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QUO  WARRANTO. 


PABT       that  persons  who  have  fcMmerly  executed  offices  in  a  corpo^ 
IT.         ration  are  produced  to  prove  what  they  did  when  they  were 
—.«...-»«.  in  office,  and  what  has  been  usually  done  in  their  time,  al- 
Competracy.    though  in  all  such  cases  these  (^cers  have  been  liable  to 
be  punished  by  informatibn,  for  their  unlawful  acts,  the 
statute  of  limitations  not  extending  to  informations  quo 
warranto^  and  ^et^iuch  witnesses  have  been  always  allowed 
as  the  best  evidence.    In  the  same  case  Lord  Hardwicke 
'  seemed  also  to  consider  that  such  testimony  was  also  ad- 
missible on  thegroundof  neceffM^^-  he  observes,  '^  Where- 
ever  any  unlawftil  act  is  done  in  a  corporate  assembly,  the 
whole  assembly  is  liable  to  be  punished  by  informations, 
and  yet  the  persons  who  were  present  at  such  assemblies 
are  always  allowed  to  be  good  witnesses,  and  if  they  were 
not  allowed  there  would  be  no  evidence  as  to  such  acts  at 
air'(0. 

kins  and  Pascho  Hoskiiis  were  called  to  prove  the  custom,  but 
their  testimony  was  reitcted^  on  the  ground  that  they  were  called 
to  support  a  custom  which  they  were  concerned  in  interest  to  main- 
tain. A  new  trial  was  afterwards  granted,  on  the  ground  that 
these  witnesses  had  been  improperly  rejected.  Ld.  Hardwicke,  in 
delivering  the  judgment  of  the  Court,  stated,  that  as  to  the  objec- 
tion, that  James  Pascho  derived  his  own  authority  from  the  cus- 
tom, the  answer  was,  that  his  authority  was  ended ;  his  claim  was 
not  that  of  an  office  or  franchise,  but  a  bare  authority,  for  he^as 
only  an  elisor  chosen  by  the  corporation  for  the  purpose  of  returning 
a  jury  to  choose  a  mayor,  and  that  is  not  an  office,  but  an  autho- 
rity, constituted  for  a  particular  purpose ;  and  that  as  to  the  se- 
cond objection,  which  was  the  most  material  one,  that  he  was 
liable  to  be  punished  for  a  wrong  exercise  of  his  power,  the  objec- 
tion went  rather  to  credit  than  competency ;  and  his  Lordship  said, 
that  he  did  not  know  of  any  case  in  which  it  had  been  held  that  a 
.man  was  an  incompetent  witness  because  he  was  possibly  liable  to 
be  punished  in  an  information  in  nature  of  a  wm  warranioy  for  a 
past  act,  the  lawfulness  of  which  he  may  probably  support  by  the 
testimony  he  is  about  to  give  in  another  action  to  whicn  he  is  not  a 
party. 

(1)  It  may  be  doubted  whether  the  reasons  alleged  in  support  of 
this  decision  be  strictly  sufficient  to  warrant  itin  principle,  without 
resorting  to  the  plea  of  necessity.  His  Lordship  referrea  to  the  case 
in  Roll  Ab.  685.  pi.  3*  2  Haje,  280.  Where  three  defendants  in 
three  several  actions  for  perjury  in  the  same  suit  in  Chancery,  were 
held  to  be  competent  vritnesses  for  each  other.  But  there  ti^e  ver- 
dict for  one  would  be  no  evidence  in  favour  of  another,  whereas 
the  very  gist  of  the  objection  in  the  principal  case  is,  that  the  re- 
eord  of'^the  aodon  w6uld  be  evidence  tor  the  witness  himself  to  pro- 
tect him  firom  punishment  It  is  difficult  to  distinguish  the  case  in 
principle  from  that  of  indictments  against  a  principal  and  accessory 
m  case  of  felony.  The  accessory  would  not  be  a  competent  wit- 
ness for  the  former,  inasmuch  as  the  record  of  conviction  would  be 
evidence  against  himself,  and  a  record  of  acquittal  would  conclu- 
sively discharge  him.'   The  ease  cited  by  his  Lordship  {^Champion 


RAPE. 

A  judgment  of  ouster  a^inst  one  corj 
has  alreaSy  been   seen,  evidence   against 
*  claims  his  title  thrdugh  the  fonner  (m).    Ii 
however,  the  effect  of  the  judgment  may  h 
proof  of  firaud  or  neglect  (n). 

Corporation  books  being  of  a  public  nat 
them  are  admissible  in  evidence  (o) ;  cons 
Court  will  not  enforce  the  production  of  the 
unless  an  inspection  be  necessary,  on  the 
erasure,  new  entry,  or  other  circunntance, 
an  inspection  of  the  original  necessary  (p) 
upon  a  rule  to  show  cause,  will  grant  a  rule  i 
tion  of  books  belonging  to  a  corporation  {q). 


*  Rape. 

Assuming  it  to  be  necessary  to  prove  both 
corporis  et  emissio  seminis  (a),  the  latter  fact  i 
by  mean%  of  presumptive  evidence. 

# 
V.  Mtiman^  3  Keb.  90 ;  suproy  745),  where  the  steii 
was  held  to  be  a  competent  witness  to  prove  a  < 
fine  on  the  deadi  of  the  lord,  although  the  estat 
action  might  render  a  readmission  necessary,  and  i 
a  fee,  seems  to  have  proceeded  on  the  ground  thi 
the  interest  was  but  contingent. 

(m)  Stwraj  Vol.  I.  p.  193.  240.  R.  v.  Hebden,  2 
N.  P.  lOBd ;  where,  on  a  quo  warranto  to  try  the  d 
to  be  a  bailiff  of  Scarborough,  in  setting  out  his  i 
his  own  election  under  Batty  and  Armstrong,  twc 
alle^g,  that  at  the  time  of  his  election  they  were 
the  issues  was  taken  on  the  allegation  that  they  w< 
onus  of  proof  lying  on  the' defendant,  he  gave  gen 
prove  their  title ;  and  on  the  other  hand,  the  prosi 
dence  of  the  custom  of  the  boroud^  of  electing  bai 
ced  a  record,  whereby  judgment  oi  ouster  was  giv* 
and  Armstrong ;  this  evidence  was  admitted,  noti 
objection  taken  that  this  was  res  inter  alios  acta ; 
tion  for  a  new  trial,  after  a  verdict  for  the  crowi 
that  the  evidence  had  been  properly  admitted ;  ft 
(it  was  said)  makes  title  under,  and  takes  upon  hi! 
their  election,  and  therefore  ought  to  be  bound  b^ 
transacted  by  them. 

(n)  lb.  and  R.  v.  Grimes^  5  Burr.  2598.  IL  v. . 
T.  R.  72. 

(o)  B.  N.  P.  210.    JR.  V.  Babb,  3  T.  R.  579. 

(p)  Ibid. 

(q)  Aroeao  v.  Majfor,  tfc.  ofLondon^  1  Str.  307. 

(a)  For  the  conflicting  decisions  on  the  subject 
434.    [The  Stats  v.  Le  Slant,  1  Const.  Rep.  354. 
SttUivan,  Addison's  Rep.  143.] 
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NUISANCE. 


•     • 


UiV2>£R  the  present  title,  the  evidence  relating  ^to  some       pabt 
tortf  or  nuisances  to  persons  or  personal  property,  Iai<l*^j9         ^* 
to  real  property,  will  be  considered,  which  are  uncdnbLet«t^ 


ed  with  any  immediate  contract,  but  which  do  not  amodkt*  .- 
to  trespasses,  the  damage  being  purely  consequential.    In'*/  /. 
an  action  for  a  wrongful  act,  or  nuisance  to  his  person,  or  '•'**'/.. 
perscmal  property,  the  plaintiff  must  prove,  1st,  a  wrongful      *  .*'* 
act  or  onnsBion ;  2dly,  by  the  defendant ;  3dly,  the  conse- 
quential damage  to  his  own  person  or  property  (o). 

First.    The  rule  of  common  law  is  that  of  the  civil  law,  Proof  of  the 
sic  uiere  tuo  ut  atienum  non  Utdas;  and  an  action  is  main-  '*^*"^"^^* 
tainable  to  recover  damages  for  any  injury  resulting  to  the 
person  or  property  of  the  plaintiff,  from  the  carelessness 
and  negligence  of  the  defendant,  or  of  his  agent,  in  the  use 
or  management  of  his  own  property  (t). 

(o)  A  iptituitotis  bailee  of  a  horse  may  maintain  an  action  forne- 
gl^ence  m  not  repairing  a  fence,  which  the  defendant  ia  bound  to 
repcur,  by  means  of  which  the  horse  is  injured.    Booth  v.  WUson^l 

B.  &  A.  59.  , 

(i)  As  if  he  exercises  unruly  horses  in  an  impfoper  place  (Mi- 
cue!  ▼•  Mtstrety  2  Lev.  172),  or  intrust  a  dangerous  iuBtruroent,  such 
as  a  loaded  gun,  to  an  indiscreet  agent  (Dixon  v.  Bett,  1  Starkie's 

C.  267 ;  5  AL  &  S.  196.)  or  where  his  barge  having  been  sunk  by 
acddent  in  a  navigable  river,  he  neglects  to  sive  proper  notice  of 
the  &ct,  as  by  placing  a  buoy  t>ver  the  spot  (Harmond  v.  Pearson^  1 
Camp.  517) ;  or  the  occupier  of  a  house  nefflects  to  fence  in  a  dan- 
gerous area,  although  it  has  immemorially  remained  open  (Co«-        s 


^m 


9iO  NU1SANGE.--TO  PERSONS,  &c. 

FART  *  The  evidence  in  an  action  for  the  negligent  keeping  of 

lY.         an  animal,  which  has,  in  consequence,  occasioned  damage 
to  the  plaintiff,  must  of  couree  be  governed  by  the  plea- 


Nititapc«.  dings.  If  the  declaration  allege  that,  the  defendant  knew 
MiBcbievoui  that  his  dog,  or  other  animal,  was  accustomed  to]|yte  sheqf^ 
^^^  *  or  to  bite  mankind ,  the  allegation  must  be  proved,  although 

the  action  might  have  been  sustained  without  that  aver- 
ment (A:).  If  it  be  alleged  that  the  defendant  knew  that 
the  doff  was  accustomed  to  bite  sheep,  it  is  not  enough  to 
show  that  it  had  attempted  to  bite  a  man  (I).  Where  the 
declaration  alleged  that  the  dog  was  accustomed  to  bite 
mankind,  proof  that  the  defendant  had  warned  the  witness 
to  beware  of  the  dog,  lest  he  should  be  bitten,  was  held  to 
be  prima  facte  evidence  of.-fh^  allegation  to  be  left  to  the 
jury  (m) ;  although  mer$  proprthat  the  dog  was  fierce,  and 

*  981  usually  tied  up,  and  ^^ti^srtthe  defendant  afterwards  pro- 

*  *  • 
pland  V.  Hardinghflm^'Q^Gamp,  396).    A  corporate  body  intrusted 

urith  a  power  frpia'&e  exercise  of  which  mischief  may  result  to  the 

public,  are  bo4^w*Wuse  the  greatest  caution  ( IFe/a  v.  Gaslight 

Company f  l;diaticfe's  C.  189).    So  if  a  person  place  dangerous  traps 

in  his  awn  groi£nd,  baited  with  flesh,  so  near  to  the  highway,  or  to 

the  groOftds  of  another,  that  dogs  passing  along  the  highway,  or 

kep^  m  hjur  neighbours'  grounds,  are  likely  to  be  attracted,  and  the 

viihiin^B  dogs  are  in  consequence  injured.     Tovmtend  v.  Wa^heHf 

•9.'£%i^t,  277.    See  JUM  v.  WUkeM,  3  B.  &  A.  304.    See  the  case  of 

.\'.^J6ean  v,  Clayton,  1  Moore,  203 ;  2  Marsh.  577 ;  7  Taunt.  469.    The 

•  '>^  *.  ''defendant  had  placed  sharp  spears  in  his  premises  in  such  a  man- 
^  ',' '.'. ^  ner  that  a  hare  would  run  under  them,  but  a  dog  pursuing  a  hare 
'*•:  would  be  wounded,  and  there  were   several  public   fi>ot*paths 

throuffh  the  defendant's  woodland  not  fenced  o^  and  on  the  out* 
side  of  the  woodland  notices  were  painted  that  dog-spikes  were  set 
therein ;  a  hare  was  started  by  the  plaintiff's  dog  in  the  land  of  J. 
T.  which  adjjoined  the  defendant's  woodland,  in  which  land  of  J. 
T.  the  plaintiff  had  liberty  to  sport ;  the  dog  started  a  hare  in  the 
land  of^J.  T.  and  pursued  it,  the  plaintiff  using  eveij  means  in  his 
power  to  prevent  such  pursuit  into  the  woodland  of^the  defendant, 
and  ran  against  a  spike  and  was  killed.  The  judges  of  the  Court 
of  Common  Pleas  were  equally  divided  on  the  question,  whether 
an  action  was  maintainable.  In  the  later  case  of  Ilatt  v.  Wiikts, 
3  B.  &  A.  304,  for  setting  spring-guns  on  the  defendant's  lands,  and 
negligently  leaving  them  there,  whereby  the  plaintiff  (a  trespasser) 
was  injured,  it  was  held  to  be  a  good  defence  to  show  that  the  plain- 
tiff had  notice  that  the  guns  were  set  there. 

(k)  H^Uey  V.  HaUiweU,  2  Starkie's  C.  21 1 ;  1  B.  &  A.  620.  And 
see  Judge  v.  Cam,  1  Starkie's  C.  285.  It  seems  that  the  owner  of  a 
fierce  and  unruly  dog  ia  bound  to  secure  him  without  notice  (ibid, 
and  Jonea  v.  Perryj  2  Esp.  C.  482) ;  and  common  report  that  a  dog 
is  mad  renders  it  incumbent  on  the  owner  to  confine  him.    Ibid. 

(I)  Ibid.  But  where  a  dog  accustomed  to  worry  sheep  was  left 
at  large,  and  bit  a  horse,  the  owner  was  held  to  be  liable.  1  Ld. 
Raym.  110. 

fm)  Judge  V.  Cor,  1  Starkie's  C.  285. 
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mised  to  mak^  some  compensation,  has  been  held  to  beift-*      past 
sufficient  (n).    It  must  also  be  povedthat  the  owner  ktoeW        it. 
the  propensity  of  the  animal  (o). 


It  is  no  answer  to  the  action,  where  the  defendant  knew  BOmMt. 
the  Ticiods  propensity  of  the  animal,  to  prove  that  thepar- 
if  injured  was  nimself  guilty  of  some  imprudenee  or  negli- 
gence in  the  transaction ;  as  that  the  plaintiff  trod  upon 
the  defendant's  dog  whilst  it  was  lying  at  his  door,  the  de* 
fendant  being  aware  that  the  dog  was  accustomed  to 
bite  (p).  And  where  the  owner,  kmwing  that  his  dog  had 
been  oitten  by  another  dog  which  was  mad,  instead  of  de- 
fftroying  the  animal,  as  it  was  his  duty  to  have  done,  at 
soon  as  he  knew  him  to  be  in  danger  of  so  dreadful  a  ma* 
lady,  fastened  him  up,  and  the  child  of  the  plaintiff  coming 
near  the  do^,  irritated  him  with  a  stick,  upon  which  the 
dog  flew  at  him  and  bit  him,  and  the  child  in  consequence 
dim  of  hydrophobia,  it  was  held  that  the  plantiff  might  re- 
cover  from  the  owner  of  the  dog  theeipenses  of  the  apo- 
thecary {q). 

Ia  an  action  against  the  owner  or  driver  of  a  stage-coach  Proof  of  bh^ 
for  negligence,  it  is  not  sufficient  merely  to  show  mat  if  he  s***^ 
had  kept  the  leA  side  of  the  road  the  accident  would  not 
have  happened ;  for  where  there  is  no  other  carriage  on 
the  road  a  coachman  may  drive  on  any  part  of  it  (r).    Nor 
is  he  bouhd  to  keep  to  the  left  side  of  the  road,  provided 
he  leave  sufficient  room  for  other  carriages  which  meet 
him  on  their  proper  side  (s).    *  But  where  he  may  adopt  *  982 
either  of  two  courses,  one  of  which  is  safe,  the  other  ha- 
zardous, he  adopts  the  latter  at  his  peril  (f),  even  although 
be  drives  on  his  own  side  of  the  road  (u). 

If  in  an  action  on  the  case  for  negligent  driving,  or  steer-  J^JSfL^ 
ing,  it  turn  out  that  the  injury  was  occasioned  mtfvMy^  the    **"**^         ^' 
action  cannot  be  maintained  ;  trespass  is  the  proper  reme- 
dy (a?).    But  if  it  be  occasioned  by  the  negligence  of  the 
» 

(n)  Beck  v.  Dyeon^  4  Camp.  198. 

(o)  Ibid,  and  13  Mod.  555. 

(p)  SmUk  ▼.  PeM,  9  Str.  1364. 

fq)  Jimee  v.  Pemf,  9  Esp.  C.  489.  Bee  the  cases  on  this  subject, 
Muen  y.  Kedinr,  19  Mod.  389 ;  1  Ld.  Raym.  OOa  Bayniim  v. 
Suarp,  1  Lntw.  90.    Buxendin  v.  Sharp^  9  Salk.  669. 

(r)  AHoh  r.  Htentn.  9  Esp.  C.  533.  See  also  Wadt  v.  Ladn  Om^ 
9D.&R.95$. 

{b)  Wordewmik  v.  Wman,  5  Esp.  C.  97a 

H)  Jadkmm  y.  IZbOetf,  9  Starkie's  C.  37. 

(u)  Ma^ew  ▼.  Boyce,  1  Starkie's  C.  493.    Vide  suprOf  345. 

(x)  Day  Y.  Edwardi,  5  T.  R.  648,  on  demurrer.    Samgnae  v. 
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PART       driver  of  the  carriage,  or  pilol  of  the  vessel  of  the  defen- 
IV.         dant,  although  he  himself  be  present,  the  proper  remedy  is 
,    by  action  on  the  case  fy). 
By  the  defea-       Secondly^    Where  the  action  is  brought  against  the  de- 
dant's  agent,    fendant  for  the  negligence  of  his  agent,  it  is  necessary  to 
prove  not  merely  that  the  servant,  or  other  person  whose 
negligence  occasioned  the  damage,  was  the  servant  of  the 
defendant,  but  also  that  the  mischief  was  occasioned  in  the 
transaction  of  the  business  of  the  master,  for  the  latter  is 
not  responsible  for  any  substantive  tort  committed  by  the 
agent  whom  he  employs,  unconnected  with  the  employ- 
ment and  authority  delegated  to  him.     It  seems  to  be  suf- 
ficient to  show  that  the  agent  was  engaged  in  driving  the 
carriage,  or  steering  the  ship,  of  his  principal,  or  in  the 
performance  of  any  other  duty  in  which  agents  are  usually 
employed  (z).     Such  evidence  however  is  not  conclusive  ; 
for  if  a  servant  were  to  take  a  horse  out  of  a  stable  in  defi- 
*  983  ance  *  of  his  master's  orders,  the  latter  would  not  be  re- 
Negiagence  by  sponsible  for  the  mischief  which  ensued  (a),  any  more  than 
an  agent.         he  would  be  for  any  other  act  of  the  servant  done  of  his 
own  authority,  and  without  the  assent  of  the  master  (&). 
And  in  general,  if  a  servant  being  ordered  to  do  a  lawful 
act,  exceed  his  authority,  and  thereby  commit  an  injury, 
the  master  is  not  liable  (c).     An  averment,  that  the  injury 
was  occasioned  by  the  negligent  act  of  the  master,  will  be 
supported  by  evidence  that  it  was  occasioned  by  the  ne- 
gligent act  of  the  servant  {d)j  as  in  an  action  for  the  negli- 
gent driving  of  the  defendant's  cart. 

Where  there  is  an  intermediate  agent,  or  more  than  one, 
the  maxim  of  law  is  respondeat  superior ;  and  the  action 
ought  to  be  brought  either  against  the  very  party  who 

jRoome,  6  T.  R.  ]25,  in  arrest  of  judgment,  Tripe  v.  Potter^  cited  6 
T.  R.  128.  Oglt  V.  Barms,  8  T.  R.  188.  Kingston  v.  Bootfc, ^kin. 
228.  MtddUton  v.  Fowler,  1  Salk.  282.  Bowcher  v.  J^Toidstromj  1 
Tttunt  568.    M'Manus  v.  CrickeU,  1  East,  106. 

(y)  Huggett  V.  Montgomery,  2  N.  R.  446.    2  H.  B.  443. 

(z)  In  Michael  v.  AUstrte,  2  Lev.  172,  it  was  held,  that  an  action 
was  maintainable  against  the  master  for  damage  done  by  bis  ser- 
vant in  exercising  bis  horses  in  an  improper  place,  though  he  was 
absent ;  because  it  should  be  intended  tha^:  the  master  sent  the  ser- 
vant to  exercise  horses  there. 

(a)  See  the  observations  of  Buller,  J.  3  T.  R.  762. 

(h)  See  Macmanus^.  Crickeit,  1  East,  106.  Bowdur  v.  JSToid' 
Strom,  1  Taunt.  568. 

(c)  Kingston  v.  Booth,  Skinn.  228.  Middlelon  v.  Fowler,  1  Salk. 
282. 

(d)  Brucker  v.  Fromont,  6  T.  R.  659. 
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• 
committed  the  injury,  or  against  the  principal  (e).    Thus,        pamt 

where  A.  the  owner  of  a  house  which  he  had  never  occu-         it. 
pied,  contracted  with  B.  to  repair  it,  and  B.  contracted  -»..-.».. 
with  C.  to  do  the  work,  and  C  with  D,  to  furnish  the  ma-  Negligence  by 
terials,  and  the  servant  of  C  placed  a  quantity  of  lime  on  *"  *8*"^ 
the  public  road  adjoining  the  house,  in  consequence  of 
which  the  plaintiff's  carriage  was  overturned,  it  was  held 
that  A.  the  owner  was  liable  for  the  damage  sustained  (/). 
So  where  the  owner  of  ^  a  house  demised  by  lease,  cove-  *  984 
nanted  to  repair  it,  and  employed  workmen  for  that  pur- 
pose, the  landlord,  and  not  the  tenant,  was  held  to  be  li»- 
ble  for  a  nuisance  in  the  house  occasioned  by  the  negli- 
gence of  the  workmen  {g).    The  principle  of  responsibility 
is,  that  the  agent  is  the  mere  instrument  of  the  defendant, 
and  that  it  is  incumbent  upon  him  to  select  an  agent  of 
competent  skill  and  ability,  and  to  exercise  a  controul  and 
authority  over  him,  in  order  that  others  may  not  be  inju- 
red (A).     Hence,  where  the  supposed  agent  acts  under  a 
paramount  authority,  and  not  under  that  of  the  supposed 
principal,  the  latter  is  not  responsible.     It  was  held  that 
the  captain  of  a  sloop  of  war  was  not  answerable  for  da- 
mage done  in  running  down  a  vessel,  the  mischief  occur- 
ring during  the  watch  of  the  lieutenant,  and  whilst  he  had 
the  actual  management  of  the  vessel  by  virtue  of  his  office 
and  duty  as  lieutenant,  and  so  acted  independently  of  any 
authority  from  the  captain  (t).     But  a  pilot  steering  a  ship 
is  liable  for  damages  occasioned  by  his  misconduct,  al- 
though a  superior  officer  be  on  board  (A:). 

(e)  See  Shm  v.  Cartwright,  6  T.  R.  411.  Per  Ld.  Kenyon,  Bush 
y.  Skinman,  1  B.  &  P.  404.  Htrn  v.  Mckols^  1  Salk.  289.  Jones  v. 
Bart,  2  Salk.  441.  1  Bl.  Comin.  431.  Inst.  Lib.  4.  tit.  5.  s.  1.  Dig. 
Lib.  9.  tit.  3.    Litaedale  v.  Lord  Lonsdale,  2  H.  B.  267.  299. 

Cf)  Bush  V.  Stetnman,  1  B.  &  P.  404.  MaUhews  v.  H^est  London 
Waiertcorks,  3  Camp.  403.  And  see  Flower  v.  Mam,  2  Taunt.  314. 
[%  y.  E<^^,  6  Esp.  C.  6.] 

(g)  Leslie  y.  Pounds,  4  Taunt.  G49. 

(h)  1  BL  C^miD.  431.  Where  a  man  intrusted  a  loaded  gun  to 
a  yottBg  mulatto  girl,  and  mischief  resulted  from  the  accidental 
discharge  of  the  instrument  in  her  hands,  he  was  held  to  be  respon- 
sible, IHionjr.  BeU,  1  Starkie's  C.  287.     [S.  C.  5  M.  &  S.  198.] 

(i)  Mickolson  y.  Mounsey,  15  East,  384.  [See  Bussyv,  Donald- 
sonj  4  Dallas,  206.    Snell  y.  Rich,  1  Johns.  305.] 

fk)  Start  y.  Clements,  Peake's  C.  107.  Huggett  v.  Montgomery,  2 
N.  R.  446.  And  see  Lane  v.  Cotton,  12  Mod.  472.  477 ;  11  Mod. 
13;  5  Mod.  455 ;  Carth.  487 ;  1  Salk.  17  ;  1  Ld.  Raym.  650 ;  where 
three  of  the  judges,  contrary  to  the  opinion  of  Hoh,  C.  J.  held  that 
tfae  postmasters  were  not  liable  for  the  loss  of  exchequer  bills  lost 
by  the  default  of  clerks  in  office.    [See  Bolan  y.  fVilliamson,  2  Bay, 
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MET  Id  an  acti<Mi  against  the  defendant  for*  not  repairing  his 

IT.        fences,  it  is  necessary,  in  addition  to  evidence  of  the  obli- 

Sation  to  repair,  and  of  the  damage  which  has  *  resulted 
_^ ora  the  neglect,  to  prove  that  the  defendant  is  the  occupier 

cuptoiy  *^-      of  the  estate  liable  to  the  repair  (I).    But  where  the  owner 
^°^  of  a  house  is  bound  to  repair  it,  he,  and  not  the  occu- 
pier, is  liable  for  Che  damage  occasioned  by  the  neglect  to 
repair  (m). 
Proof  of  da-         Tkirdfy.    It  must  be  shown  that  damage  resulted  to  the 
msfe.  plaintiff,  as  alleged  in  the  declaration,  from  the  act  or  omis* 

sion  of  the  defendant  (n). 

Where  a  public  nuisance  has  been  committed  by  the  de- 
fendant, as  by  obstructing  the  king's  highway,  the  plaintiff 
cannot  support  a  [mvate  action  without  proving,  as  alleged 
in  the  declaration,  that  he  has  sustained  some  special  and 
particular  damage  bevond  that  which  is  suffered  by  other 
subjects  (o) ;  as  by  a  hurt  to  himself  or  his  horse,  from  fal- 
lii^  into  a  trench  cut  in  a  public  highwav  (o). 

Where  the  defendant  had  re-moored  nis  oarge  across  a 
public  navigable  creek,  by  means  of  which  the  plaintiff, 
who  was  navigating  along  the  creek,  was  forced  to  unload 
his  bar^e,  and  carry  his  goods  inland  at  a  considerable  ex- 
pense, It  was  held  to  be  a  special  damage,  sufficient  to  sup- 

551.  MaaBwU  v.  ^Il»ey^  3  Bibb,  311.]  As  to  the  personal  respon- 
sibility of  officers,  see  Jnaebeaik  v.  Haldimand,  1  T.  R.  172.  Unwin 
V.  Wolsdy,  ib.  674.  Fide  infrti^  tit.  Trentus.  In  an  action  against 
j9.  &,  B,  for  obstructing  lights,  it  is.  sufficient  to  show  that  the  lat- 
ter, though  but  a  mere  agent,  superintended  the  work  and  gave  di- 
rections.    WUson  V.  PdOf  6  Moore,  47. 

Where  engineers  were  employed  by  the  defendant  to  erect  a 
ftteam-engine  on  the  defendant's  premises,  which  adjoined  to  the 
plaintiff's,  and  the  engine  exploded  through  the  mismanage- 
ment of  the  defendant's  servant,  the  engineer  being  present,  the 
action  was  held  to  be  maintainable.     FFHts  v.  Hagut^  2  D.  &  R.  33. 

The  master  of  a  ship  is  responsible  for  the  acts  oif  his  crew,  al- 
though they  act  under  the  direction  of  a  pilot  taken  on  board  ac- 
cording to  the  direction  of  the  statute.  Boxochtr  v.  Nbidstrwi^  1 
Taunt.  568. 

(I)  Cheeiham  v.  Hampton^  4  T.  R.  318. 

(m)  Paynt  v.  Rogers^  2  H.  B.  349. 

(n)  Supray  tit.  Ccue,  p.  359 ;  tit.  lAhdj  p.  871. 

foj  1  Inst.  56.    HuheiH  v.  Grove,  1  Esp.  C.  148.    ht9<m  v.  Moort^ 

Ld.Raym.486.    12  Mod.  262.    Willes,  74,  n.    It  is  said  that  the 

mere  obstruction  of  the  plaintiff's  business,  by  merely  delaying  him 

on  the  road  for  a  short  time,  will  not  support  an  action,  the  injury 

being  but  consequentiaL  P.  C.  Paint  v.  Parfrichy  Garth.  191. 

(p)  Garth.  191.  [See  Harrism  y.  SUrre^  4  Har.  &  M'Hen.  540. 
Dtifin  ▼.  Stone,  2  Gar.  Jdaw  Repos.  261.  Ekghes  t.  Hmetf  I  Bin- 
ney,  463.1 
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port  Che  action  (9).    So  where  the  plaintiff  was  obliged,  in  pabt 

cojisequence  of  an  obstruction  of  a  public  /oad,  to  carry  ly^ 
ius  tithes  by  a  longer  and  more  inconvenient  way  (r).     In 


such  an  action  the  proximate  *  causeof  the  mischief  should  *  935 
be  stated  in  the  declaration  ;  and  if  the  remote  cause  alone  Proof  of  da- 
be  alleged,  it  will  not  be  competent  to  the  plaintiff  to  give  "^fi^* 
the  intermediate  causes  in  evidence  («). 

In  an  action  for  an  injury  occasioned  by  the  negligence  Evidence  in 
of  another,  it  is  a  good  detence  to  show  that  the  injury,  so  ^^''^** 
fiir  arose  from  the  negligence  of  the  plaintiff  himself,  that 
he  might,  by  ordinary  care  and  caution,  have  avoided  the 
injury.  Thus,  one  who  is  injured  by  riding  against  an  ob- 
struction in  a  public  highway  cannot  recover  damages  if 
it  appear  that  he  was  riding  violently,  and  without  ordinar 
ry  care ;  and  that  with  due  care  he  might  have  seen  and 
avoided  the  obstruction  (f).  And  although  the  defendant's 
neglimnce  be  the  primary  cause  of  consequential  injury  to 
the  puiintiff,  yet  if  the  proximate  and  immediate  cai)se  be 
the  unskilfulness  of  the  plaintiff,  it  seems  that  the  latter 
w\\\  not  be  entitled  to  recover  (u).  As  where  A.  placed 
rubbish  in  the  h^hway,  and  the  dust  blown  from  it  fright- 
ened the  bone  otB,  which  carried  him  nearly  in  contact 
with  a  waggon,  to  avoid  which  li.  unskilfully  rode  over 
other  rubbish,  and  was  overthrown  and  hurt  (x).  But 
where,  in  consequence  of  unskilful  driving,  a  stage-coach 
was  likely  to  be  overturned,  and  an  outside  passenger,  with 
a  view  to  his  own  safety,  jumped  off,  and  his  leg  was  bro- 
ken, it  was  left  to  the  jury  .to  say  whether  he  did  this  rash- 
ly, and  *  without  sufficient  cause,  or  from  a  reasonable  ap-  «  gg^ 
prehension  of  danger  (y). 

• 

(q)  Rost  y.  MUts,  4  M.  &  S.  101. 

Cr)  Hart  y.  BoMefl,  T.  Jones,  156.  The  court  said  that  the  plain- 
tiff had  sustained  a  particular  damage ;  for  the  labour  and  pains 
which  he  had  been  rorced  to  take  with  his  cattle  and  servants,  by 
reason  of  this  obstruction,  might  be  of  more  value  than  the  loss  of 
a  horse,  which  was  sufficient  to  support  an  action.  See  also  Chi" 
'  thuUr  V.  LeOtbridge,  Willes,  7a    [See  Comyns's  Rep.  60.] 

(*)  Fitaimmons  v.  higlu,  5  Taunt.  534. 

(t)  BuUafidd  v.  F&rruier,  11  East,  60. 

(u)  2  Taunt.  314. 

(x)  FUMoer  v.  Adam^  3  Taunt.  314.  See  Sutton  v.  Clarke,  6  Taunt. 
29;  and  tit  MaUu.  [See  also  SUeU  v.  bOand  fTtstem  Lock  Mm- 
ioHon  Compoifw,  2  Johns.  263.  Toum^  of  Lebawm  v.  Oleoll,  1  N. 
Hamp.  Rep.  3^.] 

f«j  /ofies  ▼.  Bqyce,  1  Starkie^s  C.  493.  Cor.  Ld.  EtUnhwugh,  C. 
J.  the  jury  found  for  the  plaintiff,  damages  400/. 
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PART  In  an  action  for  a  nuisance  to  the  plaintiff's  real  proper- 

iT.         ty  (2:),  he  must  prove,  1st,,  his  possession  (a)  *  of  the  house 
or  land,  or  his  reversionary  interest  (6),  or  if  an  incorporeal 


»  983  right  be  affected,  his  title  to  it  (c).     2dly.  The  act  of  nui-"^ 
Proof  of  DOS-     sance  done  by  the  defendant.     3dly.  The  damage  result- 
MssioD,  kc.      ing  to  the  plamtiff 's  right  (1). 

(z)  In  general,  case  lies  for  an  injury  to  the  house  or  land  of  an- 
other, as  for  building  a  house  which  overhangs  the  land  of  another, 
and  causes  the  rain  to  fall  upon  it  and  injure  it.  (See  Penruddock*B 
case,  5  Co.  100.  Bowry  v.  Pope^  1  Leon.  168.  Cro.  Eliz.  118.) 
So  for  any  injury  to  lands  or  houses  which  renders  them  useless, 
or  even  uncomfortable  for  the  purposes  of  habitation,  an  action 
lies ;  as  for  the  erection  and  use  of  a  smith's  forge  (Bradley  v.  €itttf 


Lutw.  69) ;  a  privy  (Stwm  y,  Hutchinson^  Cor.  Ld.  Kenyon,  Sitt. 

after  Mich.  40  Geo.  111.  cited  2  Selw.  N.  P.  1047) ;  a  pij^ 

dretPs  case,  9  Co.  59) ;  a  lime-kiln  (ibid,  per  Wray,  C.  J.)  a  tobac- 


co-mill (Jones  y.  PoweU,  Hutt.  196).  So  for  the  corruption  of  wa- 
ter by  dru^s,  by  means  of  which  water  running  through  the  plain- 
tiff's prenuses  is  rendered  less  serviceable  for  the  use  of  his  cattle. 
MS.  case. 

It  is  otherwise  where  the  defendant's  act  is  attended  simply  with 
inconvenience  to  the  plaintiff;  as  where  he  merely  cuts  off  a  pros- 

gect  from  the  house  by  building  a  wall,  but  does  not  exclude  the 
ght  (Knowles  v.  Richardson,  1  Mod.  55 ;  9  Co.  58) ;  or  by  open- 
ing, a  new  window  disturbs  the  privacy  of  the  plaintiff  (per  Eyre, 
C.  J.  cited  by  Le  Blanc,  J.  3  Camp.  82).  The  only  remedy  in  such 
a  case  is  to  obstruct  the  window  by  a  wall  built  on  the  plaintiff's 
premises.  In  Street  v.  TugweU  (41  Oeo.  III.  cited  2  SelW.  N.  P. 
1047),  an  action  was  brought  for  keeping  a  number  of  pointers 
so  near  the  plaintiff's  house  that  his  family  were  disturbea  in  the 
enjoyment  of  it,  and  prevented  from  sleeping  during  the  night ;  and 
the  jury  found  for  the  defendant,  although  he  adduced  no  evidence. 
A  new  trial  is  said  to  have  been  refused ;  and  yet  it  seems  to  be 
difficult  to  distinguish  between  a  nuisance  occasioned  by  the  esta- 
blishing a  dog-kennel  near  a  man's  "house,  and  the  use  of  a  forge 
or  mill. 

An  action  will  also  lie  against  the  proprietor  of  tithes  for  not  re- 
moving them  from  the  soil  within  a  reasonable  time  (8  T.  R.  72), 
provided  the  tithe  has  been  duly  set  out,  the  wheat  in  the  sheaf 
'(ShaUcross  v.  Jowle,  13  East,  261),  and  hay  in  the  cock,  after  being 
tedded.  Mayes  v.  fVilUtt,  3  Esp.  C.  31.  J^ewman  v.  Morganj  10 
East,  5.  Blaney  v.  fFhitaker,  23  Geo.  III.  cited  ibid.  HaUxtoeU  v.' 
Trappes,  2  Taunt.  55.    Infra,  992. 

(a)  If  a  prescriptive  right  be  alleged,  such  right  must  be  proved. 
(See  tit.  PrehriptUm,)  But  although  it  was  formerly  held  to  be 
necessary  to- allege  a  right  by  prescnption  (Bowry  v.  Pope,  1  Leon. 
168.  Cro.  EUz.  118),  it  is  now  settled  that  a  general  averment  of 
a  nght,  as  incident  to  the  plaintiff's  possession  of  house  or  land,  is 
sufficient  Supra,  tit.  Disturbance  ;  and  see  the  cases  cited  infra, 
note  (i), 

(b)  Fide  tit.  Reversion. 

(c)  iSupro,  tit.  Disturbance, 

(1)  [Where  one  built  a  house  on  his  own  land,  within  two  feet 


PROOF  OF  THE  ftlGHT,  &c.  j^yg 

All  actions  for  nuisances  affecting  real  property,  whe-       part 
ther  corporeal  or  incorporeal,  are  local  in  their  nature,  and         iv. 

must  be  proved  to  have  been  committed  within  the  county 

in  which  the  action  is  brought  ^d).  But  in  general,  unless  Variance. 
the  declaration  contain  a  precise  local  description  of  the 
nuisance,  the  local  situation  will  be  ascribed  to  venucy  and 
will  not  require  precise  proof  (e).  Where  a  declaration 
for  damaging  the  plaintiff's  wharf  alleged  that  it  was  situ- 
ate near  the  river  Thames,  to  wit,  at  Kingston,  in  the  pa- 
rish of  St.  Saviour,  Soutbwark,  in  the  county  of  Surrey, 
and  it  appeared  in  *  evidence  that  there  was  no  such  place  *  939 
as  Kingston  in  that  parish,  it  was  held  that  the  description 
might  be  referred  to  tenue  ( f ). 

The  evidence  to  prove  the  right,  as  claimed,  is  either  Proof  of  an  in- 
direct or  presumptive  ;  direct,  as  where  there  is  an  express  '^.o'P^^ai 
grant  of  a  right  of  way.     So  the  title  may  arise  by  impli-  "^'^' 
cation  of  law.     Where,  for  instance,  a  man  conveys  land 
to  another,  which  is  inaccessible  except  through  his  own 
lands,  he  grants,  by  implication  of  law,  such  a  way  for  the 
enjoyment  of  the  land  {g).    So  if  a  man,  who  has  built  a 
house  on  his  land,  sells  ttie  house,  neither  he,  nor  any  one 

(d)  Menty  and  BnetU  Mtvurationv,  Dougfasy  2  East,  497.  Where 
no  local  description  is  aUeged  in  an  actioi>  for  a  nuisance,  the  pro- 
perty will  be  presumed  to  be  situated  in  the  county  specified  in 
the  margin  {l^arren  v.  WMy  1  Taunt.  379).  An  averment,  that 
the  defendant  suffered  a  water-spout  to  be  out  of  repair  at  A,  in  the 
county  of  B.  was  held  to  be  an  averment  that  it  was  situated  there 
(ibid).  The  general  rule  is,  that  the  venue  in  the  margin 'may  aid, 
but  cannot  hurt. 

(e)  Hamer  ▼.  Raymond,  5  Taunt.  789.    I  Marsh.  363,  tupro,  350; 
and  see  tit  Fariance. —  Venue, 

(f)  Hamer  v.  Raymond^  5  Taunt.  789.  And  see  tit.  Penal 
Jidion, 

(g)  Com.  Dig.  tit.  Chimin.  D.  3.  Cro.  Jac.  170.  6  Mod.  4.  Chi- 
dyuUr  y.  LeOibridgey  Willes,  71.    Howtou  v.  Frearsony  8  T.  R.  50. 

of  the  boundary  line,  and  seven  years  a^rwards  the  adjoining 
owner  dug  so  deep  into  his  own  land  as  to  endanger  the  house, 
whereupon  the  owner  of  the  house  left  it  and  took  it  down ;  it  was 
held  that  no  action  would  lie  for  damage  to  the  house,  but  that  the 
owner  was  entitled  to  damage  for  the  falhnff  of  his  natural  soil  in- 
to the  excavation,  thus  made.  Thurston  v.  aaneoct,  12  Mass.  Rep. 
2S0.  A  person  who  builds  a  house  adjoining  that  of  another,  and 
anks  the  foundation  lower  than  that  of  his  neighbour,  is  not  liable 
for  any  consequential  damage,  if  he  have  used  due  diligence  to 
prevent  injury  to  the  other's  house.  PatUon  v.  Holland^  17  Johns. 
92.  If  a  surveyor  of  highways  dig  down  or  raise  a  street,  discreet-  * 
)y  and  not  wantonly,  whereby  a  house  contiguous  thereto  is  endan-     «^ 

fcred  or  injured,  the  owner  has  no  remedy.    CaUender  v.  Marsh,  1         - 
ick.  418.] 


992  NUISANCE.— TO  LANDS,  &c. 

FART       tinuance  of  it  (a) ;  but  the  plaintiff  might  in  such  case  pro* 

iv.         ceed  against  the  sub-lessee  (r^.     Where  the  damage  has 

■  resulted  from  an  omission  by  tae  defendant,  as  in  neglect* 

Defendant's      ing  to  repair  a  public  road,  his  obligation  must  be  prov* 

wrong,  Ac.      qJ  (,).    Where  an  action  is  brought  for  neglecting  to  re*  . 

move  tithes,  it  seems  that  it  is  necessary  to  prove  a  notice 

to  the  defendant  of  their  having  been  set  out  {t). 

Where  a  house,  in  respect  of  which  a  nuisance  has  been 
committed,  has  been  aliened,  the  alienee  may  maintain  an 
action  for  the  continuance  of  the  nuisance,  after  request 
made  to  abate  or  remove  the  nuisance  (u).  And  it 
should  seem  that  proof  of  such  request  is  unnecessary  in 
order  to  enable  the  alienee  to  maintain  an  action  against  a 
wrong-doer,  who  is  guilty  of  a  continuing  nuisance,  hj  ne- 
glecting to  remove  it  (1). 
Damage,  &«•  Thirdly^  It  is  sufficient  to  prove,  that  by  reason  of  the 
nuisance  the  plaintiff  cannot  enjoy  his  right  in  as  fiiU  and 
ample  a  manner  as  formerly.  In  an  action  for  obstructing, 
lights,  it  is  not  necessary  to  prove  a  total  privation ;  it  is 
*993  sufficient  to  show  that  the  plaintiff  *  cannot,  (in  conse- 
quence of  the  obstruction,)  enjoy  it  in  as  free  and  benefi- 
cial a  manner  as  before  (x). 
Evidence  of  As  that  the  Stream  which  flows  through  his  land  is  dimi- 

damage.  nished  in  quantity,  or  that  its  quality  has  been  affected, 

and  that  it  is  less  wholesome  for  cattle,  or  less  fit  for  any 
other  purpose  to  which  it  may  have  been  applied.  Proof 
of  an  abridgment  of  the  means  and  power  of  exercising  the 

(q)  Rosewell  v.  Prior,  Salk.  460 ;  W.  Jones,  272 ;  Cro.  Jac.  373. 
555.  [See  Hughes  v.  Mung,  3  Har.  &  M^Hen.  441.  Carrutkars  v. 
TiUmaUy  1  Hayw.  501.  Anon,  v.  Deherry,  ibid.  248.  Staple  v. 
Springj  10  Mass.  Rep.  72.]  ^ 

(r)  Ibid,  and  .semble  against  both,  for  one  was  but  the  agent  of 
the  other  in  doing  the  wrong. 

(s)  1  Inst.  56.  a.  n.  Hargr.  Ed.  The  action  will  not  lie  where  a 
parish  or  county  is  bound  to  repair  a  highway.  Bussell  v.  Men  of 
Devon,  2  T.  R.  671. 

(i)  3  Burr.  1892.  But  the  common  law  does  not  require  notice 
to  be  given  in  general  of  the  intention  to  set  out  tithes,  either  pre- 
dial, or  of  animals.  Kemp  t.  FUewood,  11  East,  358 ;  1  Roll.  Ab. 
643,  tit.  Diames,  x.  pi.  1.  Body  v.  Johnson,  Somerset  Summer  As- 
sizes, 1815.  Cor.  Dampier,  J.  cited  2  Sel.  N.  P.  1052.  But  a  spe- 
cial custom  may  render  such  a  notice  necessary.  Butter  v.  Heath- 
hy,  3  Burr.  1891. 

(u)  Penntddock'a  ease,  5  Co.  101.  a. 

(x)  Cotierell  v.  GriffitkSy  4  Esp.  C.  69.  [See  Mr.  Howe's  note  to 
Chandler  v.  Thompson,  .3  Camp.  82.] 

(1)  rQu(Bre  de  hoc.  See  Willes,  583.  Jenk.  260.  pi.  57.  2  Chit. 
PI.  333,  note  (c).] 
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right  ia  sufficient,  without  evidence  to  show  that  any  posi-       part 
tive  damage  has  resulted  to  the  plaintiff.     Thus,  it  is  suffi-         iv.  , 
dent  to  prove  an  obstruction  of  a  way  to  which  the  plain-  —.«—«_. 
tiff  is  entitled  over  the  defendant's  land,  without  showing 
that  any  special  damage  has  been  occasioned  by  the  ob- 
struction (y). 

It  is  not  only  a  good  defence  to  show  that  the  obstruc-  Proof  in  de- 
tion  was  erected  by  the  leave  and  license  o€  the  plaintiff,  ^*'***-  - 
but  even  where  the  license  has  subsequently  been  recalled, 
to  show  that  the  erection  was  made  under  a  parol  license 
from  the  plaintiff  at  the  defendant's  expense,  the  expenses 
not  having  been  tendered  to  the  defendant  (z). 

It  was  held  to  be  no  defence  that  the  window  in  question 
was  to  be  deemed  a  nuisance  under  the  stat.  14  G.  3.  c.  78, 
having  been  built  upon  a  party-wall,  no  conviction  having  . 
taken  place  (a). 

*  Officers..  *  994 

By  the  statute  23  Geo.  Ill,  c.  70,  provisions  very  similar 
in  their  nature  to  those  contained  in  the  statute  24  Geo. 
II,  c.  44,  with  respect  to  justices  of  the  peace,  &c.  are  en- 
acted for  the  protection  of  excise  officers  (e)  ;  and  by  the 

(if)  Men  V.  Omumd,  S  East,  4.  Eyen  although  such  way  has 
been  used  by  the  public  for  more  than  twelve  years.  [See  Angell 
on  Water-courses,  50,  St  seq.] 

(z)  fVinUr  v.  Brockwdl,  8  East,  308.  The  obstruction  there  was 
a  sky-light  over  the  defendant's  area,  which  prevented  the  access 
of  the  hght  and  air  through  a  window  to  the  plaintiff's  dwelling- 
house.     [See  Anon.  v.  Deherry,  1  Hayw.  248.] 

faj  Tiiterton  v.  Conytrs,  1  Marsh.  140.     [5  Taunt.  465.  S.  C] 

(e)  By  sec.  30,  "  No  writ  shall  be  sued  out,  or  copy  of  process 
served,  upon  any  officer  of  excise,  or  any  person  acting  by  his  or- 
der and  in  his  aid,  for  any  thing  done  in  the  execution  of  or  by  rea- 
son of  his  office,  until  one  calendar  month  next  after  notice  in  wri- 
ting, shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of 
his  abode,  by  the  attorney  or  agent  for  the  party  who  intends  to 
sue  out  such  writ  or  process,  in  which  notice  shall  be  clearly  and 
explicitly  contained  the  cause  of  action,  the  name  and  place  of 
abode  of  the  person  who  is  to  bring  the  action,  and  the  name  and 
place  of  abode  of  the  attorney  or  agent." — The  notice  must  state  the 
plaintiff's  place  of  abode  at  the  time  of  delivering  the  notice.  Where 
the  notice  stated  the  plaintiff's  place  of  abode  at  the  time  when  the 
cause  of  action  arose,  but  did  not  state  his  place  of  abode  at  the 
time  when  notice  was  given  (which  was  five  weeks  after  the  inju- 
ry,) the  notice  was  held  to  be  insufficient  {PFiUiams  v.  Burgess^  3 
Taunt.  127).  As  to  the  description  of  the  place  of  abode,  vide  su- 
pra, TOSpiiA  mood  v.  FoUioti  ^  othef^,  3  B.  &  P.  552.  n. 

By  8eft3ly  mthe^t^^e^o^Jl^el  ^  the  trial  the  defendant 
will  be  entitled  to  a  venfict,  ami  no  evidence  can  be  ipceii^ed. 

By  sec.  31  &  33,  provisions  similar  to  those  cory^>%l  iWk^  stat. 


994  PAROL  EVIDENCE. 

PABT       Statute  23  Geo.  Ill,  c.  70,  the  provisioDB  of  the  fonner  act 
lY.         are  extended  to  officers  of  the  customs,  and  to  those  who 
•  act  in  their  aid  and  assistance. 

The  action  must  be  commenced  within  three  months 
next  after  the  cause  of  action  shall  aitse,  and  the  defen^ 
dant  may  ffive  special  matter  of  defenpe  in  evidence  under 
the  generd  issue  (&). 
By  section  35  of  the  same  statute,  where  any  goods 
*  09S  *  liable  to  excise  or  inland  duties  are  seized  in  puisuaace 
of  any  act  of  parliament,  or  if  any  action  shall  be  brought 
by  the  owner  or  claimer  of  any  such  goods,  against  any 
officer  of  the  excise,  or  for  inland  duties,  or  against  any 
person  actiiu;  in  their  assistance,  for  any  thing  done  in 
pursuance  of  any  such  act,  the  proof  of  payment  of  such 
duties  shall  lie  upon  the  owner  or  claiiaer,  and  not  on  the 
officer  or  defendant. 

The  effect  of  judgments  in  cases  of  this  description  has 
been  already  considered  (c). 

Pabol  Evidence. 

Genetal  priii-       The  great  principle  which  regulitfes  the  admission  or  re* 
<^ipi0*  jection  of  parol  evidence  in  relation  to  written  instruments 

nas 'already  been  adverted  to  (d). 

Where  written  instruments  are  appointed,  either  by  the 
immediate  authority  of  law,  or  by  the  compact  of  parties, 
to  be  the  permanent  repositories  and  testimonies  of  truth, 
it  is  a  matter  both  of  principle  and  of  policy  to  exclude 
any  inferior  evidence  from  being  used,  either  as  a  substi- 
tute for  such  instruments,  or  to  contradict  or  alter  them. 
Of  princ^f  because  such  instruments  are  in  their  pwn  na- 
ture and  origin  entitled  to  a  much  higher  degree  of  credit 
than  that  which  appertains  to  parol  evidence ;  of  policy^ 
because  it  would  be  attended  with  great  mischief  and  in- 
convenience if  those  instruments  upon  which  men's  rights 
depended  were  liable  to  be  impeached,  and  contradicted 
by  loose  collateral  evidence. 

Consistently  with  the  principles  already  adverted  to,  it 
is  a  general  rule,  that  oral  evidence  shall  m  no  case  be  re- 

94  Geo.  II.  c.  44,  are  enacted,  as  to  tender  of  amends,  and  payment 
of  money  into  court. 

(h)  Sec.  34 ;  and  see  the  stat.  28  Geo.  III.  c.  37,  s.  33.  This  was 
also  allowed  under  previous  acts  of  parliament.  See  Wood  v.  Chts- 
#(i<,3BLR.  1354. 

(c)  Suproy  Part  II.  337. 336/^  4  tf  ^ 

fd)  Supra, vmiih    |r#^^yk  Ay*-^^^  * 
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ceivad  as  equhalmi  to,  or  as  a  iubttUute  for,  a  written  in-       paajt 
atmnient,  where  the  latter  is  required  by  law  (e) ;  *  Or  to        i?. 
give  effect  to  a  written  instrument  which  is  defective  in  any 


particular,  which  by  law  is  essential  to  its  validity  (6) ;  or  G«iMr«i  piift" 
to  eantradictj  atter^  or  vary  (c)  a  written  instrument,  either  ^'^qA^ 
^tpmnted  by  law,  or  by  the  compact  of  private  purties,  to     ^^^ 
be  the  appropriate  and  authentic  memorial  of  the  particu- 
lar fiusts  which  it  recites ;  for  by  doing  so,  oral  testimony 
wookl  be  admitted  in  usurpation  of  a  species  of  evidence 
decidedly  superior  in  degiM. 

But  parol  evidence  is  admissible  to  d^eat  {d)  a  written 
instrument,  <hi  the  ground  of  fraud,  mistake,  &c.  or  to  ap^ 
jify  it  to  its  proper  subject-matter  (o),  or  in  some  instances 
as  ancillary  to  such  application,  to  explain  tlie  meaning  of 
doubtfiil  terms  (/),  or  to  rdnU  presumptions  arising  extrin- 
sically.  In  these  cases  the  parol  evidence  does  not  usurp 
the  place  or  arrogate  the  authority  of  written  evidence, 
but  either  shows  that  the  instrument  ought  not  to  be  al- 
lowed to  operate  lU  off ,  or  is  essential  in  order  to  give  to 
the  instrument  its  legal  eflfect. 

Inasmuch  as  the  rejection  of  parol  evidence,  where  it  is 
placed  in  competition  with  written  evidence,  usually  arises 
from  the  consideration  that  to  admit  it  would  be  to  allow 
the  weaker  evidence  to  usurp  the  place  of  the  stronger, 
and  to  render  the  most  solemn,  authentic,  and  permanent 
instruments  of  evidence  which  the  law  can  devise,  uncer- 
tain, inoperative  and  ineffectual,  the  extent  to  which  the 
princi|^  operates,  and  the  rules  deducible  from  that  prin- 
ciple, will,  perhaps,  be  exhibited  in  the  clearest  point  of 
view  by  reference  to  the  different  purposes  for  which  parol 
testimony  can  be  offered  in  relaticm  to  written  instruments. 
Parol  evidence,  in  general,  may  be  offered  for  three  purpo- 
ses in  relation  to  written  evidence  :  *  Firsts  in  opposition  *  997 
to  written  evklence,  where  it  is  offered  with  a  view  to  ««-  Not  admi«ibi« 
penede  the  use  of  written  evidence,  and  to  supply  its  place,  Skc'^KwpSfT- 
or  to  contr€uUct  it,  or  to  vary  its  effect,  or  whollv  to  subvert  tag  omiMions. 
such  evidence,  by  showing  that  it  has  no  legal  existence, 
or  no  legal  operation  in  the  particular  case  ;  or  secondly^  it 
is  offered  in  aid  of  written  evidence,  in  order  either  to  e^ 
tabUth  a  particular  document,  or  to  apply  it  to  its  proper 
subject-matter,  or  to  ex]^in  it ;  or  to  rebut  some  presump- 
tion which  affects  it ;  or  as  secondary  evidence  where  the 

(e)  infra,  997.  (h)  Infra,  997. 

(e)  Bifra,  1002,  if  stq,  (d)  Infra,  1014. 

fn)  fnfra,  lOQl.  Cf)  Infra,  1028. 


997  PAROL  EVIDENCE.— I. 

PAKT       original  is  unattainable  (/)  ;  or  thirdly,  it  is  used  as  arigi- 
IV.         naiand  independent  evidence  to  prove  a  particular  fact, 
without  regard  to  written  evidence  of  the  fact,  not  being 


N«tadminibi«  excluded  by  any  rule  of  law. 

tofuperaede,        j^  i,j  ^g  g^gl  place,  parol  evidence  is  never  admissible 

to  nipersede  the  use  of  written  evidence,  where  written  proof 
is  required  by  the  law. 
To  superaede        Where  the  law,  for  reasons  of  policy,  requires  written 
writtea  evi-      evidence,  to  admit  oral  testimony  in  its  place  would  be  to 
^"^^*  subvert  the  rule  itself.    The  same  principle  applies  Where 

the  law  prescribes  a  certain  form  of  written  evidence ;  to 
allow  a  defect  in  the  instrument  to  be  supplied  by  oral  evi- 
dence would  be,  pro  tanto,  to  dispense  with   the    law. 
By  supplying    Hcncc,  in  general,  where  the  law  requires  a  formal  written 
defect,  &c.       instrument  (g^),  if  the  document  offered  in  evidence  be  de- 
fective, so  that  it  cannot  operate  without  collateral  aid,  the 
defect  cannot  be  supplied  by  oral  testimony.    Thus,  if  in 
a  will  the  name  of  the  intended  devisee  or  legatee  be  omit- 
ted, or  a  blank  be  left  for  the  description  of  the  estate,  or 
amount  of  the- legacy,  these  omissions  cannot  be  suppHed 
*  998  by  oral  testimony  as  to  the  real  intention  *  of  the  testa- 
tor (A).     And  although  different  writings  may,  by  intemal 
reference,  be  connected  together  so  as  to  constitute  one 
entire  instrument  withinnhe  statute  of  Frauds,  yet  they 
cannot  be  connected  by  mere  oral  testimony  (t),  neither 
can  any  defect  in  the  writing  be  supplied   by  oral  evi- 
dence (k). 

In  cases  where  a  written  document  is  not  absolutely  es- 

(f)  Supra,  VoL  I.  p.  328.  354. 

(g)  See  the  stat.  of  Fcauds,  aupra,  602, 3,  4.  613.  • 

(h)  Baylu  V.  Momey  General,  B.  N.  P.  298.    2  Atk.  240.     ffool- 
lam  ▼.  Heam,  7  Ves.  211.    Where  the  testatrix  made  a  dispontion 

in  favour  of  Lady ,  and  the  will  contained  other  provisions 

in  favour  of  Lady  Hort,  and  she  was  appointed  a  trustee  in  the  will 
by  the  name  of  Dame  Hort,  Lord  Thurlow  held  that  the  blank 
could  not  be  supplied  by  parol  evidence  (Hunt  v.  Hort,  3  Bro.  C.  C. 
311).  In  Abbott  v.  Massty,  (3  Ves.  148,)  where  a  legacy  was  given 
to  Mrs.  G. — Ld.  Loughborough  referred  it  to  the  master,  to  ascer- 
tain who  Mrs.  G.  was,  who  was  tliere  described  by  an  initial  letter 
only ;  but  see  Sir  D.  Evans's  observations  upon  this  case  in  his 
edition  of  Pothier,  vol.  ii.  p.  204.  See  also  Baylis  v.  Attorney  Gene- 
ral, 2  Atk.  239. 

(i)  Supra,  603.  612. 

(k)  Supra,  602.  So  an  agreement,  referring  to  such  parts  of  an- 
other instrument  as  had  been  read  by  one  party  to  another,  is  not 
sufficient  within  the  statute,  because  it  is  imperfect  without  parol 
evidence ;  but  an  instrument  which  is  conformable  to  the  statute 
may  by  reference  include  the  contents  of  another  which  is  not  so. 
Brodit  V.  St,  Pa\d.  1  Ves.  jun.  326. 
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sential  in  point  of  law  to  give  a  legal  operation  to  that       part 
which  is  to  be  proved,  as  it  is  in  cases  under  the  statute  of        iv. 
Frauds  and  of  Wills,  yet  if  an  authentic  written  memorial  — .........^ 

be  constituted  by  law,  parol  evidence  cannot,  in  general,  Not  admissible 
be  substituted  for  it ;  for  being  appointed  by  law  for  the  ^wpetieds, 
purpose  of  evidence,  it  must  be  considered  as  the  best  evi- 
dence (A).    Thus,  in  general,  judgments  and  judicial  pro- 
ceeding must  be  proved  bv  means  of  the  record.    The  ex- 
amination of  a  prisoner  bemre  a  magistrate  upon  a  charge 
of  felony  cannot  be  proved  by  parol  unless  it  has  been  ex- 
pressly ^  shown  that  the  examination  was  not  taken,  as  the  *  999 
statutes  require,  in  writing  (t). 

The  same  principle  applies  where  private  parties  have 
by  mutual  compact  constituted  a  written  document  the 
witness  of  their  admissions  and  intentions  (k). 

To  admit  oral  evidence  as  a  substitute  for  instruments,  Written  con- 
to  which,  by  reason  of  their  superior  authority  and  perma-  ^^^^*'  ^ 
nent  qualities,  an  exclusive  weight  and  authority  is  given 
by  the  solemn  compact  of  the  parties,  would  be  to  substi- 
tute the  inferior  for  the  superior  degree  of  evidence ;  con- 
iecture  for  fact ;  and  presumption  for  the  highest  degree  of 
legal  authority;  loose  recollection,  and  uncertaintv  of  me- 
mory, for  the  most  sure  and  faithful  memorials  which  hu- 
man ingenuity  can  devise,  or  the  law  adopt — ^to  introduce 
a  dangerous  laxity  and  uncertainty  as  to  all  titles  to  pro- 
perty, which,  instead  of  depending  on  certain  fixed  and 
unalterable  memorials,  would  thus  be  made  to  depend  up- 
on the  frail  memories  of  witnesses,  and  be  perpetually  lia- 
ble to  be  impeached  by  frq^idulent  and  corrupt  practices. 
In  shoi^,  the  great  advantages  which  are  peculiar  to  writ- 
ten evidence  would  be,  in  a  great  measure,  if  not  entirely, 
sacrificed  (/). 

As  oral  evidence  is  inadmissible  for  the  purpose  of  *  sup-  *  1000 
plying  an  omission  in  an  instrument  where  written  evidence 

* 

(k)  Supra,  Part  III. 

(i)  Supra^  51. 

(k)  Sdproj  81. 

fl)  See  CaunUss  of  Ruiland*a  case,  5  Co.  26.  Haynea  v.  Hare,  1 
H.  B.  659.  Buddefy.  AfiU^dy  3  Vent.  107.  aifton  ▼.  fFalmedey, 
5  T.  R.  564 ;  3  Atk.  8 ;  1  Wils.  34.  Mease  v.  Mease,  Cowp.  47.  It 
would  be  inconvenient  (observes  Ld.  Coke)  that  matters  in  writ- 
ing, made  by  advice  and  on  consideration,  and  which  finaUy  im- 
port the  certain  truth  of  the  agreement  of  the  parties  should  be  con- 
trolled by  an  averment  of  parties,  to  be  proved  by  the  uncertain 
testimony  of  slippery  memory ;  and  it  would  be  dangerous  to  pur- 
chasers, and  all  others  in  such  cases,  if  such  rude  averments  against 
matter  in  writing  should  be  admitted.  [See  Stackpok  v.  AmM,  11 
Mass.  Hep.  27.] 
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is  required  by  law,  becaase,  to  admit  it  would  virtually  be 
to  give  to  oral  the  superior  force  of  written  evidence,  and 
occasion  that  to  pass  by  parol,  which  by  law  ought  not  to 
pass  but  by  writing,  it  is  upon  the  same  fNrinciple  inadmi»* 
sible  to  ffive  any  effect  to  a  written  instrument  which  is  void 
in  law  for  inconsistency,  repugnancy,  or  ambiguity  in  its 
terms ;  for  if  a  meaning  could  be  assigned,  by  the  aid  of 
extrinsic  evidence,  to  that  which  was  apparently  destitute 
of  meaning,  or  if  the  same  instrument  could  be  made  to 
operate  in  different  ways,  according  to  the  weight  of  oral 
evidence,  it  is  plain  that  the  effect  and  result  would  de- 
pend, not  upon  the  terms  of  the  instrument,  but  upon  the 
force  and  effect  of  the  oral  evidence,  and  thus  the  latter 
would  virtually  be  substituted  for  the  former.  What  de- 
gree of  ambiguity  and  uncertainty  will  avoid  a  wUl,  deed, 
or  other  instrument,  is  a  question  of  law. 

An  important  distinction  has  already  b^n  adverted  to 
between  ambiguities  which  are  apparent  on  the  fece  of  an 
instrument,  and  those  which  arise  merely  eztrinsically  in 
the  application  of  an  instrumentof  clear  and  definite  intrin- 
sic meaning  to  doubtAiI  subjectpmatter.  An  ambiguity, 
apparent  on  tending  an  instrument,  is  termed  ambi^mtoB  pa* 
tens  ;  that  which  arises  merely  upon  its  application,  ambi^ 
guitas  latens.  The  general  rule  of  law  is,  that  the  latter 
species  of  ambiguity  may  be  remov^  by  means  of  parol 
evidence  ;  the  maxim  being  **  Ambiguiias  verborum  latens  ve* 
rifieatione  sujfpletur  ;  nam  quod  ewfiicto  oritur  anJnguumy  veiHr 
fiaaumefadi  toUitnr^^  (m).  On  the  other  hand,  it  is  a  set- 
tled rule  that  such  evidence  is*  inadmissible  to  explain  an 
ambiguity  apparent  "on  the  face  of  the  instrument. 

This  distinction  is  an  immediate  result  from  the  *  gene- 
ral principles  already  specified.  If  .an  instrument  which  is 
in  itself  wholly  devoid  of  meaning,  according  to  the  usual 
and  ordinary  rules  of  legal  construction,  or  which  is  inde- 
finite and  ambiguous,  and  equally  capable  of  several  diffe- 
rent constructions  and  applications,  might  have  one  parti- 
cular definite  meaning  annexed  to  it  by  means  of  extrinsic 
oral  evidence,  it  is  plain  that  the  oral  evidence,  and  not  the 
writing,  would  produce  the  definite  effect.  On  the  con- 
trary, where  the  terms  of  the  written  instrument  are  clear, 
and  oral  evidence  is  used  to  point  the  application  to  this 
or  that  subject-matter,  the  oral  evidence  does  not  usurp 
the-  authority  of  the  written  instrument :  it  is  the  instru- 
ment which  operates ;  the  oral  evidence  does  no  mdretban 
assist  its  operation  by  pointing  out  and  connecting  it  with 


fm)  See  Ld.  Bacon^s  Beading  on  the  statute  of  Uses. 
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the  proper  subjec^matler ;  it  aete  m  aid  aiid  assistance  of      part 
the  imtten  instrument,  and  perfonns  that  daty  which  on        iv. 
every  application  of  a  written  instrument  must  be  aceom-  ^ 

irfi^ed  by  means  of  extrinsic  evidence,  that  is,  it  points 
out  the  precise  object  to  which  the  instruiiaeBt  is  apf^a- 
We. 

Ajccording  to  these  principles,  p^irol  evidence  is  never 
admissible  to  ex|dain  ao  amb^ity  which  is  not  raised  by 
extrinac  fiicts  (o).  Thus,  upon  a  devise  to  one  of  the  sons 
of/.  S.  who  has  several,  evidence  isnotadmissible  to  show 
thait  one  in  particular  was  meant  (p) ;  and  the  devise  is 
void  fer  uncertainty  (j). 

As  oral  evidence  is  inadmissible  either  as  a  substitute  Not  admissible 
for  a  written  instrument  required  by  law,  or  to  *  give  ef-  to  vary,  &c. 
feet  and  operation  to  such  an  instrument  where  it  is  defec-  *  1^^^ 
tive,  it  follows  a  fortiori  that  it  is  not  admissible  to  contra-' 
diet,  or  even  to  vary,  any  instrument  to  which  an  exclu* 
sive  operation  (r)  is  given  by  law,  whether  that  exclusive 

(o)  Doe  ▼.  WeHU^  4  B.  &  A.  57. 

fpj  2  Vem.  624-5.  5  Co.  68,  b.  ^  P.  Wme.  137.  infra,  MJS7, 
note  ft) ;  and  47  Ed.  3, 16,  b.  In  Harris  v.  T*ht  Bi$hop  oflAncttLn^ 
3  P.  Wins.  135,  where  a  man  limited  his  estate  by  will  to  his  own 
rifffat  heirs  by  his  mother's  side.  Lord  Macclesfield  held  that  he 
might  mean  either  the  heir  of  his  mother's  fether,  or  of  his  moth- 
er's mother,  and  admitted  parol  evidence  to  prove  which  he  meant, 
qu,  as  to  both  points. 

(q)  Ibid. 

(t)  As  to  the  cases  in  which  a  written  instrument  has  such  an 
operation,  tid.  infra,  1043.  A  deed  states  the  purchase-money  on 
the  saleof  land  to  have  been  paid ;  evidence  is  inadmissible  to  prove 
an  agreement  at  the  time  that  part  should  be  satisfied  by  work  to 
be  done  by  the  purchaser,  and  that  the  money  had  not  in  fact  been 
paid.    Baker  v.  Ikwty,  1  B.  &  C.  704— (JJ. 

A  promissory  note  purports  to  be  payable  on  demand,  evidence 
is  inadmissible  to  show  that  it  was  not  to  be  paid  till  after  the  death 
of  the  maker.  Woodhridgt  v.  Spooner,  3  B.  &  A.  233,  or  till  certain 
estates  had  been  sold,  ue  .defendant  being  the  payee,  and  but  a 


(1}  lb  Ifaine,  Maryland  and  North  Caroliha,  parol  evidence  can- 
not be  given  to  prove  the  non-payment  of  the  purchase  money  for 
lands,  when  the  deed  states  that  the  consideration  has  been  paid. 
Steele  v.  Manu,  1  Greenleaf,  1— Dixon  v.  Swigget,  1  Har.  &  J.  252— 
^rockid  V.  jFb^cue,  Ruffin's  Rep.  64. 

MiUr,  in  Massachusetts,  New  York  and  Pennsyhrania.  WUkin' 
son  V.  Scott,  17  Mass.  Rep.  QSyShephard  v.  LUtU,  14  Johns.  210. 
Bwpen  ▼.  BeZt,  20  Johns.  338— IfomOfon  v.  Ex'rs.  of  M'  Guxrt,  3  Serg. 
&  Rawle,  355.  Jordan  v.  Cooper,  ibid.  564.  JreigUy*s  AdmWg.  v. 
Weif,  7  Serg.  &  Rawle,  309.  Sec  Dyer,  169.  Moore,  569.  1 
Hayw.  (Tenn.)  Rep.  70.] 
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quality  result  from  a  peremptory  rule  of  law,  or  from  pri* 
vate  compact. 

Where  the  terms  of  an  agreement  are  reduced  to  writ- 
ing, the  document  itself,  being  constituted  by  the  parties 
as  the  true  and  proper  expositor  of  their  admissions  and 
intentions,  is  the  only  instrument  of  evidence  in  respect  of 
that  agreement,  which  the  law  will  recognize  so  long  as  it 
exists,  for  the  purposes  of  evidence  (s).  If  the  parties  have 
contracted  by  deed,  as  the  obli^tion  under  seal  ikiports 
greater  deliberation  and  more  solemnity  than  a  mere  writ- 
ten agreement  which  is  not  under  seal,  no  evidence,  whe- 
ther oral  or  written  which  is  not  under  seal,  can  be  admit- 
ted to  contradict  or  to  vary  it  {t). 


surety.  FeU  v.  Hmokinty  1  Moore,  535 — (2).  Or  to  show  that  a 
transfer  of  a  ship,  which  was  absolute  on  the  biU  of  sale,  was  in- 
tended as  a  security  only. '  Bobiruon  v.  WDonndlf  2  B.  &  A.  134. 
[See  Post,  1009,  note  (2).] 

(s)  Supraj  AsumpsUj  81 ;  and  see  Preston  v.  Merceau^  2  B1.  R. 
1249.  RolkHon  v.  HibbeH,  3  T.  R.  406.  Hodgea  v.  Drakefmrd,  1 N. 
R.  270.  Pym  v.  Blackburn,  3  Ves.  34.  It  is  a  general  rule,  that 
where  an  agreement  has  been  reduced  to  writing,  evidence  of  oral 
declarations  made  at  the  same  time  shall  not  be  admitted  to  con- 
tradict or  to  alter  it.  A  written  affreement,  however,  where  it  is 
not  under  seal,  may  be  altered  by  the  addition  of  new  terms  by  an 
oral  agreement,  which,  in  fact,  constitutes  a  new  agreement,  incor- 
porating the  former  one  ;  or,  as  has  been  seen,  such  an  agreement 
may  be  wholly  discharg-ed  by  parol,  before  any  breach  has  occur- 
red, supra,  p.  127 ;  and  Ld.  MiUon  v.  EdvforA,  6  Bro.  P.  C.  587. 
In  such  cases  it  is  obvious  that  the  evidence  is  adduced,  not  to  vary 
the  terms  of  an  existing  original  agreement,  but  to  show  that  it  has 
been  superseded  or  discharged. 

(t)  Where  parties  contract  by  deed,  assumpsit  will  not  lie  ;  for 
where  a  man  resorts  to  a  higher  security  the  law  will  not  raise  an 
assumpsit  {Timssaint  v.  Martinnant,  2  T.  R.  100) ;  as  where  a sni:e- 
tytakesa  Dond  from  his  principal  (lb.)  So  a  plaintiff  cannot  re- 
cover in  indthitaJlus  assumpsit  upon  an  executed  consideration  where 
the  contract  was  by  deed  (Atty  v.  Parish,  1  N.  R.  104).  The  only 
excepted  case  is  that  of  debt  for  rent,  which  rests  on  peculiar 
^unds  (Hardr.  332.  Warren  v.  Consm,  8  Mod.  107 ;  Com.  Dig. 
tit.  Pleader,  O.  15.  Kemp  v.  Goodal,  1  Salk.  277).  And  where  a 
subsequent  parol  agreement  is  inconsistent  with  a  deed,  the  agree- 
ment cannot  be  set  up  against  the  deed  (See  the  case  o£  Lewie  v. 
De  la  Torre,  cited  12  JGast,  583).  But  an  Miction  of  <usumpsit  may 
be  maintained  upon  an  agreement  subsequent  to  the  making  a  deed 
of  charter  party,  the  ]>arol  contract  not  being  inconsistent  with  the 
contract  by  deed  ( ffhite  v.  Parkin,  12  East,  578) ;  where  the  obligor 
of  a  respondentia  bond,  promised,  by  indorsement  upon  it,  to  pay  the 
amount  to  any  assignee,  it  was  held  that  an  assignee  might  main- 
tain indebitatus  assumpsit.  Fenner  v.  Mears,  2  Bl.  Rep.  1269 ;  but 
this  was  doubted  byXd.  Kenyon,  in  Johnson  v.  CoUxngs,  1  East, 
104,  and  by  Bayley,  J.  in  JVhite  v.  Parkin,  12  East,  582. 

(2)  [S.  P.  Dow  V.  Tuitle,  4  Mass.  Rep.  414.     Thompson  v.  Kei- 
rham,  8  Johns.  189.] 


TO  VARY  WRITTEN,  &c.  *  1003 

*  Wliere  the  issue  was  on  the  plea  of plene  adminisiravit^       part 
evidence  that  the  defendant,  upon  executuig  a  bond  of  sub*  iv. 

mission  to  arbitration,  had  agreed  to  pay  what  should  be  ^— ^— — ^ 
awarded  to  be  due,  was  rejected,  as  bein^  either  contra-  Extend  or  n- 
dictory  of  or  in  addition  to  the  agreement  m  the  bond  (u).  ™*JJJf  ™t?^ 
So,  oral  evidence  is  not  admissible  to  show  that  a  bond,     ^^ 
conditioned  for  the  payment  of  money  to  the  wife  in  case 
she  survived,  was  intended  in  lieu  of  dower  (y).     Nor  is 
such  evidence  admissible  to  show  that  a  clause  of  redemp-^ 
tion  was  omitted  in  an  annuity-deed,  lest  it  should  render 
the  transaction  usurious  (jt).    So,  although  it  is  an  esta- 
blished *  rule  that  a  party  may  aver  another  consideration  «  io04 
which  is  consistent  with  the  consideration  expressed,  no 
averment  can  be  made  contrary,  to  that  which  is  expressed 
in  the  deed  (a). 

TV  here  the  conveyance  is  mentioned  to  be  in  considera- 
tion of  love  and  affection,  as  also  for  other  considerations, 
proof  may  be  given  of  any  other,  for  thiis  is  consistent  with 
the  terms  of  the  deed  (b).  But  if  one  specific  considera- 
tion be  alone  mentioned  in  the  deed,  no  proof  can  be  given 

fuj  Pearson  y.  Henry,  5  T.  R.  6,  the  evidence  was  rejected  at  the 
trial ;  and  upon  motion  for  a  new  trial  the  propriety  of  the  rejec- 
tion was  not  disputed.  1  Bro.  C.  C.  54.  93.  And  see  the  observa- 
tions of  Blackstone,  J.  in  Preston  v«  MerceaUf  2  Bl.  Rep.  1250;  if 
tJi/5-tt,  1006. 

(y)  See  Mascot  v.  Mascal^  1  Ves.  323 ;  if  infra,  1009,  note  (b). 

(z)  L(L  tnkam  v.  Childj  1  Bro.  C.  C.  92.  Ld.  Pwimore  v.  Mor- 
ns, 2  Bro.  C.  C.  219.  Hare  v.  Shear%oood,  3  Bro.  C.  C.  168.  1  Ves. 
jr.  241.  But  where  a  man  and  woman  being  about  to  marry,  con- 
veyed their  lands  to  trustees,  in  trust,  to  dispose  of  the  rents  as  the 
wife,  without  the  consent  of  the  husband,  should  appoint ;  notwith- 
standing which  the  husband  received  the  rents  during  his  life,  and 
the  wife  after  his  death  filed  a  bill  in  equity  for  an  account,  the 
court  admitted  parol  evidence  to  prove,  that  before  the  settlement 
was  made,  the  husband  and  wife  agreed  that  the  premises  should 
be  in  trust  for  them  during  their  joint  lives,''and  that  they  were  set- 
tled otherwise  merely  to  protect  them  from  sequestration  by  Crom- 
well, and  on  that  ground  relieved  against  a  covenant  in  the  settle- 
ment, by  which  the  trustees  were  bound  to  pay  the  rents  as  the 
wife  should  appoint.  Harvey  v.  Harvey,  2  Ch.  C.  180 ;  Fitz.  213. 
But  where  articles  were  reduced  to  writing  and  signed  by  the  par- 
ties, and  afterwards  drawn  up  at  length,  and  executed,  Reynolds, 
B.  held  that  the  articles  could  not  be  restrained  by  the  memoran* 
dam,  there  beinr  no  reference  from  the  articles  to  the  memoran- 
dum.   Lloyd  v.  Winne,  5  G.  2.    1  Ford,  136. 

(a)  MOdmay's  case,  1  Co.  176.  BedeWs  case,  7  Co.  39 ;  2 
Roll.  Ab.  786.     [quarles Sc al.  v.  quartes,  4  Mass.  Rep.  680.] 

(h)  Per  Ld.  Hardwicke.  Peacock  v.  Monk,  1  Ves.  128.  And  sen 
the  case  of  VUlers  v.  Beamont,  Dver,  146,  a.  Vernon*fi  caf«e,  4 
Co.  S. 
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PABT       of  any  other,  for  this  would  be  contrary  to  the  deed ;  for 
IF.         where  the  deed  says  it  is  in  consideration  of  such  a  parti* 
—.—...I...  cuiar  thing,  it  imports  the  whole  consideration,  end  nega* 
KotadmisriUe  tivcs  any  Other  (c)  (1).    The  case  where  no  consideratioo 
o  vary,  &c.     ig  expressed  in  tne  deed,  is,  according  to  Lord  Haidwicke, 
a  middle  case ;  and  he  held  that  proof  of  a  valuable  con- 
sideration in  such  a  case  was  admissible  (d)  (2).     But  in 
general,  as  will  be  seen,  evidence  as  to  the  real  consident* 
tion  is  in  all  cases  admissible  with  a  view  to  fraud  (e). 

Where  A.  granted  an  annuity  for  his  own  life  to  B, 
which  was  secured  by  a  bond  and  warrant  of  attorney,  and 
judgment  was  entered,  the  court  would  not,  after  the  death 
^  1005  of  5.  permit  the  attorney  of  B,  to  prove  a  *  parol  agree- 
ment that  A,  should  be  at  liberty  to  redeem  the  annuity  on 
terms  (/). 

Where  the  agreement  was,  that  A.  for  certain  considera- 
tions, should  have  the  produce  of  Boreham  Meadow,  it 
was  held  that  he  could  not  prove  by  parol  that  he  was  to 

r 

(c)  Ibid,  and  see  Green  v.  Weaton,  Say.  209,  and  Stratlan  v.  Rn$- 
tall,  2  T.  R.  366,  and  injra^  1045.  ISchermerhom  ▼.  VanderkeydeUy 
1  Johns.  139.    Maitdey  v.  Hauer,  7  Johns.  341.] 

(d)  Peacock  v.  Monk,  1  Yes.  128. 

(e)  Infra,  1016. 

(f)  Haynes  v.  Hare,  1  U.  B.  659,  and  per  Ld.  Thurlow,  nothing 
can  be  added  to  a  written  agreement,  unless  there  be  a  clear  sub* 
sequent  independent  agreement  varying  the  former ;  but  not  where 
it  is  matter  passing  at  the  same  time  with  the  written  agreement. 
JfUch  V.  Jackson^  4  &o,  C.  C.  519.  Ld.  Portmore  v.  Morris,  2  Bro. 
C.  C.  219. 

(1)  [Where  a  deed,  after  stating  a  certain  consideration,  adds 
'*and  for  other  considerations,*'  parol  evidence  is  admissible  to 
show  what  those  other  considerations  were.  Benedict  v.  Lynch,  1 
Johns.  Ch.  Rep.  370.  In  Virginia,  where  a  deed  was  made  ^  in 
consideration  of  natural  love  and  affection,  and  of  one  dollar,"  pa- 
rol evidence  was  held  a&missible  to  show  that  other  valuable  consi- 
derations passed.  Harvey  v.  Mexandtr,  1  Randolph,  219.  So  ei- 
ther party  may,  in  that  State,  aver  and  prove  a  consideration  diflfe* 
rent  from  that  stated  in  the  deed — ^but  not  to  the  prejudice  of  a 
bona  fide  purchaser  without  notice.  Duval  v.  BM,  4  Hen.  &  Mun* 
113.  So  a  deed  may,  in  equity,  be  proved  to  have  been  made  in 
consideration  of  marriage,  though  not  so  expressed  in  the  deed. 
Ewes  &  al.  V.  Randolph,  2  Call,  125. 

It  is  said  in  the  case  of  Garret  v.  Stuart,  1  M'Cord,  514,  that  a 
different  consideration  from  that  expressed  in  the  deed  cannot  be 
shown  in  a  court  of  law,  but  that  a  less  or  greater  consideration  of 
the  same  character  may  be  shown.] 

(2)  [If  a  deed  conve^png  land  contains  nothing  respecting  the 
consideration,  parol  evidence  concerning  it  is  admissible,  D^ven- 
port  Yp  Mason,  15  Mass.  Rep.  92.] 
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have  bolh  Ibe  soil  and  produce  of  Millcroft  and  Borebim  paet 

Meadow  (g).  iv. 
So  in  ao  action  on  a  bond  conditioned  for  payment  ab- 


wlntaly,  the  defendant  cannot  plead  an  agreement  that  it  Not  admitttbio 
sboakl  operate  merely  as  ao  indemnity  (A).  ^  ▼»nr»  ^ 

In  an  action  of  trespase,  where  the  defendant  insists  up- 
an  a  release  executed  by  the  plaintiff,  and  in  terms  inclu- 
ding the  trespass  in  question,  the  plaintiff  cannot  defeat 
the  effect  of  the  release  by  proof  that  the  arbitrators  who 
awarded  the  release  have  not  taken  into  their  consideration 
the  particular  trespass  (t). 

Upon  the  same  principles  evidence  is  inadmissible  of  a 
parol  agreement  prior  to  or  contemporary  with  the  written 
instrument,  and  which  varies  its  terms,  aji  to  show  that  a 
Bote  made  payable  on  a  day  certain  was  to  be  payable  up* 
OB  a  contingency  only  (A),  or  upon  some  other  day  (/). 

Where  a  policy  was  on  an  adventure  from  Archangel  to 
Leghorn,  the  defendant  was  not  allowed  to  prove  an  agree- 
ment previous  to  the  signing  of  the  policv,  that  the  adven- 
tnre  should  begin  from  the  Downs  *  only  (a).  Where  a  *  1006 
ship  was  chartered  to  wait  for  convoy  at  ParUmouth^  it  was 
beld  thai  evidence  could  not  be  received  of  an  agreement 
to  substitute  Corunna  for  Portsmouth  (m). 

Where  a  contract  is  entered  into  for  the  sale  of  goods, 
snd  a  bill  of  sale  is  afterwards  executed,  the  bill  of  sale  is 
the  only  evidence  of  the  contract  which  can  be  receiv- 
ed (n)  (1),  and  parol  evidence  of  the  agreement  cannot  be  re- 

(g)  jtferet  v.  Ji^9eU,  3  Wils.  275.^ 

(h)  Afe<ue  V.  MtaUj  Cowp.  47. 

(i)  SkeUing  y.  Fummtr,  1 8tr.  646. 

(k)  Bawon  v.  fFalker,  1  Starkie's  C.  361. 

(I)  Free  ▼.  Hawkins,  1  Moore,  28.  7  Taunt.  278.  [Enein  v. 
Sawndertj  1  CoweD,  249.    Rose  v.  Learned  ir  al.  14  Mass.  Kep.  155.] 

(a)  Kaimes  ▼.  Knightly ,  Skinn.  54.  Uhde  v.  ff alters,  3  Camp.  16. 
WeHon  v.  Enus,  I  Taunt.  115.  Able,  the  case  of  Aistiiif^  v.  Knighi-' 
llfj  is  cited  in  Bates  v.  GrcAhatn,  2  Salk.  444,  but^is-stated. 

(m)  Ledie  y.  Dela  Torre,  cited  12  East,  583.  Ab(e,  that  the 
charter-party  was  under  seal. 

(n)  Lano  v.  AVoZe,  2  Starkie's  C.  105.    The  previous  contract 
tliere  was  for  a  ship,  40  tons  of  iron  kintlage,  &c. ;  the  bill  of  sale 
was  of  a  ship,  together  with  all  stores,  &c.  in  the  usual  form,  and 
alent  as  to  kintlage ;  and  held  that  the  vendee  could  not  recover     ' 
lor  non-delivery  of  the  kintlage. 

(1)  [A  bill  of  parcels  delivered  by  A.  stating  the  goods  as  txiught 
of  B.  and  A.  is  not  conclusive  evidence  against  A.  that  the  goods 
were  the  joint  property  of  B.  and  A. ;  btit  the  real  circumstances 
Biay  he  explained  by  paroL    Harris  v.  Johnston,  3  Cranch,  311. 

.  Where 
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PART       oeived,  even  although  the  written  instniment  of  sale  be  inad- 
nr.         missible  for  want  of  a  stamp  (o). 

The  same  rule  applies  if  such  parol  agreement  add  to 


B7  mdditioiiy     the  terms  expressed.     Thus,  in  the  case  mPregton  v.  Jlfer- 
^-  ceau  (|i),  the  landlord,  in  an  action  for  use  and  occupation, 

under  a  written  agreement  for  rent  at  26/.  per  annum,  was 
not  allowed  to  show,  in  addition^hy  parol  evidence,  that  the 
tenant  had  also  agreed  to  pay  the  ground-  rent.  Mr.  J.  Black* 
stone  is  said  in  that  case  to  have  observed,  that  although  the 
*  1007  *  Court  would  neither  alter  the  rent,  nor  the  terms  which 
were  expressed  in  the  agreement,  yet  that  with  respect  to 
collateral  matters  it  might  be  different ;  the  plaintiff  might 
show  who  was  to  put  the  house  into  repair,  or  the  liKe, 
concerning  which  nothing  was  said.  The  question,  how 
far  collateral  matter  may  be  proved  by  parol,  will  be  con- 
sidered hereafter  (0),  at  present  it  may  be  observed,  that 
to  permit  terms  to  be  ingrafted  by  mere  parol  evidence 
upen  a  written  agreement,  would  be  attended  with  all  the 
danger,  laxity  and  inconvenience,  which  the  general  rule 
is  calculated  to  exclude ;  for  an  agreement  might  by  such 
additional  terms  be  as  effectually  altered  a^  if  the  very 
terms  of  the  agreement  had  been  changed  by  the  opera- 
tion of  parol  evidence.  (1) 

(0)  Per  Lord  Kenvon,  in  RolUaUm  v.  HMeH,  3  T.  R.  413.  And 
see  Draktford  v.  Hodges^  1  N.  R.  270 ;  where  it  was  held,  that  if  a 
parol  warranty  and  agreement  to  assign  be  reduced  to  writing,  and 
the  assignment  be  afterwards  legally  executed,  the  warranty  can- 
not be  proved  by  parol. 

(p)  Preston  v.  Mereeauj  2  B1.  Aep.  1249.  So  in  Rich  v.  Jaekstm, 
4  Bro.  G.  C.  515,  where  an  agreement  specified  the  rent  and  the 
term,  but  was  silent  as  to  taxes,  the  court  refused  to  receive  parol 
evidence  on  the  part  of  the  lessor,  that  previous  to  the  drawing  up 
of  the  memorandum  it  had  been  agreed  and  understood  by  the 
parties,  that  the  rent  was  to  be  paid  clear  of  all  taxes. 

(o)  Infra,  1040. 1046,  7,  &c. 


Where  A.  sold  to  B.  several  bags  of  hops,  and  gave  a  biD  of  parcels 
stating  the  numbea  of  the  bags,  the  weight,  price,  &c.  with  Uiese 
words,  ^  the  hops  are  warranted  to  be  ^st  quality ;"  in  an  action 
by  B.  against  A.  for  a  false  warranty,  it  was  held  that  A:  was  not 
precluded  by  the  bill  of  parcels  from  showing  that  the  hops  were 
warranted  only  in  case  they  were  carried  by  B.  to  a  particular 
place.  fFaUace  v.  Rogers,  2  N.  Hamp  Rep.  506.  In  Schuyler  v. 
Butt,  2  Caines'  Rep.  202,  in  an  action  on  a  written  warranty  of 
soundness,  parol  proof  was  held  to  have  been  rightly  admitted  that 
the  vendor,  at  the  time  of  sale,  informed  the  vendee  of  a  defect, 
which  was  visible,  and  called  his  attention  to  it :  The  defect  was 
held  not  to  be  within  the  purview  of  the  contract.  See  Smith  v. 
ffUlioMM,  cited  in  the  next  note.] 

(1)  [Parol  evidence  is  not  admissible  to  prove  an  agreement  be- 
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Where  an  agreement  specifies  only  the  rent  and  the       part 
term,  but  is  silent  as  to  repairs,  it  is  obvious  that  such  an         it. 
a^^eement  may  be  as  completely  varied  by  proof  of  an  ad-  ......i— 

ditional  stipulation  that  the  landlord  should  lay  out  a  spe-  By  the  addi- 
cific  sum  in  alterations,  as  by  evidence  that  the  rent  shall  tionofteims. 
be  diminished,  without  any  stipulation  as  to  repairs.  Cases 
in  which  the  additional  teems  constitute  in  foct  a  new 
agreement,  incorporating  the  former  written  tenns,  or  con- 
tinuing the  former  contract  (9),  or  amount  to  a  substantiice 
collateral  agreement  (r) — ^Thoae  also,  where  certain  terms 
are  ingrafted,  upon  an  agreement,  which  is  silent  on  the 
point,  by  some  known  custom,  or  general  understanding  (s) 

# 

(q)  Sumra^  lOOS ;  and  see  Warren  v.  Stagg,  cited  3  T.  R.  591. 
Ci^r.  Penn,  1  M .  &  S.  21.  Lrn^d  MQian  v.  Edworthj  6  Bro.  P.  C. 
587. 

(r)  GranviUe  v.  Dwsheis  of  Btaitfart,  1  P.  Wuis.  114.  2  Vern.  648 ; 
9t  tupra^  1002,  note  (t). 

(b)  htfra,  1040. 


tweeo  mortgagor  and  mortgagee,  that  the  former  should  remain  in 
waeeBBion  of  the  mortgaged  premises.  Colman  v.  Paehard^  16 
nam.  R  p.  39.  Nor  to  prove  that  a  lessor,  in  consideration  of  the 
rent  reserved,  promised  to  make  any  other  repairs  than  those  which 
are  stipulated  in  the  lease.  Brigkam  v.  Rogers^  17  Mass.  Rep.  S71, 
Nor  to  prove  a  warranty  of  the  soundness  of  a  slave,  when  there 
is  a  written  instrument  conveying  the  slave,  and  containing  a  war- 
ranty of  utle  only.  Smith  v.  WuliamSy  1  Car.  Law  Repos.  263.  1 
Murphey,  426.  See  Barber  v.  Brace,  3  Conn.  Rep.  9.  In  debt  on 
a  bond  conditioned  for  payment  of  an  indent  for  1,2002.,  evi* 
dence  of  a  parol  agreement  between  the  parties,  that  if  the  indent 
was  not  returned  on  the  day  mentioned  in  the  condition,  it  should 
be  converted  into  a  special  debt,  was  held  to  be  inadmissible,  wft- 
khuon  V.  fieoUj  1  Bay,  307.  80  where  property  is  pledged  by  a 
written  contract  as  security  for  a  certain  sum  advanced,  parol  evi- 
dence is  not  admissible  to  prove  an  agreement  that  the  property 
shall  be  held  until  certain  sums,  afterwards  advanced,  are  paid. 
HamHUm  t.  Wagner^  2  Marsh.  333.  Where  the  defendant  gave  the 
plaintsflfa  writing  acknowledging  the  sale  of  a  note  of  hand,  and 
the  receipt  of  part  payment,  and  that  the  balance  was  to  be  paid 
when  the  money  should  be  collected  on  the  note  ;  parol  evidence 
was  held  inadmissible  to  prove  that  the  defendant,  at  the  time  of 
the  contract,  promised  to  commence  an  action  within  ten  days 
against  the  maker  of  the  note.  Clark  v.  J^MUlany  2  Car.  Law 
Mpos.  65.  Parol  evidence  that  a  seller  of  land  agreed,  at  the  time 
of  sale,  to  extinguish  an  interfering  claim,  is  not  admissible.  Ma- 
dkir  y.  JWDoweUl  4  Bibb,  473 :  Nor  to  enlarge  or  diminish  the  quan- 
tum of  articles  for  which  a  receipt  is  given;  nor  to  show  that  a 
further  sum,  not  mentioned  in  the  writing,  was  to  be  paid  on  a  con- 
tingency, ^uerry  y.  White,  1  Bibb,  271 .  In  an  action  by  an  as- 
signee  of  a4M>nd  against  the  assignor,  upon  a  written  assignment  in 
general  terms,  parol  evidence  cannot  be  received  to  show  that  the 
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PART       — And  testly,  those  where  the  instrument  offered  as  evi- 
iY.         deuce  to  prove  a  collateral  fiict,  has,  in  *  the  particular  in* 
stance,  no  exclusive  operation  (^),  fall,  as  will  be  seen. 


*  1008  under  a  diflbrent  comsideration. 

To  vary,  &c.       At  present,  assuming  the  particular  instnunenl  to  be 

by  the  addition  ^^  wnieh  the  parties  have  agreed  upon  as  the  evidence 

^^'°^         of  their  intentions,  m  respect  of  the  particular  transaction, 

the  only  question  is,  whether  the  parol  evidence,  which  ia 

adduced  to  superadd  something  to  the  written  agreement, 

does  not  vary  that  agreement ;  if  it  does,  it  is  inadmi«« 

sible. 

Where  the  conditions  of  sale  described  only  die  num- 
ber and  kind  of  timber-trees  to  be  said  t»y  lot,  but  said 
nothing  as  to  the  weight  of  the  timber,  the  defendant,  in 
an  action  for  not  completing  his  purchase  accoiding  to  the 
conditions,  was  not  permitted  to  prove  that  the  auctioneer 
had,  at  the  sale,  warranted  the  timber  to  amount  to  a  cer* 
tain  weight ;  for  if  that  representation  induced  him  to  be- 
come the  purchaser  he  ought  to  have  had  it  reduced  to 
writing  at  the  time  {u)  (1).    Ld.  Ellenborough,  in  that  case, 

(t)  Infia,  1046. 

(u)  Powell  V.  Edmunds  12  East,  6.  And  see  Biickmast^  r. 
Harrop,  13  Ves.  471.  Higginsfm  v.  Clowes,  15  Ves.  516.  Jenkinswi 
V.  Pepys,  cited  6  Ves.  390.  Meres  v.  AnseU^  3  Wils.  275.  Bick  v. 
Jackson^  4  Bro.  C.  C.  515.  Gunnis  v.  Erkarty  1  H.  B.  289.  But 
where  previous  to  the  sale  of  a  leasehold  estate  by  auction,  the  pur- 
chaser promised  the  vendor  to  indemnify  him  against  the  covenants 
entered  into  by  the  lessee,  a  specific  performance  was  decreed,  al- 
though the  terms  of  the  sale  were  silent  as  to  such  indemnity. 
PemSer  v.  Mathers,  1  Bro.  P.  C.  54. 

defendant  expressly  guarantied  payment  of  the  bond.  Q^Harra  v. 
UixU,  4  Dallas,  340,  CwcwU  Court  qf  U.  S.  In  this  case,  Peters,  J. 
thought  such  evidence  would  be  admitted  by  the  courts  of  Penn- 
sylvania, where  there  is  no  Court  of  Equity — and  in  the  case  of 
JF^  V  erf.  V.  BiddU,  1  Yeates,  132,  2  Dallas,  171.  S.  G.  parol 
evidence  was  held  admissible  to  show  that  when  a  bond  was  exe- 
cuted, it  was  agreed  that  it  should  be  void  on  a  particular  contin- 
gency. So  in  Bird^fieldY.  CaslUman,  Addison's  Rep.  181,  in  an 
action  of  covenant  against  a  vendor  of  land,  who  had  covenanted 
*'  to  make  good  the  land  against  all  persons  claiming" — wher»  the 
vendee  had  been  ejected  in  consequence  of  a  judgment  which  had 
been  irregularly  entered,  it  was  held  that  parol  proof  was  admissi- 
ble to  show  that  when  the  deed  was  executed,  the  vendor  agreed 
to  defend  all  suits.  See  also  M^Meen  v.  Owen,  2  Dallas,  173.  1 
Yeates,  132.  S.  C.  WaUaee  v.  Baker.  1  Binney,  616.  Zanlztng'er  v. 
Kideh,  4  Dallas,  132.  Iftir^s  Lewe  v.  Kirkbridge  S(  al^  cited  1 
Yeates,  189.] 

(1)  [The  general  rule  of  law  is,  that  parol  evidence  ^f  declare- 
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ohseired,  that  if  such  evidence  were  admissible,  in  what       PMXt 
instance  might  not  a  party,  bf  parol  testimony,  superadd         iv. 
any  term  to  a  written  agreement,  which  would  be  setting  , 

aside  all  written  contracts,  and  rendering  them  of  no  effect. 
In  such  cases  it  is  to  be  presumed  that  the  parties,  in  ex- 
pressing their  intention,  nave  expressed  the  whole  of  it, 
subject  to  those  incidents  and  consequences  which  the  law 
annexes  to  the  terms  which  they  have  used. 

*  Where  a  written  agreement  for  the  sale  of  goods  is  *  1009 
silent  as  to  the  time  of  delivery,  the  law  implies  a  contract 
to  deliver  them  within  a  reasonable  time,  to  be  judged  of 
according  to  the  circumstances.  In  such  a  case  evidence 
is  inadmissible  of  a  contemporaneous  oral  contraet  by  the 
purchaser  to  take  them  away  immediatehr  (ii]  (1). 

Parol  evidence  is  also  inadmissible  ior  tne  purpose  of  iBteDtion  to 
altering  the  legal  operation  of  an  instrument,  by  evidence  ^it^'^*  >H«i 
of  an  intention  to  that  effect,  which  is  not  expressed  in  the  hfl^mnt  ^^ 
instrument  (x).    Thus  the  defendant  cannot  be  admitted 
to  prove  that  at  the  time  of  makinff  a  promissory  note  it 
was  agreed,  that  when  the  note  became  due  payment 
sAould  not  be  demanded,  but  that  the  note  shoula  oe  re- 
newed (y). 

So  also  parol  evidence  is  inadmissible  to  show  that  a 
bond,  purporting  to  be^bsolute,  was  intended  merely  as  an 
indemnity,  and  that  the  plaintiff  has  not  been  damnifi- 

(u)  aSrtaves  v.  AMxn^  3  Camp.  426. 

{x)  In  equity,  however,  ft  seems  that  parol  evidence  is  admissible 
to  show  that  the  testator  intended  that  specific  leaacies  should  be 

Slid  out  of  particular  funds  {CHffv,  Gi6W#,dLd.  Raym.  1334.) 
at  not  to  show  that  a  testator  intended  to  eiempt  his  personal  es- 
tate from  debts.    See  BMot$  v.  AVtMfiAam,  2  Ridg.  21.  85.  44. 

(y)  Short  v.  Cfra*am,  3  Camp.  57.  [and  Mr.  Howe's  note.]  Hogg 
V.  Snmthy  1  Taunt.  347.    Supra,  279  (t). 

tioBS  of  an  auctioneer  is  not  admissible  to  vary  tho  written  terms  of 
sale.  WrighfB  Ltisee  v.  JkHyne^  1  Peters'  Rep.  204.  But  where 
an  advertisement  stated  that  a  certain  farm  would  be  sold,  without 


was  held  admissible  to  show  that  a  slave,  sold  at  auction,  was  sold 
subject  to  every  defect  except  that  of  title,  though  the  auctioneer's 
advertisement  described  the  slaves  as  *'  prime  negroes."  lAmehauae 
V.  Grey,  1  Const  Rep.  73.] 

(ly  [Where  there  was  a  memorandnm  for  the  hire  of  a  slave  at 
a  certain  sum  for  the  first  year,  and  a  larger  sum  for  two  succeeding 
years,  it  was  held  that  parol  evidence  was  admissible  to  prpve  that 
the  money  was  to  be  paid  quarterly.  Stone  v.  IRIvoii,  1  Const. 
Rep.  68.] 

VOL.  III.  5 


[ 
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PART       ed  (z)  (2),  or  to  show  that  the  directions  of  a  will  were  in- 

IT.         tended  to  operate  in  satisfaction  of  a  bond  (a),  or  that  a 

*— _— _  bond  given  by  the  husband  before  marriage,  conditioned 

To  ezcendy  or  to  secure  400/.  to  the  wife,  in  case  she  survived  the  bus- 

limit,  Ac.       band,  was  given  in  lieu  of  dower  (6). 

^  1010  *  Where  a  man  gave  a  bond  that  his  executors  should 
within  six  months  after  his  death,  pay  5,0002.  to  trustees, 
in  trust,  to  apply  the  interest  to  ine  maintenance  of  his 
natural  son  till  he  should  attain  the  age  of  twentyK>ne,  and 

(z)  Mean  v.  Mease^  Cowp.  47. 

(a)  Jeaco€k  v.  Falkener^  1  Bro.  C.  C.  S95. 

(h)  Finn^  ▼.  Finnejf^  1  Wils.  34.  But  where  a  man  who  had 
agreed  to  settle  lOOC.  a-year  on  his  intended  wife,  finding  himself 
il^  made  bb  will,  and  afterwards  left  her  lOM.  a-year,  and  reco- 
vering, married  her,  Claiice,  B.  held,  that  evidence  was  admissible 
to  riiow  that  he  intended  her  one  of  the  annuities  only,  Maseal  v. 
Miical,  1  Ves.  323. 

(2)  [Parol  evidence  is  admis^ble  to  prove  that  a  deed  was  deli- 
vered as  an  escrow.  Pawling  if  al,  v.  United  SUxieSf  4  Cranch, 
219.  IbXrhanka  v.  MeUal/j  8  Siass.  Rep.  230.  Couch  v.  Meeker,  d 
Conn.  Rep.  302.  But  it  is  not  admisaible  to  prove  that  a  deed,  ab- 
solute on  the  foce  of  it,  was  intended  for  a  mortgage.  Flint  v. 
ShddMt,  13  Mass.  Rep.  443.  Streator  ▼.  Jones,  1  If  urphey,  449 : 
Unless  fraud  be  suggested  $  Strong  v.  Mewart,  4  Johns.  Ch.  Rep. 
167.  (•/fitter,  in  Connecticut,  in  Equity,  Washburn  v.  MerrUU, 
1  Day,  1^.)  Nor  that  a  deed,  absolute  on  the  face  of  it,  was  fiven 
in  trust.  Diekerton  v.  Diekerson,  1  Car.  Law  Repos.  262.  MTeer 
V.  Shffpard,  1  Bay,  461.  Goodwin  v.  Hubbard,  15  Mass.  Rep.  218. 
FlinJt  V.  Shddon,  nbi  sup.  But  where  an  assignment  purported  to 
be  absolute,  but  the  answer  of  the  assignee  to  a  bill  for  rehef  ad- 
mitted it  to  be  different  from  its  purport,  parol  evidence  was  ad- 
mitted to  show  the  real  intention  of  the  parties.  Moses  v.  Murgat- 
royd,  1  Johns.  Ch.  Rep.  119.  And  where  the  grantor  remained  till 
his  death  in  possession  of  lands  conveyed  by  an  absolute  deed,  and 
the  grantee  did  not  call  for  an  account  of  rents  and  profits ;  parol 
evidence  was  admitted  to  prove  that  the  conveyance  was  on  a  se- 
cret trust  for  the  benefit  of  di^  grantor,  and  his  heirs.  Gayv.  Hunt, 
1  Murphey,  141.    See  St.  John  v.  Benedict,  "6  Johns.  Ch.  Rep.  111. 

In  Pennsylvania,  it  has  been  decided  that  parol  evidence  may  be 

S'ven  to  prove  that  a  mortgage  given  to  A.  was  in  fact  intended  for 
e  secunty  of  B.  Peterson  v.  mOing,  3  Dallas,  506.  On  a  bill  in 
equity  to  set  attde  certain  bonds  and  mortgages  which  purported 
to  be  absolute,  evidence  was  admitted  to  show  that  they  were  really 
given  as  counter  securities.  1}M  v.  Rivers^  Executors,  1  Desauss. 
155.    MiJter,  in  a  court  of  law.    Jackson  v.  Foster,  12  Johns.  488. 

In  Kentucky,  parol  evidence  is  held  admissible  to  prove  that  a 
bill  of  sale  of  a  slave  was  to  be  cancelled,  and  the  slave  revest  in 
the  maker  of  the  bill.  Trumbo  v.  Cartwrigikt,  1  Marsh.  582.  See 
Dabney  if  al.  v.  Green,  4  Hen.  &  Mun.  101.  Ross  v.  Aortwtf,  ] 
Wash.  14. 

See  other  cases  collected  by  Mr.  Nonris,  in  bis  edition  of  Peake 
on  Evidence,  178.] 
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■ 

theD  to  pay  him  the  principal,  but  in  case  he  should  die       pabt 
beibi^  the  father,  or  under  the  age  of  twenty-one,  then  in         iv. 
trust  oTer ;  and  by  his  will  directed  his  trustees  to  lay  out  _ 

15,0002.  in  trust,  to  pay  200/.  a  year  to  his  said  son  till 
twenty^five,  and  then  to  pay  him  the  principal,  with  re- 
mainoer  over  if  he  died  before  that  ase,  the  Chancellor 
refused  to  admit  parol  evidence  of  declarations  alleged  to 
have  been  made  by  the  testator,  for  the  purpose  of  explain- 
ii^  the  will,  and  showing  it  to  be  in  satisfaction  of  the 
bond(c). 

Where  a  man  conveyed  his  estate  to  certain  uses,  re- 
serving to  himself  the  power  of  changing  or  revoking  them, 
and  a&rwards  conveyed  it  to  trustees,  in  trust,  to  pay  his 
debts,  and  then  in  trust  to  re-convey,  it  was  held  that  proof 
of  a  declaration  by  one  of  the  trustees  under  the  latter 
deed,  that  the  party  did  not  initend  to  revoke  the  former  by 
the  laitter,  was  inadmissible  {d). 

Parol  evidence  of  the  intention  of  the  testator  is  in  no  iDtraUon  of 
case  adnussible  to  contradict  the  express  terms  of  a  will  (e).  tMutor  to 

*  Where  a  legacv  was  given  to  A.  A,  and,  in  case  of  JJ^^^**"" 
his  death,  to  his  wife,  and  the  wife  after  his  death  received  •  |011 
the  legacy 9  and  the  question  at  law  was,  whether  she  receiv- 
ed the  legacy  i^  her  own  right,  or  as  her  husband^s  represen- 
tative ;  it  was  held  that  evidence  was  inadmissible  to  prove 
that  the  testator  when  he  was  in  extremis  had  declared  his 
intention  to  be,  that  the  husband  should  have  the  interest 
only  during  the  life  of  the  wife,  and  that  if  she  survived 
turn  she  should  have  the  principal  (/). 

Where  a  father  by  his  will  made  his  three  brothers,  who 

le)  Jeacock  v.  Falktnerj  1  Bro.  C.  C.  295. 

(d)  By  Reynolds,  B.  and  by  the  Chancellor  and  Master  of  the 
Rolls,  FUzgerald  v.  Fancomb^  Fitz.  207. 

(t)  A  testator  f^ave  one  of  bis  debtors  jcertain  messuages,  and 
after  other  legacies  and  devises  gave  all  the  rest  of  his  estate,  not 
thereby  devised,  to  his  executors,  or  such  of  them  as  should  act, 
and  made  that  debtor  and  J.  S.  his  executors.  They  both  acted, 
and  J.  S.  filed  a, bill  against  the  debtor  for  a  proportion  of  his  debt ; 
the  debtor  offered  parol  evidence  to  show  that  the  testator  meant 
that  the  debt  should  be  extinguished,  and  that  he  gave  the  attorney 
who  drew  the  will  instructions  to  release  it,  but  that  the  attorney, 
and  a  counsel,  whose  opinion  was  taken,  were  of  opinion  that  the 
debt  would  be  released  by  implication.  But  Lord  Talbot  said  that 
the  cases  went  A  farther  than  to  let  in  parol  evidence  to  rebut  an 
equi^  or  resulting  trust ;  but  as  the  residuary  clause  directed  the 
property  not  before  disposed  of  by  the  will,  to  be  divided  between 
the  ezeeutors,  and  as  the  debt  in  question  had  not  been  previously 
disposed  of  by  the  wiU,  the  evidence  contradicted  the  express 
words  of  the  wilL  Brown  v.  Sdtnn^  Ca.  Temp.  Talbot,  240.  7  Bac. 
Ah.  337,  Gth  edit. 

If)  Lwfidd  T.  SkMie&om,  2  Str.  1261. 
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PABT      were  |>re8byterij|D8,  together  with  a  clergyman,  ffuardians 
IV.        of  his  children,  in  general  terms,  King,  Chancellor,  on  a 
^L  bill  filed  by  the  three  against  the  clergyman,  to  have  the 

To  vary  children  delivered  up  to  them,  rejected  parol  evidence  of 

itegfti  conftruc-  directions  alleged  to  have  been  ffiven  by  the  testator,  that 
tloB,  Ac.        ^^  children  should  be  educated  as  presbyterians }  and  he 
said,  that  as  that  was  not  expressed  in  the  will  parol  evi- 
dence was  no  more  admissible  in  the  case  of  a  devise  of  a 
guardianship  than  in  the  case  of  a  devise  of  land  ^g). 

Oral  declarations  of  the  testator  cannot  be  received  for 
the  purpose  of  explaining  his  intention  (A),  even  where  it 
i4  apparently  ambiguous  on  the  face  of  the  will.  Where 
*  1012  the  testator,  after  mentioning  his  wife  *  and  niece  in  his 
will,  afterwards  gave  a  particular  estate  to  her  for  life,  the 
Lord  Chancellor  refiised  to  receive  parol  evidence  to  show 
which  was  meant  (t). 

So  such  extrinsic  evidence  is  inadpiissible  to  alter  the 
le^al  etmsiruction  of  words^  or  to  affect  a  l^al  presumption 
arising  from  the  construction  (A;). 

Where  a  legacy  was  given  to  A,  B,  who  was  dead  at 
the  time,  it  was  held,  that  evidence  was  not  admissible  to 
show  the  intent  of  the  testator  that  the  legacy  should  be 
transmissible  (/). 

Where  a  devise  was  to  the  son  of  the  devisor,  and  the 
heirs  of  his  body,  on  condition  that  he,  they,  or  any  of 
them,  should  not  aljene,  discontinuOf  &c. ;  parol  evidence 
was  held  to  be  inadmissible  to  show  the  intention  of  the 
devisor,  that  the  condition  should  extend  to  the  son  and 
his  heirs  (m). 

So  it  was  held  to  be  inadmissible  to  show  that  the  testa- 
tor did  not  intend  to  pass  the  reversion  and  remainder  in 
fee  of  certain  settled  lands,  by  a  devise  of  all  lands,  tene- 
ments and  hereditaments  out  of  settlement  (n). 

An  estate  was  devised  in  trust  to  receive  the  profits  for 
three  years,  and  if  the  heiress  of  the  devisor  should  marry 

(g)  ^orkt  V.  Storkt,  3  P.  Wma.  51.    But  see  2  Ves.  56. 

(h)  2  Vernon,  634.  {Rickardi  v.  IhUdi  V  at,  8  Mass.  Rep.  506. 
Sword  ▼.  Mams^  3  Yeates,  34.     TrrheH  v.  Twivl  g,  1  Yeates,  433.} 

(i)  CoBtUtan  v.  JStmer,  3  Atk.  258.  Hampskirt  v.  Petrce,  3  Ves. 
216. 

(k)  Per  Ld.  TalbotyS  Bro.  C.  C.  821.  •  . 

ft)  Mayhank  v.  BroakeSj  Bro.  C.  C.  84. 

fm)  Cheney*a  case,  5  Co.  68.    2  Bro.  C.  C.  831. 

(n)  Strode  v.  FaUdand,  2  Vernon,  021 ;  bat  it  is  stated  by  Salkeld 
that  the  decree  was  reversed ;  according  to  Vernon,  it  was  com- 
promised. 
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Lord  ff.  within  that  time,  in  trust  for  her,  for  life,  with  re-       fabt 
maioder  to  her  children  in  strict  settlement ;  and  if  the         it« 
marriage  should  not  happen,  in  trust  for  Lord  T. ;  the  —.«.—.. 
marriage  did  not  take  place ;  and  it  was  held  that  parol  "^^  ^^^  W^^ 
evidence  was  inadmissible  of  a  declaration  by  the  testator  |^'^i^"^^^'S 
that  Lcml  Cf.'s  refusal  should  not  disinherit  his  heir  at 
law  (o). 

*Upon  a  question  of  le^al  construction  upon  the  terms  *  1013 
of  a  will,  whether  the  devisor  gave  an  estate  for  life,  or  an 
estate  in  fee,  Lord  Holt  was  of  opinion  that  the  intention 
of  the  devisor  must  be  collected,  not  from  collateral  mat* 
ters,  but  from  the  will  itself;  but  the  other  judges  were 
against  him,  and  their  opinion  was  confirmed  in  the  exche- 
quer chamber  (p).  Aad  in  some  other  instances  the 
courts  have  taken  into  consideration  the  state  and  circum- 
stances of  the  family,  in  order  to  enable  them  the  better 
tp  construe  the  testator's  real  intention  as  to  the  personal 
estate  (9)  (1). 


(q)  Bertie  v.  FaOdand,  1  Salk.  231.    3  Vera.  338. 

fp)  Cole  ▼.  RmUman,  1  Salk.  934.  See  Doe  ▼.  F\^e$y  Cowp.  83a 
Z^  V.  Ihinff,  2  M.  &  S.  455.  BooOe  r.  BiundeU,  1  Merivaie,  316. 
Go^tdHUe  V.  Edmonds,  7  T.  R.  640.  Standen  v.  Standen,  2  Ves.  jun. 
S9S.  Vin.  Ah.  tn.  DevUe,  Y.  %  pL  10.  Pepper  if  wt.  ▼.  ffinyeve, 
Bae.  Ab.  tit  WUU,  367,  6th  edit. 

(q)  See  the  cases  cited  in  the  preceding  note ;  and  see  Baldwin 
V.  Aorver,  Cowp.  312 ;  where  Lord  Mansneld  observed,  that  aJl  ca- 
ses upon  the  construction  of  wills  depend  upon  the  particular  pen*  * 
nhig  of  the  wills  themselves,  and  the  state  of  the  families  to  which 
they  relate ;  and  in  the  case  of  Jones  v.  Morgan,  (cited  in  Litton  v. 
Ij^fUm^  4  Bra.  Ch.  I,)  the  same  learned  judge  observed,  that  to  con- 
strue a  will,  the  tntenf  is  to  be  taken  from  the  whole  will  together, 
applied  to  the  subject-matter  to  which  the  will  relates.  Sir  D. 
Efvans,  2  Pothier,  212,  remarks  also,  that  Lord  Loughborough,  in 
jiuoting  the  opinion  of  Ld.  Mansfield,  took  notice  of  different  cases 
in  which  certain  words  were  held  to  apply  to  a  failure  of  issue  at  a 
certain  period,  although  taking  the  words  strictly,  and  construing 
them  without  considering  the  circumstances,  would  have  import- 
ed a  general  failure  of  issue.  (Vide  Lytton  v.  IMton,  4  Bro.  Ch^ 
1^  In  the  case  of  Masters  v.  Masters,  (1  P.  W.  420,)  the  testator, 
after  bequeathing  a  legacy  to  two  particular  hospitals  in  Canter- 
bury, by  his  codicil  bequeathed  another  sum  ^  to  all  and  every  the 
hcspitalsJ"  As  the  testator  had  by  his  will  taken  notice  of  two 
ho^itals  in  Canterbury,  and  as  it  appeared  in  evidence  that  he  liv- 
ed there,  it  was  held,  that  the  intention  sufficiently  appeared  to 
apply  the  latter  bequest  to  the  hospitals  in  Canterbury.  And  see 
the  distinction  taken  by  Lord  Thurlow  in  Jeacock  v.  Falkener,  1  Bro. 

CO.  29a 

(1)  [In  SargeniSf  al.  ▼.  Toume,  10  Mass.  Rep.  303,  it  was  held 
that  a  devise,  which,  by  the  terms  used,  would  carry  only  a  life  es- 
tate, might  be  extended  to  carry  an  estate  in  fee,  by  showing  by 
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PART  Where,  however,  extrinsic  evidence  is  allowed  to  ope- 

IV.        rate  so  fax  as  to  five  to  the  terms  of  a  will  a  different  *  con- 

-— —  struction  from  that  which  the  terms  abstractedly  imply, 

*  1014  the  rule  seems  to  be  carried  fiurther  than  is  warranted  by 

coDrt*'^  •***'   principle  or  analogy  (t ). 

TOD  rucuon,  Where  evidence  was  offered  of  the  value  of  an  estate 
charged  with  sums  of  money  payable  to  the  sisters  of  the 
devisee,  as  an  argument  in  favour  of  a  particular  construc- 
tion, the  Court  of  King's  Bench  held  that  it  was  nugatory* 
and  inadmissible  as  matter  of  proof,  although  it  might  have 
been  of  great  weight  had  the  court  been  called  upon  to 
make  a  will  for  die  testator  (0- 

(i)'See  Lord  Hardwicke^s  obseryiilona,  in  EUnkhom  v.  Feast^  2 
Ves.  28.  Strode  v.  Russdl,  2  Verrf.  624.  CasOeton,  v.  Turner,  3 
Atk.  258.  PeHi  v.  SmWi,  1  P.  Wms.  9.  Brown  v.  LangUy,  2  Bam. 
lia  Brown  v.  iS^mti,  C.  Temp.  Talbot,  240;  vide  supra,  1010, 
note  (e).  Jeacock  y.  Fottener,  1  Bro.  C.  C.  296.  The  doctrine  onoe 
pre^aiied  that  a  court  miffht  receive  evidence  which  was  inadmis- 
sible before  a  jury ;  that,  however  has  since  been  denied,  per  Boi- 
ler, J.  2  H.  B.  522. 

i)  Roe  V.  Ft^dea,  Cowp.  833.    In  Oatei  v.  Brydon,  3  Burr.  1895, 
.  Mansfield  went  into  an  inquiry  as  to  value,  in  order  to  fbund 
on  argument  upon  the  resillt,  as  to  the  construction  of  a  will ;  and 
in  order  to  show  that  property  of  such  small  value  could  not  be  in- 
tended to  be  the  subject  of  particular  limitations ;  but  the  same 


J 


9  parol  that  the  subject  of  the  devise  was  wild  land,  from  which  a 
tenant  for  life  could  derive  no  benefit.  Where  a  tract  of  land,coB- 
veved  by  deed,  was  described  as  the  farm  on  which  the  grantor  re- 
Haed,  j>arol  evidence  was  admitted  that  a  particular  piece  of  land, 
claimed  under  the  deed,  was  at  the  time  of  the  grant  in  a  state  of 
nature,  unenclosed  and  separate  from  the  rest  of  the  farm,  and  that 

«  the  grantor  remained  in  possession,  and  occupied  it  as  his  own  un- 
til his  death — ^to  show  that  it  was  not  within  the  grant.  DoolMe 
fy  ux,  V.  BtakesUy,  4  Day,  265.  See  also  Floater  v.  fFoode,  16  Mass. 
Rep.  116.  Leland  v.  Stone,  10  ib.  461.  Richards  v.  Dutch  IfoLS 
ib.  506.  Parol  testimony  of  the  testator's  circumstances,  situation, 
connexion  with  the  legatees,  and  his  transactions  between  the  ma- 
Icing  of  his  will  and  the  time  of  his  death,  is  admissible  to  discover 
his  intention,  by  explaining  things  or  persons  denoted  by  doubtful 
words,  Reno*s  Ex*rs.  v.  Davis  ^  tix.  3  Hen.  &  Mun.  283.  SheUon  if 
at.  v.  Shdton,  1  Wash.  53. 

Where  a  plaintiff  in  an  execution  gave  to  an  officer,  who  had  the 
defendant  in  custody  on  a  ca,  sa,  a  writing,  stating  that  he  wished 
the  officer  to  show  the  prisoner  as  much  indulgence  as  could  be 
shown  vrith  safety  to  himself,  and  without  hazarding  in  any  way 
the  debt ;  it  was  held  that  the  writing  being  in  itself  ambiguous, 
parol  evidence  of  the  conversation  Mtween  the  plaintiff  and  the 
officer,  at  the  time,  and  of  collateral  extraneous  facts  relating  to 
the  prisoner's  situation,  was  admissible,  to  ascertain  the  nature 
and  extent  of  the  indulgence  which  was  to  be  shown  to  him.  Eiy 
tf  d.  ▼.  Adams,  19  Johns.  313.] 


N 


TO  DISPROVE  A  WRITTEN  INSTRUMENT.  |oi4 

III  the  late  case  of  Doed.  Os!endony.  Sir  A.  Chiche9ter{u\       part 
h  was  observed  by  Sir  V.  Gibbs,  that  courts  of  law  had         it. 

been  jealous  of  extrinsic  evidence  for  the  purpose  of  ex • 

plaining  the  intention  of  a  testator ;  and  that  he  knew  of 
one  case  onl^  in  which  it  is  permitted,  that  is,  where  an 
ambiffuity  is  introduced  by  extrinsic  circumstances. 

*TIie  objection  does  not  appl^  where  evidence  is  offer-  *  1015 
ed  not  for  tne  purpose  of  contradicting  or  varying  the  effscl  Admisiibie  to 
of  a  written  instrument  of  admittea  authority,  but  where  ^^"P'®^**  *^' 
on  the  contrary  it  is  offered  in  order  to  disprove  the  leml 
existence,  or  rebut  the  operation  of  the  instrument.    To 
do  this,  is  not  to  substitute  mere  oral  testimony  for  written 
evidence,  the  weaker  for  the  stronger,  but  to  show  that  the 
written  ought  to  have  no  operation  whatsoever,  an  object 
which  must  usually  be  accomplished  by  oral  evidence. 

As  a  written  instrument  in  general  derives  its  authenti-  Fraud. 
city  fnrni  the  aid  of  external  evidence,  it  may  in  like  man- 
ner be  defeated.    Thas  a  written  instrument  may  be  im- 
peached by  extrinsic  evidence,  on  the  ground  of  fraud,  even 
in  the  case  of  a  record  (x). 

So  also  in  the  case  of  a  private  agreement  oral  evidence 
is  admissible  to  prove  a  fraudulent  omission  (y).  Where 
there  was  an  agreement  for  a  lease,  evidence  was  .admit- 
ted of  a  parol  aglreement  that  the  rent  should  be  clear  of 
all  taxes,  but  that  the  plaintiff  reduced  the  agreement  to 
writing,  without  mentioninff  that  point,  and  that  the  defen- 
dant could  not  read  {z).  In  order  to  impeach  a  will,  and 
to  show  that  it  had  been  fraudulently  submitted  to  a  testa- 
tor for  his  signature,  parol  evidence  was  admitted,  that  at 
the  time  of  signing  the  will  he  asked  whether  the  contents 

learned  judce  seems  to  have  been  of  a  different  opinion  in  the  case 
of  Ifoe  V.  JyUe*,  just  cited,  where  he  concurred  with  the  other 
judges ;  and  in  OoodtiUe  v.  lidmondi^  7  T.  R.  635.  Ld.  Kenyon  in* 
thnated  that  the  case  of  Oaies  v.  Brydon  bad  not  been  satisfactory 
to  the  profession,  and  that  he  believed  that  Ld.  Mansfield  had  aj* 
terwanis  doubted,  whether  he  had  proceeded  upon  substantial 
monds.  In  the  case  of  Bengoufrh  v.  Walker  (15  Yes.  514),  the 
Master  of  the  Rolls  said,  *' You  cannot  refer  to  extrinsic  evidence 
to  construe  a  will,  but  you  may  to  show  with  reference  to  what  a 
wili  was  made." 

(h)  4  Dow,  65,  and  infra^  10S27. 

(x)  Supray  Yol.  1. 252,  tit.  Fraud,  586 ;  and  see  tit.  Forgery,  581. 
But  sach  evidence  is  not  admissible  to  defeat  a  record,  by  showing 
a  nsure,  &c.  as  that  a  rasure  was  made  in  a  precept  since  it  was 
issued.    Dickson  v.  Fisher,  4  Burr.  2267 ;  infra,  1020. 

(y)  Lord  irnham  v.  CKUd,  Bro.  C.  C.  92.    3  Atk.  389. 

(z)  Jonts  V.  ^StoiAam,  3  Atk.  388.  JVofe,  the  agreement  was  exe- 
cutory. 


1015  PAROL  EVIDENCE.-"!. 

PART       were  the  same  with  thoee  of  a  formed  will,  and  tbat  lie  was 
nr.         answered  in  the  affirmative  (a).     So  it  may  be  shown  that 
one  will  was  substituted  for  another  {b),    So  in  general  it 


*  1016  *may  be  shown  that  fraud  and  imposition  were  practised 
To  disprore,  opon  a  party  to  an  instrument,  by  a  fraudulent  omission,  or 
l^aud.  misrepresentation  of  the  contents,  especially  if  the  party 

were  illiterate  (c). 

So  in  the  case  of  all  covenants  to  stand  seised  to  uses  a 
party  is  at  liberty  to  prove  other  considerations  than  those 
mentioned  in  the  deed  {d). 

In  the  case  of  FUmer  v.  GoU  (e),  where  the  considerar 
tions  mentioned  in  the  deed  were  10,0002.,  and  natural 
love  and  afiection,  the  lords  commissioners  of  the  great 
seal  directed  an  issue  to  try  whether  natural  love  and  ^ 
fection  formed  any  part  of  the  consideration,  the  estates 
beinff  worth  30,000/.  On  appeal  to  the  House  of  Lords  it 
was  held  that  the  commissioners  had  done  right ;  and  the 
jury  finding  that  natural  love  and  auction  formed  no  part 
of  the  consideration,  the  deed  was  afterwards  set  aside  by 
the  Lord  Chancellor. 

Although  a  party,  in  order  to  prove  fraud,  may  adduce 
extrinsic  evidence  to  show  the  inadequacy  of  the  conside- 
ration .when  compared  with  the  value  oi  the  estate,  the 
party  who  claims  under  the  deed  cannot  be  admitted  to 
show  a  consideration  in  support  of  it,  different  from  that 
which  is  expressed.  Upon  a  bill  to  s^t  aside  a  conveyance 
of  an  estate  of  inheritance  worth  40/.  a  year,  conveyed  to 
the  defendant  hj  an  infirm  old  man  of  the  age  of  72,  in 
consideration  of  an  annuity  of  20/.,  it  was  held,  that  the  de- 

*  1017  fendant  was  *not  at  liberty  to  show  blood  and  kindred  to 

haye  been  the  real  consideration  of  the  conveyance,  and  to 
prove  that  the  grantor  had  often  decliured  that  he  had  ra- 
ther that  his  kinsman  (one  of  the  defendants)  should  have 
the  estate'  for  this  annuity  than  any  other  person  for  a  va- 
luable consideration  (/). 

(a)  Doe  d.  Smatt  v.  Men^  8  T.  R.  147. 

(b)  Ibid. 

(c)  3  Atk.  389.  As  where  a  mortgagee  draws  the  mortgage  deed 
and  omits  the  covenant  for  redemption.  So  where  there  were  to 
be  two  mortgage-deeds,  an  absolute  one  and*  a  defeasance,,  it  was 
held  that  the  mortgagor  might  prove  an  agreement  to  execute  the 
latter.    Ibid. 

fd)  Per  Ld.  Kenyon,  3  T.  R.  475. 

(t)  Cited  by  Ld.  Kenyon,  in  it  v.  SScamMonden,  3  T.  R.  474.  7 
Bro.  P.  C.  70. 

(f)  C^arkaan  v.  Hanway  &  a/.  3  P.  W.  203. 
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In  cases  also  where  the  public  have  an  interest  in  the       fart 
real  nature  of  a  transaction  between  two  parties,  they  aie         tv, 
not  bound  by  the  representation  made  in  the  private  agree-  ■ 

ment,  but  may  impeach  it  pro  tanto^  as  to  any  misrepresen-  '^^  ditprorcy 
tation ;  for  tms  misrepresentation  may  properly  be  oonsi-  f^^ 
dered  as  a  species  of  fraud  upon  the  public.    Thus,  al- 
though the  private  deed  of  conveyance  of  an  estate  ex-  "^ 
pressed  twenty-eight  pounds  to  be  the  purchase-money,  it 
was  held,  that  as  between  two  contending  parishes  it  waa 
competent  to  one  of  them  {g)  to  show  that  the  real  consi- 
deration was  30/.,  in  order  to  establish  a  settlement  under 
the  statute  (A).    And,  in  general,  extrinsic  evidence  is  ad- 
missible for  the  purpose  of  avoiding  a  particular  instru- 
ment, on  the  ground  of  a  fraud  attempted  to  be  practised 
on  the  revenue,  as  by  proof  that  under  the  particular  cir- 
cumstances the  instrument  ought  to  have  been  differently 
stamped  (s); 

Parol  evidence  is  also,  in  general,  admissible,  for  the  To  avotd,  fte. 
purpose  of  diowing  that  an  instrument  is  void,  on  the  ^i'*!^^*. 
ground  of  some  illegality  committed  hj  the  parties ;  as  that 
it  is  void  for  usury,  or  because  it  is  given  to  secure  a  ga- 
ming debt,  or  founded  upon  some  illegal  consideration  (k). 
And,  in  genera),  where  a  statute  *  avoids  an  instrument  *  1018 
which  does  not  frilly  state  the  consideration  on  which  it  is 
founded,  extrinsic  evidence  is  admissible  to  show  that  the 
directions  of  the  statute  have  not  been  complied  with. 

Oral  evidence  is  also  admissible  for  the  purpose  of  cor-  to  avoid  ftc* 
recting  a  mistake  ;  a  practice  more  frequent  in  courts  of  Mistake/ 
equity  than  of  common  law  (I).  In  such  cases,  especially 
where  recourse  is  had  to  equity  for  relief,  the  extrinsic  evi- 
dence is  not  offered  to  contradict  a  valid  existing  instru- 
ment ;  but  to  show,  that  from  accident  or  negligence  the 
instrument  in  queirtion  has  never  been  constituted  the  ac- 

(g)  R,  V.  Scammonden,  3  T.  R.  474 ;  see  also  R.  y.  Laindon^  8T. 
R.  379 ;  If  infrcLy  1052.  [Qvtraeers  of  JVew  Berlin  v.  Overseen  of 
^formch,  10  Johns.  229.] 

(h)  9  Geo.  I.  c.  7.  s.  5. 

(«]  Supray  293,  and  infra,  tit.  Stamp, 

fkj  Supra,  128. 282.    So  that  it  has  heen  obtained  by  dwus. 

(I)  The  usual,  and  certainly  the  safer  course,  in  case  of  a  mis- 
take, is  to  apply  to  a  court  of  equity  for  relief  in  the  first  instance ; 
bat  a  party  is  not  obliged  to  resort  to  equity  for  relief;  and  there 
seems  to  be  no  reason  why  such  evidence  should  not  be  received 
by  way  of  defence  in  a  court  of  law. 

VOL.  m.  6 


1019  PAROL  EVUENCE.--I. 

PART       tual  depositary  of  the  intention  and  meaning  of  the  |)ar- 
IT.         tiesTl). 

Where  parties  covenanted  to  convejr  an  estate  in  trust, 


To  avoid,  &c  to  raise  30,000/.  to  pay  off  debts  and  incumbrances,  with 

Mistake.  [ fLl 

(1)  [Where  a  contract  in  writing  is  made  and  signed,  but  the 
name  of  the  party  contracted  with  is  omitted  bv  mistake,  the  omis- 
sion may  be  supplied  by  parol  evidence.  Per  Parker,  C.  J.  Brmon 
V.  QUman^  13  Mass.  Rep.  161.  Parol  proof,  however,  is  generaUy 
inadmissible,  in  a  court  of  tow,  to  show  a  mistake  in  a  written 
agreement.  FiJt2hugh  v.  iZuiiyon,  8  Johns.  375.  See  Jackson  v.  5£U, 
cited  jNW<,  10S7,  noU  (1). 

The  rules  of  evidence  are  the  same  in  a  court  of  chancery  a§ 
those  of  common  law :  It  will  not,  therefore,  receive  parol  evidence 
tending  to  prove  an  agreement  different  from  one  made  by  the  same 
parties  under  seal.  Dwighi  v.  Pomerov  St  al.  17  Mass.  Rep.  303. 
when  a  party  applies  to  a  court  of  chancery  to  enforce  specific 
performance  of  a  written  contract,  the  adverse  party  is  allowed  to 
show  by  testimony,  that  the  instrument  relied  on  does  not  contain 
the  true  agreement  of  the  parties,  or  the  whole  of  it ;  and  in  such 
case,  the  court  will  withhold  the  exercise  of  its  powers,  unless  the 
party  seeking  relief  will  do  full  justice  to  the  other  party,  accord- 
ing to  the  facts  which  are  made  to  appear  to  the  court.  Qnd.  Per 
Parker,  C.  J.  ' 

The  name  of  one  of  the  children  of  a  testator  being  omilieff  in  the 
will,  the  court  of  chancery  permitted  parol  evidence  to  be  given 
that  the  omission  was  through  mistake,  and  corrected  it.  Gter  v. 
ffindSf  4  Desauss.  85.  But  where  the  scrivener  was  offered  to 
support,  by  parol  evidence,  an  allegation  of  a  mistake  in  a  will,  and 
to  prove  that  the  testator  intended  to  dispose  of  his  property  in  a 
manner  not  apparent  on  the  face  of  the  will,  he  was  not  permitted 
to  be  heard,  nolhmaler  v.  Mytrs^  ibid.  215.  So  where  the  grantor 
in  a  deed  of  gift  gave  a  certain  sum  to  trustees  to  be  invested  in 

Sroperty  for  the  use  of  his  brother  ^  J.  P.'s  lawfully  begotten  chil- 
ren,"  the  court  refused  to  admit  parol  evidence  that  the  grantor 
intended  to  confine  the  grant  to  the  children  of  a  first  marriage, 
and  that  he  gave  instructions  to  the  scrivener  accordingly.  HolmeM 
v.  Simonsy  3  Desauss.  149.  Parol  evidence  to  prove  that  certain 
property  was  intended  to  have  been  comprehended  in  a  deed  of 
settlement,  was  rejected.  Barret  v.  Barret^  4  Desauss.  447.  So  pa- 
rol evidence  was  rejected  which  was  offered  to  extend  the  mlFan- 
ing  and  operation  of  receipts  given  to  an  administrator  by  the  heirs 
of  the  intestate  for*  their  shares  of  the  estate,  to  prove  a  mistake  \ 
as  that  their  interest  in  the  real  estate  was  intended  to  be  included. 
Harris  v.  Difdcins,  4  Desauss.  60.  So  where  a  wife  joined  her  hus- 
band in  conveying  her  real  estate  in  fee  to  a  third  person,  and  he 
conveyed  it  back  to  the  hudband,  who  afterwards  conveyed  certain 
lands  and  slaves  to  trustees  for  the  use  of  his  children,  and  then 
died  insolvent ;  it  was  held,  on  a  bill  by  the  trustees  against  the  ex- 
ecutors of  the  husband,  that  parol  evidence  was  inadmissible  to 
{»rove  a  mistake  in  drawing  the  deed  of  conveyance  of  the  wife's 
and,  and  that  it  was  intended  to  settle  the  land  in  trust  for  their 
children.  Ltoyd  v.  Ingle's  Ex'rs.  1  Desauss.  333.  Parol  evidence 
is  not  admissime  (in  order  to  vary  the  e^ct  of  the  dispositions  of  a 
will,)  to  show  that  a  scrivener,  in  drawing  it,  inserted  words  of 
which  he  did  not  know  the  meaning.    Iddings  ir  at,  v.  Jddings,  7 
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remainder  over,  parol  evidence  was  admitted  to  show  that       fart 
it  was  the  p<Micurrent  intention  of  all  the  parties  to  raise         iv. 

that  sum  in  addition  to  the  sum  of  24,0002.  with  which  the 

estate  was  incumbered  (ti).  To  avoid,  Ac 

In  cases  also  of  marriage  settlements,  where  mistakes  '^"^^^ 
have  been  committed,  and,  in  consequence,  the  deeds 
have  varied  from  the  instructions  of  the  parties,  they 
have  been  rectified  by  a  court  of  equity  (o).  The  same 
has  also  been  done  in  instances  of  mercantile  and 
*  other  contracts  (p).  Where  two  persons  intrust  a  third  *  1019 
to  draw  up  minutes  of  their  intention,  a  mistake  of  his, 
may,  it  has  been  held,  be  relieved  against  {q).  Cases  of 
this  nature  are  nearly  of  kin  to  those  of  fraud ;  it  is,  in 
point  of  conscience  and  equity,  an  actual  fraud  to  claim 
an  undue  benefit  and  advantage,  firom  a  mere  mistake,  con- 
trarv  to  the  real  intention  of  me  contracting  parties. 

Where  a  party  at  the  time  of  executing  a  deed  pointed 
out  a  mistake,  which  the  other  agreed  to  rectify,  but  after- 
wards refused  to  do  so,  parol  evidence  of  the  fact  was  held 
to  be  admissible,  on  the  ground  of  fraud  (r). 

Siiph  evidence,  ouffht  not,  for  obvious  reasons,  to  be  al- 
lowed to  prevail,  unless  it  amount  to  the  ttrongest  possibh 
proof  (s).     The  most  satisfactory  evidence  for  this  purpose 

(n)  ShMume  y.  huMguiny  1  Bro.  C.  C.  338.  The  evidence, 
however,  proved  to  be  insufficient,  and  no  more  than  30,00(M.  was 
t»rdered  to  be  raised.  The  decree  was  affirmed  in  the  House  of 
Hiords.  See  also  Baker  v.  Painey  1  Yes.  457.  Totoen  v.  Moore,  2 
Vem.  98. 

(o)  BarOow  v.  KSLvingUmy  9  Yes.  59.  Randal  v.  Randaly  2  P.  W. 
469. 

(p)  See  Htnkie  v.  Royal  Exchange  Auurance  Camp,  1  Yes.  317. 
7%oma3  V.  Prasery  3  Yes.  jun.  399.  10  Yes.  227.  And  see  1  Atk. 
545.  .Bcdbcr  V.  Paine,  1  Yes.  456.    [13  Mass.  Rep.  402.] 

^^1  Bro.  C.  C.  350. 

fr)  Per  Ld.  Talbot,  1  Bro.  C.  C.  54.  SotUh  Sea  Cdt  v.  Oliffy  cited 
2  Yes.  376.    Piieaime  v.  Oghovmey  ibid.     [See  Nelson's  Rep.  7.] 

(s)  Per  Ld.  Hardwicke  in  HeMe  v,  the  Rawal  Exchange  Aetur-  * 
aiice  Co.  1  Yes.  318.    In  that  case,  upon  a  bill  to  rectify  a  mistake 

Herg.  k.  Rawle,  111.  See  ChriMt  v.  Bijfemhaehy  1  Serg.  k.  Rawle, 
464.  CweiM  V.  iSteoeiwon,  5  ib.  421.  J2om  v.  Abrvel^  1  Wash.  14. 
Maniague  l(c  ol,  v.  Smithy  13  Mass.  Rep.  396. 

Assuming  that  a  mistake  in  drawing  articles  of  agreement  may 
be  proved  by  parol,  yet  in  an  action  of  covenant  on  written  articles, 
the  plaintiff  cannot  prove  by  parol  evidence  an  agreement  different 
from  that  on  which  ne  has  declared.  BamdoUar  v.  SYde,  1  Serg. 
&  Rawle,  160. 

A  mistake  in  one  writing  referring  to  another  may  be  corrected  in 
a  court  of  equity,  by  the  writing  referred  to.  Jirgenbright  v.  Camp- 
keUSfux.  3  lien.  &  Man.  144.    See  also  Vance  v.  Walker ,  ibid.  2^.] 


1019  Parol  evidence.—!. 

PikRT       consists  of  the  written  materials  and  instructions  which 
IV.         were  intended  by  the  parties  to  be  the  basis  and  ground 
_—...-.  plan  for  the  construction  of  the  intended  instrument  (O* 

*  1020  Where  a  mistake  was  alleged  to  have  been  made  in  *  a 
To  aToid,  Ac  settlement  by  an  attorney's  clerk,  the  Court  would  not 
Blittake.  allow  it  to  be  corrected  by  the  mere  testimony  of  the  attor- 
ney himself,  who  bad  received  oral  instructions  for  the 
preparation  of  the  deeds,  nothing  appearing  in  the  hand- 
writing of  the  parties  to  shotv  that  a  mistake  had  been  com- 
mitted (v). 

In  general,  where  a  written  document  is  given  in  evi- 
dence as  containing  an  admission  by  the  adversary,  parol 
evidence  is  admissible  to  explain  it,  or  to  show  that  it  ori- 
ginated in  mistake  (x). 

The  principle  on  which  evidence  is  received  to  explain 
mistakes  in  noatters  of  contract  between  private  persons, 
"  does  not  extend  fo  the  admission  of  evidence  to  show  that 
a  mistake  or  alteration  has  been  made  in  records;  those 
memorials  having  been  made  and  kept  under  the  imme- 
diate authority  of  the  law,  and  by  officers  in  whom  confi- 
dence is  for  tnat  purpose  reposed,  it  is  to  be  conclbded 
(hat  they  have  been  correctly  made,  and  faithfully  pre- 
served (y). 
To  discharge,        It  is  obvious  that  the  general  exclusive  principle  is  also 

in  a  policy  of  insurance,  the  principal  evidence  consisting  in  the  de« 
position  of  an  affcnt  of  the  Company,  who  had  transacted  business 
for  them,  the  dourt  held  that  it  was  not  sufficiently  certain  to  be 
relied  on.  Ld.  Hardwicke,  C.  J.  in  that  case,  observed,  that  the 
Court  of  Chancery  had  jurisdiction  to  relieve  against  plain  mistakes 
in  contracts  in  writing,  as  well  as  against  fraud,  so  that  if  reduced 
into  writing,  contrary  to  the  intention  of  the  parties,  that,  on  proper 
proof,  would  be  rectified.  Ld.  Eldon,  C.  in  a  subsequent  case,  ob- 
•  served  on  the  looseness  of  this  expression,  as  it  left  it  to  'every 
judge  to  say  "  whether  the  proof  was  that /proper /iro^  which  Aight 
to  satisfy  hirtf.** 

(t)  See  Baker  v.  Paine,  1  Yes.  457. 

(ti)  Hardwood  v.  WaUu^  cited  2  Ves.  196.  Hence  it  seems  that 
the  Court,  in  such  eases,  will  not  rely  on  mere  parol  evidence  alone. 
And  see  the  dichtm  of  Sir  Thomas  Clark  to  that  efiect.  1  Dickens, 
895.    And  see  Shergold  v.  Boone,  13  Ves.  973.  376. 

(x)  Moisten  v.  Juinpson,  4  Esp.  C.  169 ;  and  see  1  T.  ft.  183. 

(y)  Reed  v.  Jackson,  1  East,  355.  In  HaU  \,  WiggeU,  3  Vem. 
547,  an  entrv  in  the  steward's  book,  and  parol  proof  bv  the  fore- 
man of  the  Jury  of  copyholders,  was  admitted  to  show  that  a  feme 
covert  had  surrendered  the  whole  of  her  copyhold  estate,  although 
the  surrender  on  the  roll,  and  admission,  were  but  of  a  moiety.  And 
see  Towers  v.  Moore,  3  Vem.  98.  Amendments  in  records  are,  in 
numerous  instances,  made  by  the  Courts  themselves  on  proper  ap- 
plication. 
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inapplicable  in  all  cases  where  the  party  admits  that  the       fart 
de^  or  other  instrument  did  once  legally  exist  as  such,  but         iv, 
ofiers  extrinsic  proof  to  show  that  it  has  been  discharged  ■■ 

by  some  subsequent  instrument  *or  agreement  (y),  or  by  »  1021 
the  receiving  payment  or  satisfaction  (z). 
II.  In  the  next  place,  extrinsic  parol  evidence  is  admis-  J**  pv«  ««»c» 

•11  11  *•        /«•       ^  •  •      ,  ^1  to  a  written 

Able  generally  to  gtve  effect  to  a  written  mstrument,  by  es'  instrumenu 
iablisking  its  authenticity,  applying  it  to  its  proper  subject* 
matter,  and  also  as  ancillary  to  the  latter  object,  for  the 
purpose,  in  some  instances,  of  explaining  expressions  used 
in  a  peculiar  sense,  and  of  annexing  customary  incidents, 
and  also  in  other  instances,  for  the  purpose  of  removing 
presumptions  arising  from  extrinsic  facts  which  would  other- 
wise obstruct  such  application. 

Whenever  an  instrument  is  not  proved  by  mere  produc-  To  etubi)sh|. 
tion,  it  must  necessarily  derive  its  credit  and  authenticity  ^^' 
from  extrinsic  evidence  (a). 

In  tke  next  place,  it  is  always  necessarily  a  matter  ef  ^o  »pply* 
extrinsic  evidence  to  apply  the  terms  of  an  instrument  to  a 
particular  subject-matter,  the  existence  of  which  is  also 
matter  of  proof.  A  difficulty  in  this  case  occurs,  where, 
although  the  terms  of  the  instrument  be  sufficiently  defi- 
nite and  distinct,  the  objects  to  which  it  is  to  be  applied 
are  not  equally  so,  and  where  it  is  dou^^tfiil  whether  the 
*  description  applies  at  all  to  the  particular  object  pointed 
out  by  the  evidence,  or  whether  it  be  not  equally  applica- 
ble to  several  distinct  objects.  ^ 

The  general  rule  has  already  been  adverted  to,  that  a  ^*?."y,j 
latent  andnguUy  (that  is,  an  ambiguity  arising  from  extrinsic  "'"  **"  ^' 
evidence)  may  be  removed  by  extrinsic  evidence.     The 
illustration  most  usually  given  of  the  operation  of  this  rule 
is  that  of  a  description  in  a  will  of  a  devisee,  or  of  an  es- 
tate, where  it  turns  out  that  there  are  two  pj^rsons,  or  two 
estates,  of  the  same  name  and  description.     Where  the 
testatrix  devised  an  estate  *  to  her  cousin  John  Cluer,  and  *  1022 
there  were  two  persons,  father  and  son,  of  that  name,  evi- 
dence was  admitted  to  show  that  John  Cluer,  the  son,  was 
meant  (&). 

So  in  Lord  Cheney*^  case  (c),  it  was  held,  that  if  a  testa- 

(y)  SuprOy  tit.  Dttdy  479,  Assumpsit ;  if  supra,  1002,  note  (s). 

(z)  Supra,  Accord  &  SaHsfacHon. 

(a)  Supra,  Vol.  I.  327. 

(h)  Jones  V.  Mwsdm,  1  Bl.  Rep.  60.  Yet  if  there  be  father  and 
son  of  the  same  name,  it  is  usually  to  be  presumed  that  the  father 
is  meant  by  the  name  used  simply,  and  without  the  addition  of  the 
younger. 

(e)  Lord  Cheney's  case  5  Co.  68.  b.  See  also  Careless  v.  Careless; 
1  Meriyale^  354» 
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FABT       tor,  having  two  sons  of  the  same  name  of  baptism,  and 
IV.         supposing  the  elder,  who  had  long  been  absent,  to  be  dead, 
devise  his  land  to  his  son  generally,  the  younger  son  may 


Latent  be  permitted  to  prove  the  mtent  of  the  rather  to  devise  to 

ambigoitj.       him,  and  to  show  that,  at  the  time  of  the  devise,  he  thought 

that  the  other  son  was  dead,  or  that  at  the  time  of  makmg 

his  will  he  named  his  son  John  the  younger^  and  the  writer 

left  out  the  addition. 

According  to  Lord  Coke,  no  inconvenience  can  result 
if  an  averment  be  taken  in  such  case,  for  he  who  sees 
the  will  by  which  the  land  is  devised  cannot  be  deceived 
by  any  secret  averment ;  when  he  sees  the  devise  to  the 
testator's  son  generally,  he  ought,  at  his  peril,  to  inquire 
which  son  the  testator  intended^  which  may  easily  be  known 
by  him  who  wrote  the  will,  and  by  others  who  were  privy 
to  the  intent ;  and  if  no  direct  proof  can  be  made  of  his 
intent,  then  the  devise  is  void  for  uncertainty  (d). 

So  if  a  person  grant  his  manor  of  S.  generally,;  and  it 
appear  that  he  has  two  manors  of  S.  (south  S.  and  north 
iS.),  parol  evidence  is  admissible  to .  show  which  was  in- 
tended (e). 

Where  the  testator  gave  lOOZ.  to  the  four  children  of 
Mrs.  Bamfield,  and  it  appeared  that  she  had  four  children  by 
Mr.  Bamfield,  her  latter  husband,  and  two  children  by  Mr. 
*  1023  P.  her  first  husband,  a  declaration  by  *the  testator  that  he 
had  provided  for  the  four  children  of  Mrs.  B.,  but  would 
give  nothing  to  P.'s  children,  was  admitted  in  evidence  to 
show  who  were  meant  by  the  description  of  the  four  chil- 
dren in  the  will  (/). 

So  if  a  man,  having  two  manors  of  the  same  name,  levy 
a  fine  of  one,  without  distinguishing  which,  parol  evidence 
is  admissible  to  show  which  was  meant  (g). 

Parol  evidence  is  admissible  for  the  purpose  of  raising 
such  an  ambiguity  (A).  And  in  the  case  of  a  will,  &.c.  the 
declarations  made  by  the  testator  at  the  time  of  making  the 
will  are  admissible  in  order  to  explain  an  ambiguity  of  this 
nature  (t). 

(d)  5  Co.  68.  (e)  Bac.  El.  Rule  23. 

(f)  Hampshire  v.  Pdrct,  2  Yes.  216 ;  and  note,  that  in  the  same 
will,  the  testator  having  subsequently  given  3002.  to  the  children  of 
Mrs.  B.  Sir  John  Strange,  the  Master  of  the  Rolls,  held  that  the 
declaration  was  inadmissible  as  to  the  dOOl.  being  contradictory  of 
the  will. 

(g)  Partridgt  v.  Strange,  Plowd.  85.  b.    Meres  v.  ^nseU,  3  Wil< 
.  son,  376. 

{h)  6T.  R.  671;  1  Bro.  C.  C.85.  342.  350. 

fi)  J%(mas  V.  Tkomas,  6  T.  R.  671. 
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Where  the  testator  devised. to  his  grand-daughter,  Mary      tabt 
Thomas  ofUeeUaydj  and  it  appeared  that  he  had  a  grand-        iv. 
dauighter  of  the  name  of  EUenor  Evaru,  at  Ueddoydy  and  _— ._ 
a  great   jo^rand-daughter  Mary  Tkatnas^  who  lived  else-  Latent 
WMre,  evidence  on  the  part  of  EUenor  Evans  was  admitted  •™*>«6«>*y- 
to  prove,  that  when  the  will  was  read  over  to  the  testator 
he  said  ihni  there  was  a  mistake  in  the  name  of  the  woman 
to  whom  he  intended  to  give  the  house  {k\  but  that  there 
was  no  occasion  to  alter  it,  as  the  place  of  abode  and  the 
parish  would  be  sufficient.    But  in  the  same  cast  it  was 
held  that  evidence  was  properly  rejected  of  declarations 
fdade  by  the  testator  at  other  times  previous  to  the  making 
*  of  his  will,  of  his  great  regard  lot  the  defendant  Mary  *  1024 
Tkomoi^  and  of  his  intention  to  give  the  house  to  her. 

As  an  ambiffuity  arisins  from  too  great  generality  of  de- 
scription may  be  removed  bv  oral  evidence,  which  restrains 
and  confines,  and  applies  that  description  to  a  single  ob- 
ject, although  on  the  mere  comparison  of  the  terms  with 
several  objects,  they  may  be  equally  applicable  to  more 
than  one ;  so  it  is  a  rule  that  a  redundant  and  superfluous 
description,  which  is  inapplicable  to  an  object  well  ascer^ 
tamed  by  previous  or  subsequent  description,  will  not  pre- 
vent such  application.  Thus,  where  pro|)erty  was  given 
to  A.  and  B.  Witimate  children  of  C.  JD.  it  was  held  that 
A.  and  B.  the  illegitimate  children  of  C  D.  were  entitled 
to  take  (t).  So  if  a  grant  be  made  to  WiUiamy  bishop  of  Nor- 
wich, the  name  of  the  bishop  hemg  Richard^  the  grant  will 
be  good,  the  intention  being  sufficiently  clear  and  appa- 
rent (m).  So  if  a  devise  be  made  to  John,  the  son  of  J.  S. 
and  /.  S,  has  but  one  son  whose  name  is  James  (n). 

Upon  the  same  principles,  if  the  description  in  the  in- 
strument apply  partially  to  each  of  two  persons,  but  to 

(k)  Ibid,  bv  Lawrence,  J.  at  the  trial;  the  admisrion  of  the  evi- 
dence was  afterwards  approved  of  by  the  Court  of  K.  B.  And  see 
8  Yin.  Ab.  3i2L  pL  29;  2  Yes.  216. 

(I)  Standen  ▼.  Standen^  2  Yes.  Jr.  589 ;  see  2  Pothier,  by  Sir  D. 
Evans,  210.  Where  a  woman  made  a  will,  in  fkvour  of  a  person  . 
whom  she  described  to  be  her  husband,  and  it  appeared  that  he  had 
another  wife,  Arden,  Master  of  the  Rolls,  held  that  the  disposition 
was  void,  but  this  was  founded  not  on  any  defect  in  the  description, 
hut  on  the  principle,  that  where  a  legacy  is  given  to  a  person  in 
efaaracter,  which  he  has  falsely  assumed,  and  which  alone  can  be 
supposed  to  be  the  motive  of  the  bounty,  the  law  wiU  not  permit 
\nm  to  avail  himself  of  it. 

{^)  Co.  Litt.  and  Evanses  Pothier.  Yol.  II.  209. 

(n)  DowstU  y.  Sweety  Amb.  175.  Bradwin  v.  Harpur^  Amb.  374. 
See  also  Parsons  v.  Parsons,  1  Yes.  Jr.  166.  Fmnsrtau  v.  Paint%% 
1  Bro.  C.  C.  472. 
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PART       neither  of  them  entirely,  so  that  a  doubt  arises  which  was 
IV.         intended,  oral  evidence  is  admissible  to  *  remove -it.     For 

as  an  erroneous  and  superfluous  description  will  not  pre- 

*1025  vent  the  application  of  the  description  which  in  part  iscer* 
tatent  ambi-  tain,  and  as  a  description  equally  applicable  to  two  ob- 
*^""^'  jects  may  be  ascertained  and  fixed  by  external  evidence, 

it  seems  to  follow,  that  where  the  description,  although  re- 
dundant, and  partially  erroneous,  is  still  limited  to  two  or 
more  objects,  to  whom  it  is  equally  applicable,  then  the 
generality  may  be  further  limited  by  means  of  extrinsic 
evidence  (o).  And  it  is  a  general  rule  that  difficulties 
arising  in  the  application  of  the  terms  of  a  will  from  im- 
perfection in  the  terms  of  description,  either  of  the  party 
to  whom  the  estate  is  given,  or  of  the  estate,  may  be  re- 
moved by  the  aid  of  extrinsic  evidence,  even  although  no 
part  of  the  description  be  perfectly  correct.  One  of  the 
strongest  instances  to  this  effect  is  the  case  of  Beaumont  v. 
Fell  (p).  A  will  was  made  in  favour  of  Catherine  EarHey^ 
and  evidence  was  allowed  to  show  that  Gertrude  YardUy 
was  the  person  meant ;  no  such  person  as  Catharine  Eard- 
ley  appearing  to  claim  the  legacy.  Evidence  was  admit- 
ted to  prove  that  the  testator^s  voice  when*  he  made  his  will 
was  very  low,  and  scarcelv  intelligible  ;  that  the  testator 
tisually  called  Gertrude  Yardley  by  the  name  of  Gatty, 
which  the  scrivener  who  made  the  will  might  easily  mis- 
take for  Katy  ;  and  that  the  testator  referred  the  scrivener 
to  his  wife  for  the  name  of  the  legatee,  and  she  afterwards 
declared  that  Gertrude  Yardley  was  the  person  intended. 
Where  the  testator  gave  a  legacy  to  John  ^nd  Benedict, 
sons  of  John  Sweet,  and  John  Sweet  the  father  had  two 
sons  only,  viz.  James  and  Benedict,  evidence  was  admitted 
*  1026  to  prove  that  the  testator  used  to  address  *  James  Sweet 
by  tfie  name  of  "  Jackey''  (a).  Where  a  legacy  was  ffiven 
in  moieties,  one  to  Ann,  tne  daughter  of  Marv  Bradwin, 
the  other  to  the  children  of  Mary  Bradwin,  another  daugh- 
ter of  the  first-named  Mary  Bradwin,  and  it  appeared  that 
when  the  will  was  made  Ann  Bradwin  was  dead,  having 
left  two  children,  but  that  Mary  Bradwin  the  daughter  was 
living,  and  single,  the  Master  of  the  Rolls  held  that  evi- 
dence was  admissible  to  explain  the  legacy  (r). 

(o)  See  the  case  of  Thomas  y.  Thoma»j  6  T.  R.  671,  above  cited. 

(p)  2  P.  Wins.  141.    See  also  Ld.  Tburlow's  dictum  ia  Ma^fiaafik 
V.  Brooks,  TBro.  C.  C.  85.    And  see  Broum  v.  Langley,  2  Bam.  18. 

(q)  Dowset  v.  Sweet,  Ambl.  175 ;  and  see  1  Bro.  C.  31.  85.    ^See 
also  Masters  v.  Af asters,  1  P.  W.  421. 

(r)  Bradufin  v.  Harpur,  Ambl.  374. 
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• 

In  general,  where  there  is  any  doubt  as  to  the  extent  of      vabt 
the  sabject  devised  by  will,  ot  demised  or  sold,  it  is  mat-         it. 
ter  of  extrinsic  evidence  to  show  what  is  included  under  , 

the  description  as  parcel  of  it  (s)  (1).    The  question  being,  Latsotambi- 
wfaether  a  description  in  a  lease  (inter  alia)  of  a  piece  of  ^^J^^j^^^  ^j^^. 
ground,  late  in  the  occupation  of  A.  (the  piece  of  ground  ther  parcel  oc 
being  a  ;|^ard,  then    in  the  occupation  of  AA  *a  cellar  "^ 
and  certain  wine  vaults  under  it,  passed,  eviaence  was 
admitted  to  prove,  that  at  the  time  of  the  lease  the  cellar 
and  vaults  were  liot  in  the  occupation  of  A.  but  were  un- 
der lease  to  B.  another  tenant  of  the  lessor,  and  that  the 

(s)  Doe  y.  Buri^  1  T.  R.  701.  Buller,  J.  said,  whether  parcel  or 
not  of  the  thing  demised,  is  always  matter  ot  evidence.  See  Kuxn* 
lake  V.  WliiU^  2  Starkie's  O.  506,  where  it  was  held,  that  the  demise 
of  a  messuage,  with  all  rooms  and  chambers  thereto  belonging  and 
appertainiDg,  included' all  that  was  occupied  together  as  the  entire 
messuage  at  one  and  the  same  time,  and  that  the  demise  did  not 
include  a  room*  which  had  once  formed  part  of  the  messuage,  but 
which  had  been  separated  from  it  for  many  years  anterior  to  the 
demise.  See  also  ieaumont  y.  FiM,  1  B.  &  A.  347.  SM^ert  v. 
Jteid,  16  Yes.  481. 

(1)  fin  trover  A>r  the  sails  of  a  vessel,  brought  by  the  owner  of 
the  vessel  against  the  vendee  of  an  officer  who  was  directed  by  the 
precept  to  seli  her  ^  together  with  her  tackle,  apparel  and  rami- 
ture,  or  so  much  thereof  as  might  be  necessary,  the  same  being  in 
his  custody  and  possession,''  and  who  returned  that  he  sold  the  ves- 
sel, ^  her  tackle,  apparel,  &c."  to  A.  for  a  certain  sum ;  it  was  held 
that  it  might  be  shown  that  the  sails  were  in  A.'s  possession,  at 
the  time  of  the  inventory  and  sale,  and  were  expressly  excepted 
at  the  time  of  sale,  and  not  sold.  Dolan  v.  Briggs,  4  Bmney,  496. 
But  parol  evidence  is  not  admissible  to  prove  that  part  of  the 
premises,  included  in  a  deed,  was  not  intended  to  be  so  included. 
Jadsan  v.  Cmy,  12  Johns.  4SS7.  8.  P.  Barret  v.  Barret^  4  Desauss. 
447.  Lt99ee  of  Snyder  v.  Snyder^  6  Binney,  483 :  (Unless  in  case  of 
fraud.  See  3  Dallas,  173.  1  Yeates,  140.  4  ib.  381.  1  Binney^ 
616.)  Nor  to  show  that  a  deed,  stating  a  course  for  96  chains,  waa 
intended  to  express  39.  Jackson  v.  Bowen,  J  Caines'  Bep.  358. 
(See  cases  collected  by  the  reporter,  in  his  note  to  that  case,  3d 
edition.)  Nor  to  explain  what  land  was  intended  to  be  conveyed 
by  a  deed,  which  describes  the  land  by  courses  and  distances.  Ha- 
unUon  V.  Catoooi^  3  Har.  &  M'Hen.  4$7. 

Where  the  courses,  distances  and  lines  are  found  to  correspond 
with  the  deed,  parol  evidence  is  not  admissible  to  show  that  any 
other  was  intended.  Milling  y,  CrankJUld^  1  M'Cord,  361.  But 
where  there  was  a  plain  mistake  in  a  deed,  such  evidence  was  ad-  - 
mitted  to  oaplain  the  situation  of  the  land,  though  contrary  to  the 
deacriptio#in  the  deed.  White  v.  Ea^r^  1  Bay,  347.  MiddlHon 
V.  Perry,  3  Bay,  539.  See  also  Francu  v.  Haderig,  1  Marsh.  96. 
Marduil  Sf  ux.  v.  Curriej  4  Cranch,  173.  Baker  v.  Seekrigkty  1  Hen. 
^  Mun.  177.  Dinkle  v.  MarshaU,  3  Binney,  587.  PaUon  tfaLr. 
Geldthormurh^  0  Serg.  &  Rawie,  47.  Eiehardaon  v.  Le$He  ^/Stew- 
orr,  3ib.8£] 
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FAET       defendant  never  claimed  tl\em  until  the  expiration  of  B.'a 
iv.         lease.     But  where  a  subject-matter  exists,  which  satisfies 
the  terms  of  the  will,  and  to  which  they  are  perfectly  ap- 


Latent  arabi-  pHcable,  there  is  no  latent  ambiguity  ;  and  no  evidence 
To  prove  whe-  ^^^  ^  Itdmitted  for  the  purpose  of  applying  the  terms  to 
ther  parcel  or  a  *difierf  nt  object  {t).  In  the  case  of  Doe  d.  Sir  Jl.  Chi-- 
"^**  «  in^7  ^^^^^^^  ^'  Oxenaen{u)y  the  question  was,  whether  parol  evi- 
dence  could  be  admitted  to  show  that  the  testator,  by  a 
devise  of  his  estcUe  at  Ashton^  intended  to  devise  all  his  ma* 
temal  estate,  consisting  of  two  manors  in  the  parish  of 
Ashton,  and  one  in  the  adjoining  parish,  the  court,  after 
hearing  two  arguments,  decided  against  the  evidence.  Sir 
J.  Mansfield,  C.  J.  in  giving  judgment,  referred  to  the  ca- 
ses of  Beamoni  v.  FeU(x)f  ana  Dovoiet  v.  Stoeet  (y),  and  dis- 
tinguished the  present  case,  on  the  ground  that  in  those 
the  will  w&uld  have  had  no  operation  unless  the  evidence  had 
been  received ;  whereas  in  the  present  the  will  would  have 
BH. effective  operation  to  pass  all  the  estate  within  the  parish  of 
Ashton^  without  the  evidence  proposed ;  that  in  the  other 

(t)  See  Lord  WidooU  v.  Lord  Chdnwnddeu,  7  T.  R.  138,  and  th6 
observations  of  Sir  1).  Evans,  2  Evans's  Pothier,  910. 

(u)  3  Taunt  147. 

(x)  2  P.  Wms.  140,  and  also  to  the  case  of  Whithread  v.  May^  2 
1^8.  6l  Pull.  533,  where  the  question  was  as  to  the  efifect  of  a  codi- 
cil, by  which  the  testator  revoked  a  former  general  devise  of  all  his 
estates,  so  far  as  it  related  lo  his  estate  at  I^eshill  in  the  county  of 
Wilts,  and  Htamt  and  Buckband,  in  the  county  of  Kent.  The  tes- 
tator had  lands  in  Htamty  and  several  other  parishes,  all  of  which 
he  had  purchased  by  one  contract  from  one  person  ;  evidence  was 
offered  to  show  that  the  testator  meant  to  revoke  the  devise,  not 
only  as  to  the  lands  in  the  parish  of  /feame,  but  also  as  to  all  the 
lands  in  other  parishes  purchased  at  the  same  time  ;  the  evidence 
was  received  at  the  trial,  subject  to  the  opinion  of  the  Court  of  C. 

B.  which  was  equally  decided  upon  the  question.  A  testator  hav- 
inff  copyhold  estates  in  North  C.  and  Sooth  C.  devises  to  his  wife 
allhis  wines,  &c.  in  addition  to  the  settlement  made  her  on  his 
copyhold  estate  ;  to  his  neice  JIf.  the  rents  and  profits  of  his  new 
enclosed  fireehold  cow-pasture  close  in  North  C.  during  the  life  of 
his  wifb,  and  after  the  decease  of  his  wife  to  two  nephews,  his 
furniture,  &c.  and  all  his  copyhold  estates  in  North  C.  and  South 

C.  It  was  held,  that  as  there  was  no  ambiguity  on  the  face  of  the 
will,  or  in  the  application  of  it,  the  testator  having  copyhold  estates 
in  North  C.  and  South  C.  which  answered  the  description,  it  was 
held  that  extrinsic  evidence  was  not  admissible  to  show  tiiat  the 
description  in  the  settlement  included  a  freehold  clo8e,0hich  was 
mistakenly  enumerated  there  as  copyhold^  in  order  to  show  that  by 
-all  his  copyhold  estates  in  North  C.  and  South  C.  this  freehold 
passed,  although  the  settlement  was  referred  to  in  the  will;  and 
that  other  documents  not  referred  to  were  inadmisable  for  that 
purpose.    Doe  d.  Broum  v.  Broum^  11  East,  441. 

(y)  Axah.  )75.    Supra,  1025.  * 
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caaea  the  evidence  was  admitted  to  explaio  that  which  othj-       part 
erwise  would  have  had  no  operation,  and  that  it  was  safer         iv. 
not  to  go  beyond  that  Une.     The  same  question  was  after — • — ——.^ 
wards  brought  before  the  House  of  Lords  (z),  where  judg-  La««nt  ambi- 
ment  was  ffiven  corresponding  with  that  of  the  Court  of  To^pro^e  whe- 

Common  Pleas  (1).  thor  parcel  or 

not. 

(z)  Doe  d.  Oxenden  v.  Si^  A.  Ckichester,  4  Dow.  65,  in  an  action 
brought  by  the  devisee  against  the  heir  at  law.  The  question  on 
the  admissibility  of  the  evidence  having  been  referred  to  the  jud- 
ges, Sir  V.  Gibbs,  C.  J.  of  C.  B.  delivered  their  unanimous  opinion, 
that  the  evidence  ought  not  to  be  admitted.  In  delivering  that 
opinion,  he  observed,  "  The  courts  of  law  have  been  jealous  of  ex- 
trinsic evidence  to  explain  the  intention  of  a  testator ;  and  I  know 
only  of  one  case  in  which  it  is  permitted,  that  is,  where  an  ambi- 
guity is  introduced  by  extrinsic  circumstances.  There,  from  the 
neceflflity  of  the  case,  extrinsic  evidence  is  admitted  to  explain  the 
ambiguity.  For  example,  where  a  testator  devises  his  estate  of 
Blackacre,aBd  has  two  estates  called  BIackacre,evidence  must  be  ad- 
nutted  to  show  which  of  the  Blackacresis  meant ;  so  if  one  devises 
to  his  son  John  Thomas,  and  he  has  two  sons  of  that  name.  So  if 
t>ne  devises  to  his  nephew  William  Smith,  and  has  no  nephew  ttn- 
swering  the  description  in  all  respects,  evidence  must  be  admitted 
to  show  which  nephew  the  testator  meant,  by  a  description  not 
strictly  applying  to  any  nephew.  The  ambiguity  there  arises  from 
an  extrinsic  fact  or  circumstance  ;  and  the  admission  of  evidence 
to  explain  the  ambiguity  is  necessary  to  give  effect  to  the  will ;  and 
it  is  only  in  such  a  case  that  extrinsic  evidence  can  be  received.  It 
is  of  great  importance  that  the  admission  of  extrinsic  evidence 
should  be  avoided,  where  it  can  be  done,  that  a  purchaser  or  heir 
at  law  may  be  able  to  judge  from  the  instrument  itself  what  lands 
are  or  are  not  to  be  affected  by  it.  Here  the  devise  is  of  all  the 
devisor's  estate  at  Ashton,  for  (here  is  no  difference  between  the 
words  *^  Estate  of  Ashton"  and  <*  Estate  at  Aehton,"  and  he  has  an 
estate  at  Ashton  which  satisfies  the  description. 

(I)  [A.  by  a  written  contract,  agreed  to  receive  of  B.  sixty  shares 
of  the  Hudson  Bank,  on  which  ten  dollars  per  share  had  been  paid, 
and  to  deliver  B.  his  note  for  667  dollars,  and  pay  him  the  balance  in 
cash ;  and  also  to  pay  five  per  cent,  advance :  Here  is  a  latent  am- 
biguity, and  the  nominal  value  of  each  share  being  fifly  dollars,  jpa-* 
rd  evidence  was  held  to  be  admissible  to  show  whether  the  nve 
per  cent,  advance  was  to  be  paid  on  the  sum  paid  in  on  each  share 
only,  or  on  the  nominal  amount.  CoU  v.  Wtnddl^  8  Johns.  116.  A 
patent  was  granted  to  David  H.  without  any  other  words  of  de- 
scription ;  parol  evidence  was  admitted  to  show  that  Daniel  H.  and 
not  David  H.  was  the  patentee  intended.  Jacka<tn  v.  Stanley,  10 
Johns.  123.  Qucart ;  and  see  Jackson  v.  Harif  12  Johns.  77.  Lucy 
Y.  fumfrey,  Addison^s  Rep.  380. 

In  PeuDsylvania,  parol  evidence  was  held  admissible  to  prove 
that  a  legacy,  given  to  Samuel  P.,  was  intended  for  fViUiam  P., 
though  there  were  persons  of  both  names.  Potoell  v.  Biddle,  2 
Dalits,  70.  If  there  be  a  devise  of  a  lot  ''  on  Third  Street,  in  the 
4»ccupation  of  J.  P.,"  and  the  lot  lies  on  Fourth  Street,  and  was  in 
the  occupation  of  J.  P.,  this  is  a  latent  ambiguity,  and  may  be  ex- 
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PART  *  Id  the  next  place,  extrinsic  ei^dence  is  admissible  for 

lY.         the  purpose  of  construing  ancient  charters,  explaining  the 


To  •xplain  f.     plained  by  parol  evideiice.    Attends  Ltaee  v,  Lvotu^  Circuit  Court, 

charter,  &c.     Jan.  1811,  Whrnton's  Diyest,  258. 

In  case  of  a  devise  or ''the  farm  which  1  now  occupy,"  parol 
evidence  was  held  not  to  be  admissible  to  show  that  tjie  testator 
intended  to  devise  the  whole  of  his  real  estate  at  W.  including  a 
fiurm  of  ninety  aerer  in  the  tenure  of  A.  under  a  lease,  and  tbat  he 
gave  instractions  for  that  purpose  to  the  scrivener  who  drew  the 
will.  Jackson  v.  SUlj  11  Johns.  201.  Where  the  grantor  in  a  deed 
described  the  premises  as  the  farm  on  which  he  then  dwelt,  this 
was  held  to  be  a  latent  ambiguity,  which  might  be  explained  by 
evidence  aitundt,  DooUUle  8(  ux»  v.  Blakesley,  4  Day,  265.  See 
JinUy  p.  1013,  note  (1).  Parol  evidence  was  held  admissible  to  show 
what  was  meant  by  a  devise  of  "  a  tract  of  land  called  the  Beaver 
Dam.*'  Hatch  v.  Hatch,  2  Hayw.  32.  Where  the  word  convey  was 
used  in*a  devise,  it  was  tield  that  parol  proof  was  not  admissible  to 
show  that  the  testator  intended  to  give  only  a  life  estate,  it  being, 
if  any  ambiguity  at  all,  one  apparent  on  the  face  of  the  instrument, 
which  it  is  the  exclusive  province  of  the  court  to  interpret.  Denn 
V.  ComeU,  3  Johns.  Cas.  174.  See  also.JIfDermof  y.JJ.  States  In-^ 
surance  Co,  3  Serg.  §i>  Rawle,  607.  Duncan  v.  Duncan,  2  Yeates, 
302.  SlM  V.  Barnes,  1  Car.  Law  Repos.  491.  Duprec  v.  APDonald, 
4  Desauss.  209.  Where  a  charter-party  stipulated  that  the  freight- 
ers should  pay  a  certain  Sum  per  pound,  &c. ''  British  weight,"  it 
was  held  that  as  the  word  weight  had  two  meanings,  gross  and 
neat,  this  was  such  a  latent  ambiguity  as  to  warrant  the  introduc- 
tion of  parol  testimony.  Goddardv,  Bulow,  I  Nott  &  M*Cord,  45. 
And  where  the  words  of  a  will  are  susceptible  of  reference  to  two 
objects,  viz.  a  freehold  in  the  lands,  or  rents  which  had  previously 
accrued,  parol  evidence  may  be  admitted  to  show  to  which  they 
apply,  ilsworth  v.  Buckmeyer,  1  Vott  &  M'Cord,  431.  The  iden- 
tical monument  or  boundary  referred  to  in  a  deed  is  always  a 
subject  of  parol  evidence  :  There  may  be  two  trees  of  a  similar 
iraecies  and  with  similar  'marks  ;  two  similar  stakes  not  far  distant 
m>m  each  other,  or  two  rivers  of  the  same  name ;  and  which  was 
intended  by  the  deed  is  to  be  settled  by  parol  evidence,  on  the  ground 
that  it  is  a  latent  ambiguity.  Per  Woodbury,  J«  Proprietors  of 
Claremont  v.  Carlton,  2  N.  Hamp.  Rep.  373. 

In  Peish  v.  Dickson^  1  Mason's  Rep.  11,  Story,  J.  says  he  had 
found  himself  unsuccessful  in  every  attempt  which  he  had  made  to 
reconcile  all  the  decisions  upon  the  subject  of  latent  and  patent  am- 
biguities. ^  The  difficulty**  he  remarks,  "  lies  not  in  the  rule  itself, 
(than  which  nothing  ean  be  clearer)  but  in  applying  it  to  particular 
cases,  where  the  shades  of  distinction  are  very  nice.  There  seems 
indeed  to  be  an  intermediate  class -of  cases,  partaking  of  the  nature 
both  of  patent  and  latent  ambiguities ;  and  that  is,  where  the  words 
are  all  sensible  and  have  a  settled  meaning,  but  at  the  same  time 
consistently  admit  of  two  interpretations,  according  to  the  subject 
matter  in  the  contemplation  of  the  parties.  In  such  a  case,  1  should 
think  parol  evidence  might  be  admitted  to  show  the  circumstances 
under  which  the  contracn  was  made,  and  the  subject  matter  to 
which  the  parties  referred.  For  instance,  the  word  Jreight  has 
several  meanings  in  common  parlance ;  and  if  by  a  written  con- 
tact a  party  were  to  assign  his  freight  in  a  particular  ship,  it  seems 
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meaning  of  the  terms  of  contracts,  to  which  a  peculiar  and       fabt 
technical  sense  has  been  annexed,  by  custom  and  usage.         iy« 
Also,  for  the  purpose  of  showing  the  consequences  and  in-         ■  m  ■   ■ 
cidents,  which,  by  virtue  of  a  known  and  established  cus- 
tom, are  by  presumption^f  law  appurtenant  to  the  general 
teims  of  a  contract. 

^  When  it  is  said  that  oral  evidence  shall  not  be  admitted 
to  explain  an  ambiguity  or  uncertainty  apparent  on  the  in- 
strument, this  must  be  understood  of  such  defects  as  render 
the  instrument  in  point  of  law  inoperative;  for  it  is  not 
every  species  or  degree  *of  doubt  or  uncertainty  which  *  1029 
may  occur  upon  the  reading  of  an  instrument,  that  will 
thus  wholly  avoid  it ;  on  the  contrarv,  many  difficulties  of 
this  nature  may  be  renioved  by  legal  construction,  acting 
upon  certain  settled  rules  and  maxims,  and  there  are  some 
kmds.  of  obscurity  and  doubt  which  may  be  dispelled  by 
the  aid  of  extrinsic  evidence,  as  in  the  instances  of  ancient 
charters  and  mercantile  contracts.  In  ancient  charters  words 
are  often  to  be  found  of  doubtful  import  from  their  antiqui- 
ty ;  the  particular  terms  may  have  become  obscure,  or  even  * 
OTsolete  ;  but  it  would  be  highly  unreasonable,  as  well  as 
inconvenient,  that  on  this  account  the  whole  should  perish ; 
the  terms  were  probably  un^rstood  when  the  instrument 

to  me  that  parol  evidencd  might  be  admitted  of  the  circumstances, 
under  which  the  contract  wa8made,to  ascertain  whether  it  referred 
to  goods  on  board  o/  the  ship,  or  an  interest  in  the  earnings  of  the 
ship ;  or  in  other  words,  to  show  in  which  .sense  the  parties  intend- 
ed to  use  the  term."  Accordingly, in  that'case,  (which  was  assump- 
S9^  for  a  balance  alleged  to  be  due  on  consignments,)  parol  evidence 
was  received  of  the  circumstances  under  which  a  contract  was 
made,  which  contuned  this  clause  relating  to  the  plaintiflfs  goods, 
viz.  "  On  which  goods  Mr.  D.  [the  defendant]  has  advanced  me 
$5833,  for  which  amount  he  win  hold  for  reimbursement  on  the 
amount  and  net  proceeds  of  the  sales  of  said  goods,  tohick  are  only 
eonndered  answerMe  for  said"  amount  advanced,  as  pe&our  agree- 
ment"— for  the  purpose  of  showing  whether  it  was  intendpd  to 
waive  any  personal  claim  on  the  plaintiff,  and  to  restrict  the  defen- 
dant's security,  for  the  re-payment  of  the  advance,  to  the  good:* 
only — or  was  meant  merely  to  exempt  the  goods  of  the  shippers  on 
freight  from  being  included  as  a  security  for  the  advance  on  the 
plaintiff's  goods. 

Ellsworth,  C.  J.  in  a  note  to  Clarke  v.  Russel,  3  Dallas,  421,  sug- 
gested a  distinction  in  principle  between  solemn  instruments  an<f 
loose  commercial  memoranda.  ^*  I  will,  for  instance,"  said  he, 
**  state  this  case ; — A.  and  B.  being  at  a  wharf,  the  former  says  to 
tlw  latter,  *  I  will  sell  you  my  ship  John.'  B.  asks  an  hour  to  think 
of  the  proposition ;  goes  home  ;  and  shortly  after  sends  a  note  to 
A.  in  these  words — *  1  will  take  your  ship  John.'  May  not  the  par- 
ty go  beyond  the  note,  to  explain,  b^  existing  circumstances,  the 
word  takty  which;  according  to  existing  circumstances,  will  equally 
embrace  a  purchase,  %.  charter-party,  and  a  capture  ?"] 
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WART      was  made;  nfid  it  is  also  probable  that  the  usage  and 
I?,        practice  then  conformed,  and  that  they  have  sinc^  continu- 
ed to  conform,  with  the  real  meaning  and  sepse  of  those 


•••— ^?~ww» 


To  0zpiaiii  an  ezDiessions ;  and  hence  such  ancient  and  continuing  usajre 

ancient  char*  '.t  i  I'l  ^».  i^         ^ 

le^^  may  with  reason  and  prudepce  be  resorted  to  as  the  expo- 

sitors of  such  doubtful  terms  (a)  and  phrases  ;  mpre  espe- 
cially where  Ihe  charter  concerns  the  public  interests  of  a 
Iarjg;e  body  who  would  not,  it  may  be  presumed,  have  ac- 
*  quiesced  in  an  illeg^  interpretation  and  application  of  its 
terms.  Such  evidence  maybe  considered  as. somewhat 
analogous  to  the  practice  of  the  courts,  in  considering  the 
usage  supplied  by  the  precedents  as  to  the  construction  of 
a  doubtful  statute,  except  that  in  the  latter  case  the  courts 
themselves  notice  the  contemporaneous  and  subsequent 
*  1030  *  construction  put  upon  the  statvite  (&) ;  but  in  tlie  case  of 
a  charter,  the  usage  if  not  admitted  must  be  ascertained  as 
a  fact  by  a  jury. ' 

Such  evidence  in  aid  of  the  construction  of  a  doubtful 
charter  is  also  founded  in  part  upon  considerations  of  legal 
'  policy  and  convenience,  for  the  purpose  of  quieting  litiga- 
tion, and  supporting  long-continued  and  established  usa- 
ges (c). 

In  the  case  of  Withnell  v.|£far^Aam(df),  Lawrence,  J.  ob- 
served, ^^  if  there  be  any  ambiguity  in  this  deed,  usa^e  is 
admissible  to  explain  it  y  and  the  argument  of  convenience 
or  inconvenience  from  this  or  that  construction  of  a  deed 
creates  that  sort  of  ambiguity  that  should  be  explained  by 
usage."  (1) 

(a)  In  the  case  of  the  Morney  Gtnertd  v.  Parker  (3  Atk.  57^, 
Lord  Hardwicke  ohseired,  that  in  the  cpustruction  of  ancient  grants 
and  deeds  there  is  no  better  way  of  construing  them  than  by  usage, 
and  eontempcranea  exposiUo  is  the  best  way  to  go  by.  In  ic.  Varlo^ 
(Cowp.  34o),  Lord  Mansfield,  supposing  the  terms  of  the  charter 
doubtful,  tl^e  usage  is  of  great  force  ;  not  that  usage  can  overturn 
the  ilear  word?  of  a  charter ;  but  if  they  are  doubtful,  the  usage 
under  the  charter  will  tend  to  explain  the  meaning  of  them.  Evi- 
dence is  not  admissible  to  explain  the  meaning  of  a  statute,  as  to 
show  what  is  meant  by  the  word  square  accorcfing  to  the  technical 
usage  of  the  trade.  The  Attorney  GenercU  v.  The  Plate  Glass  Co. 
1  Anst.  39. 

Where  a  contract  is  for  so  many  bushels  of  com,  statutory  bush- 
els must  be  intended.    1  Chitty's  Rep.  28. 

(h)  See  1  T.  R.  72a 

(c)  Bee  the  observations  of  Buller,  J.  3  T.  R.  288. 

(d)  6  T.  R.  388. 

■     • 

(1)  [In  patents  of  great  antiquity,  where  the  description  of  the 
land  is  vague,  and  the  construction  somewhat  doubtful,  the  acts  of 
the  parties,  the  acts  of  government,  and  of  ^t^iose  claiming  under 
adjoming  patents,  are  entitled  to  greBt  weight  in  the  location  of 
the  gram.    Jackson  r.  Wood,  13  Johns.  346.] 
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III  the  case  of  The  Kiw  v.  Osboum  (/),  by  the  termfi  of  >aiit 

the  charter  thl^  power  of  electing  aldermen  \ya8  committed  tv. 
to  the  mayor  and  commonalty.    According  to  the  usages  the 


term  commonalty  included  aklermen ;  and  the  court  were  of  '^^  f^^^^  *" 
that  opinion,  and  construed  the  charter  accordingly  (fif).  J^"^ 
Ufnge  was,  on  the  same  principle,  admitted  as  expla- 
natory evidence  as  to  the  mode  of  presentation,  where  a 
presentation  to  a  curacy  had  been  given  by  deed  ninety 
years  before  to  the  parishioners  and  inhabitants  of  Clerk- 
enwell  (A).  Also,  in  or^er  to  show  that  an  act,  which 
by  the  terms  of  a  charter  was  committed  to  the  may- 
or, aldermen  and  burgesses,  or  the  greater  part  of  them, 
was  well  executed  by  the  majority  present  at  a  regular 
*  meeting,  although  not  by  a  majority  of  the  whole  num-  «  io3l 
ber(t);  that  a  presentation  given  by  a  charter  to  the 
mayor,  aldermen  and  burgesses,  was  properly  executed  by 
the  mayor  and  aldermen  only  (k) ;  that  the  justices  of  a 
county  have  a  concurrent  jurisdiction  with  the  justices  of 
a  borough  (I),  under  the  particular  charter ;  again,  where 
the  power  of  appointing  a  schoolmaster  was  given  to  the 
minister  and  churchwardens,  to  show  that  an  appointment 
by  the  minister  and  a  majority  of  the  churchwardens  is 
good  (m). 

Where,  however,  the  terms  of  an  ancient  charter  arc 
not  in  themselves  doubtful,  either  from  the  use  of  equivo- 
cal and  obscure  terms,  or  in  point  of  legal  construction,' 
evidence  of  usage  can  no  longer  avail ;  its  legitimate  ob- 

1^4  East,  327. 

(g)  Lord  Ellenborough  said,  that  without  resorting  to  any  as^ 
sjfitaDce  firoin  contemporaneoua  and  subsequently  continuing  usage 
(to  which,  however,  in  such  cases,  upon  the  best  authorities  in  the 
law,  resort  may  allowably  be  had),  on  the  face  of  the  charter  itself, 
by  a  fair  construction  of  it,  commonalty  does  include  aldermen.  *    • 

(h)  Momey  General  v.  Parker,  3  Atk.  576. 

(i)  IL  V.  FariOf  Cowp.  248.  But  as  to  the  dtcUion  in  this  cas<;, 
mi.  infra^  1033,  note  (n). 

(k)  Ckqie  V.  ffoniaes^,  3  T.  R.  288,  n. 

(J)  Blankley  v.  Wxnstanley,  3  T.  R.  279.  Note,  Bailer,  J.  observ- 
ed, that  **  Usage  consistent  with  the  charter  has  prevailed  for  196 
years  past ;  and  if  the  words  of  the  charter  were  more  disputable 
than  they  are,  I  think  that  ought  to  govern  the  case.  There  are 
cases  in  which  the  Court  has  held  that  settled  usaye  would  go  a 
great  way  to  control  the  words  of  a  charter ;  and  it  is  for  the  sakte 
of  qweting  corporations  that  this  Court  has  always  upheld  long 
usage,  where  it  was  possible,  though  recent  usage  would  perhaps 
not  have  much  weignt." 

(ml  mthneU  v.  GaHham,  6  T.  R.  388. 
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PA&T       ject  is  to  remove  doubts;  its  functions  therefore  cease 
IV.         where  no  doubt  exists ;  and  to  admit  it  in  such  a  case  would 
be  not  to  obviate,  but  to  create,  doubts  (a). 


To  liyiain  Where  a  statute  constituted  a  body  of  48,  with  power, 

ancient  char-  jn  conjunction  with  certain  others,  to  do  corporate  acts  in 
the  town  of  Northampton,  it  was  held  that  an  usage  of  300 
years  continuance  was  unavailable  to  show  that  the  at- 
tendance of  a  majority  of  48  was  not  requisite,  the  general 
question  having  been  already  settled,  that  where  such 
*  1032  powers  are  delegated  to  a  ♦  definite  body,  the  attendance 
of  a  majority  of  that  body  is  essential  (n). 

To  decide  whether  the  construction  of  a  charter  be  so 
doubtful  as  to  admit  of  explanation  from  usage,  or  whether, 
oa  the  other  hand,  the  terms  be  so  intelligible  in  their 
usual  plain  and  ordinary  natural  sense,  or  by  necessary 
construction  of  law,  with  reference  to  antecedent  decisions, 
is  obviously  a  pure  question  of  law  (o).  The  ambiguity,  to 
Tequire  such  aid,  must  clearly  be  such  as  arises  upon  read- 
ing the  instrument  itself,  independently  of  anv  extrinsic 
considerations ;  and  unless  a  doubt  arise  from  tnat  source, 
usage  can  avail  nothing ;  for  if  it  be  consistent  with  the 
legal  construction  of  the  deed,  it  is  unimportant ;  if  it 
be  contrary  to  such  construction,  to  admit  it  would  be,  not 
to  explain,  but  to  subvert,  an  authentic  instrument  by  the 
aid  oi  presumption  and  opinion. 
Private  deeds,  •  fjie  doctrine  of  applying  evidence  of  contemporaneous 
usage  to  the  construction  of  ancient  deeds,  has,  it  appears, 
been  applied  to  private  as  well  €i8  to  public  instru- 
•  **  1033  ment8(p)(l);  but  it  is  obvious  Ihat  the  reasons  for  *al- 

(a)  However  general  the  words  of  ancient  de^ds  may  be,  they 
are  to  be  construed,  as  Lord  Coke  says,  by  evidence  of  the  manner 
in  which  they  have  been  possessed  and  used,  per  Ld.  DUenborough 
in  Weld  v.  Hornby^  7  East,  199. 

(n)  It  V.  Miller,  6  T.  R.  268 ;  and  see  R.  v.  BeUringer,  4  T.  R. 
810.  There  the  charter  of  Bodmin  gave  power  to  a  definite  body, 
which  was  exercised  by  a  majority  oftJie  subsisting  body,  but  not 
by  a  majority  of  the  definite  mimber.  Usage  was  alleged  to  show 
that  a  majority  of  the  definite  number  was  essential ;  hut  the  Court 
declined  to.  decide  upon  the  validity  of  the  usage  alleged,  being  of 
opinion,  upon  the  construction  of  the  charter,  and  without  refe- 
rence to  usage,  that  a  majority  of  the  whole  definite  body  was  re- 
quisite. 

(0)  See  the  observations  of  .Sir  D.  Evans  on  this  head ;  2  Evclds's 
Pothier,  219,  if  sequent 

(p)  In  the  case  of  Cooke  v.  Bboth,  (Cowp.  819),  the  doctrine  was 
extended  to  a  subject  of  a  natiu^  merely  private.  A  lease  contain- 
ed 

--  ■     -      -■ — 

(1)  [Where  the  grantor,  in  a  deed  executed  in  1694,  save  to  the' 
grantee  the  privilege  of  cutting  timber,  to  be  used  for  building  on 
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lowing  it  in  the  fonner  case  apply  with  much  teas  force,  if  tkt,T 

thej  can  be  applied  at  all,  in  the  latter,  inasmuch  as  the  it* 
mere  assent  and  acquiescence  of  a  private  person,  who 


may  have  been  ignorant  of  his  rights,  affords  a  presump-  '^?  *^'^ V 
tion  very  inferior  in  weight  to  that  which  is  to  be  derived  '''^* 
from  the  long-established  practice  and  usage  .of  a  public 
body.  The  application  of  this  principle  to  the  case  of 
private  instruments  has,  however,  been  denied  in  two  in- 
stances (a)  in  equity ;  and  it  seems  to  be  very  problemati- 
cal whetper  such  evidence  would  now  be  received  in  a 
court  of  law. 

Where  terms  are  used  which  are  known  and  understood  To  ^pi^  *•» 
by  a  particular  class  of  persons,  in  a  certain  special  and  ^^ofi^f 
peculiar  sense,  evidence  to  that  effect  is  admissible  for  the  coatnicti. 
purpose  of  applying  th^  instrument  to  its  proper  subject- 
matter  ;  and  tne  case  seems  to  fall  within  the  same  consi- 
deration as  if  the  parties  in  framing  their  contract  had 

ed  a  covenant  of  renewal;  the  question  was,  whether  by  the  terms 
of  the  covenant,  eaeh  subsequent  lease  was  to  contain  a  nmUai^  co- 
venant ;  and  as  there  had  been  several  successiye  renewals,  with 
Biniilar  covenants,  the  Court  held  that  the  parties  by  their  practice 
had  put  their  own  construction  on  the  covenant,  and  were  bound 
by  it.     [See  Coridynu  v.  Van  Brundt,  2  Johns.  357.] 

(q)  3  Ves.  298.  6  Ves.  237.  Id  the  case  of  Igrulden  v.  May,  in 
error  J  2  N.  R.449;  Mansfield,  C.  J.  in  giving  judgment,  observed 
upon  the  case  of  Cook  v.  Booik^  "  we  think  that  was  the  first  time 
that  the  acts  of  the  parties  to  a  deed  were  ever  made  use  of  in  a 
court  of  law  to  assist  the  construction  of  that  deed."  S.  C.  7  East, 
237;  Inflra,  1700/  In  Hughes  v.  Gordon,  1  Bligh,  289,  it  was  said 
that  evidence  to  explain  a  deed  was  highly  dangerous,  except  in 
cases  of  fraud  or  misrepresentation.  See  Clinan  v.  Cooke^  1  Scb. 
&  Lef  22 ;  Stammers  v.  Dixon,  7  East,  200 ;  Post.  tit.  WiUs.  [9  Ves. 

Where  letters  are  written  in  so  dubious  a  manner  as  to  be  capa- 
ble of  different  constructions,  or  be  unintelligible,  without  the  aid 
of  extrinsiQ  circumstances,  their  meaning  becomes  a  question  of 
fact  for  the  ^ui^,  and  parol  evidence  of  such  extrinsic  facts  is  ad- 
missible. As  in  the  case  of  libels,  threatening  letters,  or  a  letter 
offered  in  evidence  to  proTe  acknowledgments  to  take  a  case  out 
of  the  Stat,  of  limitations.  But  if  they  cannot  be  explained  by  ex- 
trinsic circumstances,  then,  like  deeds  or  agreements,  their  con- 
struction is  matter  of  law  for  the  Court ;  per  BuUer,  J.  1  T.  R.  182 ; 
supra,  Part  iii.,  tit.  Law  and  Fact,  p;  429.  [See  Souih  CaroUna  So- 
ddy  V.  John^n,  1  M'Cord,  41.] 

the  prenuses  conveyed,  fi*om  the  woods  of  the  nrantor ;  evidence 
that  the  grantee  and  his  heirs,  &c.,  with  the  knowledffe  of  the 
grantor,  his  h^ra,  &c.,  had  cut  wood  for  the  piurpose  of  erecting 
fences  on  the  premises,  is  admissible  to  show  the  intention  of  the 
parties  to  apply  the  word  ^  building"  to  the  makin((  of  fences,  as 
well  as  to  the  erection  of  houses  and  bams.  JUvmgston  v.  Jkn 
Broeek^  16  Johns.  14.] 

VTOL.  m.  8  * 
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PART.       made  use  of  a  foreign  language,  which  the  Courts  are  not 
IV.  /       bound  to  understand.     Such  an  instrument  is  not  on  that 
account  void ;  it  is  certain  and  definite  for  all  legal  pur* 


To  explain  poses,  bccauso  it  can  be  made  so  in  evidence  through  the 
mercaotiia  medium  of  an  interpreter.  Conformably  with  these  prin- 
ciples, the  Courts  have  long  allowed  mercantile  instru- 
ments to  be  expounded  according  to  the  usage  and  custom 
of  merchants,  who  have  a  style  and  language  peculiar  to 
themselves,  of  which,  usage  and  custom  are  the  legitimate 
interpreters  (r).  • 

Thus  a  general  warranty  in  a  policy  of  insuranbe  to  de- 
part with  convoy,  may  be  proved  according  to  mercantile 
*  1034  ^  usage  and  understanding,  to  be  satisfied  by  a  joining  of 
convoy  at  the  nearest  usual  place  of  rendezvous  {s)  (1). 

So  where  upon  the  sale  of  a  cargo,  the  vendor  cove- 
nanted to  pay  all  duties,  allowances^  &.c.  to  be  taken  out 
of  them,  he  was  permitted  to  adduce  proof  .of  a  custom,  to 
show  that  such  allowances  were  to  be  limited  {i)  to  the 
price  which  he  should  receive. 

Where  it  was  stipulated  in  a  charter-party  that  the  cap- 
tain should  receive  a  stipulated  sum  in  lieu  of  privilege  and 
primage,  and  the  question  was,  whether  the  terms  of  the 

(r)  See  the  cases  cited  below.  Also  Sifers  v.  Bridge^  Doug.  527. 
Chaurand  v.  Angerttein,  Peake's  C.  43.  Uhde  v.  WaUerSy  3  Camp. 
16.  Birch  V.  Depeyatery  1  Starkie's  C.  210.  [4  Camp.  385.  S.  C.J 
Edit  V.  Ea^t  India  Company,  2  Burr.  1216.  1  Yes.  459.  2  B.  &  P. 
16.    7  East.  237.     [SMtz  y.  Diekty,  5  Bmney,  287.] 

(s)  Letkulier'B  cjase,  2  Salk.  443.    See  also  CvUer  y.  PoweU,  6 
T.  R.  320.  JVohU  v.  ^ennaunxy,  Doug.  510.    Id  Robertson  v.  Drench, 
4  East,  130,  Lord  EUenborough  observed,  that  the  same  rules 
which  applied  to  all  other  instruments  applied  also  to  a  policy  of 
insurance,  that  is,  to  be  construed  according  to  its  sense  and 
meaning,  as  collected,  in  the  first  place,  from  the  terms  used 
in  it,  which  are  to  be  understood  in  their  plain,  ordinary  and 
popular  sense,  unless  they  have  generally  in  respect  of  the  subject, 
as  by  the  known  usage  of  trade,  or  the  like,  acquired  a  peculiar 
sense  distinct  from  the  popular  sense  of  the  word.    See  also  Ld. 
Eldon's  observations  on  the  subject  in  Anderstm  v.  Pitcher^  2  B  & 
P.  164 ;  and  Evans's  Pothier,  Vol.  2,  p.  2 J  4.  Salvador  v.  Hopkins, 
3  Burr.  1707.    Baker  v.  Paine,  1  Ves.  459.    F\n'd  v.  Hopkins,  Salk. 
28a     [See  Harris  v.  Nicholas,  5  Munf.  483,] 

(i)  Baker  v.  Paine,  1  Ves.  459.  Ibid.  317.  See  6  Ves.  336,  n. 
EUdns  V.  Madish,  Amb.  166.  F6rd  v.  Hopkins,  Salk.  28a  HenkU 
V.  Royal  Exchange  Assurance  Company,  1  Ves.  318.  Thomas  v. 
Eraser,  3  Ves.  jun.  399.    10  Ves.  227.    And  see  1  Atk.  545. 

(1)  [Parol  evidence  is  not  admissible  to  show  that  by  the  term 
"  specie,*'  in  a  policy  of  insurance,  certain  paper  bills  were  intend- 
ed by  the  underwriters.  Benezet  v.  M^Ctenachan,  cited  2  Dallas, 
17aT 
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contract  excluded  all  right  on  the  part  of  the  captain  to       part 
use  the  cabin  for  the  carriage  of  goods  on  his  own  account,         w. 
Gibbsy  C.  J.  said,  evidence  may  be  received  to  show  the 


sense  in  which  the  mercantile  part  of  the  nation  use  the  To  etpUin 
term  privilege,  just  as  you  would  look  into  a  dictionary  to  JJjn'^acts* 
ascertaini  the  meaning  of  a  word  ;  and  it  must  be  taken  to 
have  been  used  by  the  parties  in  its  mercantile  and  esta- 
blished sense  («). 

*  In  the  case  of  Cutter  v.  Powell^  where  a  promissory  *  i036 
note  was  siven  to  a  sailor,  to  be  paid,  provided  he  served 
t>n  board  the  ship  as  second  mate  during  the  voyage,  and 
he  died  before  the  completion  of  the  voyage,  the  Court, 
deciding  upon  the  terms  of  the  contract,  held  that  his  ad- 
minitoator  was^not  entitled  to  recover  pro  rata  for  the  time 
during  which  he  served  ;  but  it  appears  from  the  language 
of  the  Court  in  that  case,  that  if  a  custom  could  have  been 
established  that  such  notes  were  in  general  use,  and  that 
the  commercial  world  would  have  acted  upon  them  in  a 
different  sense,  they  would  have  decided  differently  (x). 

It  is  to  be  observed,  that  it  has  been  questioned  oy  the 
Jiighest  authorities,  whether  the  practice  of  construing 
mercantile  documents  by  usage  has  not  been  carried  too 
far. 

In  the  case  of  Anderson  v.  Pitcher  (y),  Ld.  Eldon  observ- 
ed, "  It  is  now  too  late  to  say  that  .this  warranty  (in  a  po- 
licy of  insurance)  is  not  to  be  expounded  with  due  regard 
to  the  usage  of  trade ;  perhaps  it  is  to  be  lamented  that  in 
policies  of  insurance  parties  should  not  be  left  to  express 
their  own  meaning  by  the  terms  of  the  instrument.  This 
seems* to  have  been  the  opinion  of  that  great  Judge  Ld. 
HolU(z).  It  is  true,  *  indeed,  that  Ld.  Mansfield,  who  *  io3G 
may  be  considered  the  establisher,*  if  not  the  author,  of 

(u)  Birdi  V.  Depeyster,  1  Starkie's  C.  210.  [4  Camp.  385.  S.  C] 
And  note,  that  in  that  case  the  same  learned  Judge  admitted  evi- 
■dence  of  a  conversation  between  the  parties,  to  show  in  what  sense 
they  used  the  terra.  He  said,  he  thought  such  evidence  fell  within 
the  eeneral  current  of  mercantile  understanding ;  since,,  if  the  term 
had  been  used  in  different  trades  in  different  ways,  the  conversation 
'was  evidence  to  show  in  what  sense  it  was  used  on  that  occasion. 

A  Jury  may  properly  judge  of  the  meaning  of  mercantile  phrases 
in  the  letters  of  merchants.    P.  C.  Lucas  v.  Groning,  7  Taunt.  164. 

(x)  CSater  V.  Potoelty  6  T.  R.  320. 

f jf j  2  B.  &  P.  164.  The  question  in  that  case  was  as  to  the 
meaning  of  a  warranty  (contained  in  a  policy)  to  depart  with  con- 
voy; and  it  was  held  that  it  was  not  complied  with  unless  sailing 
instructions  be  obtained  before  the  ship  leaves  the  place  of  ren- 
dezvous, if  by  due  diligence  they  can  be  obtainrd. 

(2)  Leth^aier^s  case,  2  Salk.  443. 
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rAET       great  part  of  this  law,  ezprefised  himself  thus,  '^  whenever 
IT,        you    render  additional  words    necessary,    and  multiply 
them(^'),  you  also  multiply  doubts  and  criticisms."    Whe- 


To  MpiMii      ther,  however,  it  be  not  true,  that  as  much  subtlety  israis- 
RMrcaDtild       ^  by  the  application  of  usage  to  the  construction  of  a 
coQtractt,        contract,  as  by  the  introduction  of  additional  words,  tnisht, 
if  the  matter  were  ret  iniegray  be  reasonably  questionedl'' 

The  legitimate  object  of  extrinsic  evidence  in  such  ca« 
968,  as  consistent  with  general  principles,  seems  to  be  to 
explain  terms,  (in  order  to  their  due  application,)  which 
are  not  intelligible  to  all  who  may  understand  the  Ian- 
eua^,  but  which  nevertheless  have  acquired,  by  virtue  of 
Eabit,  custom  and  usaf^e,  a  known  definite  sense  and  mean- 
ing amongst  a  particular  class  of  persons,  which  can' be 
well  ascertained  by  means  of  the  extrinsic  testimony  of 
those  who  are  conversant  with  the  peculiar  use  of  those 
terms.    The  witnesses  for  this  purpose,  may  be  considered 
to  be  the  sworn  interpreters  of  the  mercantile  language  in 
which  the  contract  is  written.    Beyond  this,  however,  the 
prinaple  dbes  not  extend ;  merchants  are  not  prohibited  from 
annexing  what  weight  and  value  they  please  to  words  and 
tokens  of  their  own  peculiar  coinage,  as  may  best  suit 
their  own  purposes,  but  they  ought  not  to  be  permitted  to 
alter  and  corrupt  the  sterling  language  of  the  realm.    If 
they  use  plain  and  ordinary  terms  and  expressions,  to  which 
^  natural  and  unequivocal  meaning  belongs,  which  is  in- 
telligible to  all,  then,  it  seems,  according  to  the  great 
principle  so  frequently  adverted  to,  that  plain  sense  and 
meaning  ought  not  to  be  altered  by  evidence  of  a  mercan- 
tile understanding  and  usage  to  the  contrary.    It  is  clear, 
^  1037  indeed,  that  if  a  contrary  *  practice  were  to  prevail,  and 
be  carried  to  its  full  e^ttent,  the  effect  would  nearly  be  to 
annihilate  special  contracts  in  mercantile  affairs,  and  to 
compel  all  persons,  under  all  circumstances,  to  conform 
with  the  usages  of  trade ;  the  written  contract  would  be- 
come a  dead  letter ;  the  question  would  not  be,  what  is 
the  actual  contract,  but  what  is  the  usage ;  and  the  very 
same  terms  would  denote  different  contracts  as  often  as 
mercantile  fashions  varied.     In  short,  the  jus  el  norma  to* 
qtiendiy  in  a  legal  sense,  would  become  wholly  dependent 
on  the  usages  of  trade. 

Where  a  policy  of  insurance  (in  the  common  form)  ex- 
pressed ''that  the  insurance  x>n  the  said  ship  shall  continfae 
until  she  is  moored  24  hours,  and  on  the  goods  till  safely* 
landed,"  the  court  of  King's  Bench  held  that  evidence  of  an 

(a)  IdUy  V*  HweTj  Dougl.  74. 
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that  the  risk  on  the  ffoods  as  well  as  the  ship  ex«  pabt 

piled  in  24  hours  (b)^  was  inadmissible.  iy. 
Where  the  vendor  of  a  quantity  of  bacon  warranted  *it 


lOCl' 


to  be  of  a  particular  quality,  it  was  held  that  the  vendee  *  1038 
could  not  ffive  evidence  of  a  custom  in  the  trade,  that  the  Mercantile 
buyer  was  bound  to  reject  the  contract  if  he  was  dissatis- 
fied with  it  at  the  time  of  examining  the  commodity  (c),  and 
Heath,  J.  who  tried  the  cause,  said  that  it  would  breed 
endless  conftision  in  the  contracts  of  mankind  if  custom 
could  avail  in  such  a  case. 

So  where  words  have  a  known  legal  meaning  which  be- 
long to  them,  evidence  is  not  admissible  to  show  that  the 
parties  intended  to  use  them  in  a  diffisrent  sense,  according 
to  the  custom  of  the  country  (d)  (1). 

In  many  instances  extnnsic  evidence  of  custom  and  To  annex  cues 
usue  is  admissible  for  the  purpose  of  annexing  incidents  ^^^^^ 
to  the  terms  of  a  written  instrument  concerning  which  the 
instrument  is  silent.    The  principle  upon  which  such  evi- 
dence is  admissible  seems  to  be  a  reasonable  presumption 
that  the  parties  did  not  express  the  whole  of  their  inten- 
tion, but  meant  to  be  guided  by  custom  as  to  such  parti-   * 
culurs  as  are  generally  known  to  be  annexed  by  custom 

(b)  Parkinsan  v.  Colliery  Park  on  Ins.  314.  Yeaks  v.  iW  2 
Marsh.  Rep.  141.  G^^aunt.  446.  1  Holt's  C.  95.  The  practice  of 
eonstruiDg  mercantile  inBtruments  according  to  the  custom  of  trade, 
was  carried  to  a  great  length  in  the  case  of  Donaldson  v.  Fortttr 
(Sittings  after  Mich.  Term,  29  Geo.  III.  Abbott's  Law  of  Bhipp. 
213).  There,  by  the  terms  of  the  charter-party,  it  was  stipulated 
that  the  merchant  should  have  the  exclusive  use  of  the  ship  out- 
wards, and  the  exclusive  privilege  of  the  cabin,  the  master  not  be- 
ing allowed  to  take  any  passengers.  The  defendants  insisted,  that 
under  a  charter-party  so  worded,  it  was  the  constant  usage  of  trade 
to  aJIow  the  master  to  {ake  out  a  few  articles  for  a  private  trade. 
Lord  Kenyon  admitted  evidence  to  be  given  to  prove  this  usage, 
observing,  that  ahhough  prima  facie  the  deed  excluded  this  privi- 
lege, yet  he  thought  the  aeed  might  be  explained  by  uniform  and 
constant  usage,  the  usage  being  a  tacit  exception  out  of  the  deed. 
Notwithstanding  this  high  authority,  sanctioned  as  it  has,  in  some 
measnre,  been  by  its  adoption  and  insertion  in  the  very  learned 
work  from  which  it  is  cited,  some  doubt  may  perhaps  still  be.en- 
teptained  whether  the  receiving  such  evidence  ^e  strictly  warrant- 
ed in^rinciple.  See  Sir  D.  Evans's  remarks  in  his  edition  of  Po- 
thier.  Vol.  11.  p.  215. 

(c)  7ea<»  V.  Ptm,  Holt's  C.  95. 

(d)  Supruj  527 ;  and  see  Doe  v.  Benson,  4  B.  &  A.  588. 


(1)  [See  Friih  v.  Barker,  2  Johns.  327.  SUghi  v.  Rhinelander,  I 
Johns.  192.  Tkampson  v.  ^kton,  14  Johns.  3)6.  Stoever  v.  fThit' 
man,  6  Binney,  417.  Henry  v.  lUsk  ^  al.  I  Dallas,  265.  Homer  v. 
Dorr,  10  Mass.  Rep.  26 ;  and  tit.  Custom,  Vol.  II.] 
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PART       and  usage  to  similar  dealings.    It  is  evident  that  in  com- 
!▼•         mercial  affairs,  and  all  the  other  usual  and  common  trans- 

actions  of  life,  it  wouW  be  attended  with  great  inconveni- 

To  annex  coi-  ©nee  that  the  well-known  ordinary  practice  and  usage  on 
dents7  *"^''     ^^^  subject  should  not  be  tacitly  annexed,  by  virtue  of 
such  a  presumption,  to  the  terms  of  a  contract,  and  .that 
the  parties  should  either  be  deprived  of  the  certainty  and 
advantage  to  be  derived  from  the  known  course  of  dealing, 
or  be  placed  under  the  necessity  of  laboriously  specifying 
in  their  contracts  by  what  particular  usages  they  meant  to 
be  bound  (o)". 
It  is  unnecessary  to  allude  to  the  numerous  instances  in 
*  1039  which,  upon  the  same  principle,  the  law  itself  annexes  *  its 
own  terms  to  a  contract.     If  a  contract  for  the  sale  of 
goods  be  silent  as  to  the  time  of  delivery,  the  law  annexes 
the  term  that  they  shall  be  delivered  within  a  reasonable 
time.     A  bill  of  exchange  is  payable  at  a  certain  day ; 
but  the  law  allows  three  additional  days  of  grace,  concern- 
ing which  the  instrument  is  silent.     The  instance  of  a  bill 
of  exchange  is  also  a  strong  one  to  show  how  far  custom 
*  operates  to  annex  terms  not  expressed  in  the  instrument  ( 1 ). 
It  would  be  superfluous  to  specify  how  many  terms  and 
conditions,  which  are  not  expressed  on  the  face  of  a  bill  of 
exchange,  are  annexed  to  it  by  the  custom  of  merchants, 
as  necessary  and  inseparable  incidents.^  The  operation  of 
this  presumption  is  not  confined  to  mercantile  instruments. 
It  has  been  held  that  a  tenant  might  avail  himself  of  a 
local  custom  to  take  a  way-going  crop  afier  the  expiration 
of  his  term  under  a  lease  ;  for  the  custom  did  not  alter  or 
contradict  the  terms  of  the  lease,  but  merely  superadded  a 
right  consequential  to  the  taking  (e). 

Upon  the  same  principle,  evidence  was  admitted  to  show 
that  a  heriot  was  due  on  the  death  of  the  tenant  for  life^ 
although  that  duty  was  not  expressed  in  the  lease  (/). 

(o)  Evidence  of  an  usage  at  the  Navy  Office  to  pay  bills  indorsed 
hy  an  attorney  in  his  own  name,  and  negotiated  by  him  under  a 
power,  cannot  be  received  for  the  purpose  of  enlarging  the  terms 
of  the  power.    Hogg  v.  Snaith,  1  Taunt.  347. 

(ej  fViggUsworth  v.  DaUison,  Doug.  201.  « 

'  (f)  Per  cur.  fFhite  v.  Sayer,  Palra.  211. 


(1)  [In  Massachusetts,  the  usages  of  banks,  at  which  the  parties 
to  a  note  have  been  accustomed  to  transact  business,  are  recogniz- 
ed by  the  courts,  not  as  rules  of  decision,  but  as  evidence  of  the 
assent  of  the  parties  to  such  usages,  which  may  vary  the  terms  an- 
nexed to  their  contracts  by  general  mercantile  cOstom.  Blanchard 
T.  HiUiardy  11  Mass.  Rep.  85.  Jones  v.  Fales^  4  ib.  245.  Lincoln  fy 
Kennebeck  Bank  v.  Pog'e,  9  ib.  155.  Peirce  v.  Buthr,  14  ib.  J303. 
WhHmll  if  ah  V.  Johnson,  17  ib.  440.] 
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So  it  has  been  held  that  a  custom  for  ^an  away-going       pakt 
tenant  to  provide  work  and  labour,  tillage  ^nd  sowing,  and         iv. 

all  materials  for  the  same,  in  his  away-going  year,  the —._ 

landlord  making  him  a  reasonable  compensation,  is  not  ex-  i*^  annex  cus- 
clnded  by  an  express  written  agreement  between  the  land-  dem*7  ^'^^' 
lord  md  tenant,  which  is  consistent  with  such  a  custom  {g\ 

'the  presumption  necessarily  ceases  where  it  can  be  col- 
lected, from  the  terms  of  the  instrument,  that  itavas  con- 
trary to  the  intention  of  the  contracting  parties,  in  ^the  *  1040 
particular  instance,  to  be  guided  by  the  custom  :  as  where 
the  parties  have  actually  expressed  an  intention  different 
from  the  custom,  for  then,  according  to  the  general  rule  of 
law,  expretsumfacii  cessar4  taciturn ;  or  even  where  a  con- 
trary intention  may  be  inferred  fron>  the  terms  of  the  con- 
tract. Thus,  where  the  lease  specified  certain  payments 
to  be  made  by  the  in-coming  to  the  out^going  tenant  at 
the  time  of  quitting,  but  specified  no  payment  for  foldage, 
it  was  held  that  this  agreement  excluded  the  operation  of 
a  custom  for  the  in-coming  tenant  to  pay  to  the  out-going 
tenant  an  allowance  for  foldage  (A). 

It  is  a  general  rule,  that  oral  and  extrinsic  evidence  Is  To  rebut » 
admissible  to  rebut  a  presumption  raised  by  extrinsic  evi-  presumption. 
dence.  Here  the  evidence  is  not  offered  as  a  substitute 
for  written  evidence,  but  to  remove  an  impediment  which 
would  otherwise  have  obstructed  or  altered  its  opera- 
tion (t)  (1).  Thus,  it  has  been  held  that  parol  evidence  is 
admissible  fo  show  that  a  leffa(y  was  not  intended  in  satisfac- 
tion of  a  debt  (A),  or  that  me  testator,  although  he  gave  the 
executor  a  legacy,  intended  that  he  should  have  the  sur- 
plus (/).    So  where  the  conusor  of  a  fine  dies  before  the 

(g)  Senior  v.  Armitagty  Holt's  C.  197. 

(h)  fVehb  V.  Plummer,  2  fi.  &  A.  746. 

(i)  2  Atk.  69.  99.    Amb.  126.    2  Vem.  252. 

(k)  Cuthbert  v.  Peacock^  2  Vem.  503.  But  see  Fbtoler  v.  Fowler^ 
3  P.  Wms.  353 ;  where  an  allowance  of  pin-money  being  in  arrear 
to  the  wife  for  two  vears,  Talbot,  C.  would  not  admit  evidence  to 
show  the  intention  of  the  testator  that  she  should  have  a  legacy  of 
5002.  in  addition  to  the  arrears. 

Wa)  2  Vem.  252.  648.     Wingjidd  v.  Atkinson,  2  Vem.  673.    2  t. 
.  158.    9  Mod.  9.    1  Str.  568.    So  where  the  wife  was  execu- 
trix, and  real  and  personal  property  were  left  to  her  by  her  hus- 


(1)  [S.  P.  Mann  vl  Mann,  14  Johns.  1.  1  Johns.  Ch.  Rep.  233. 
Steert  v.  SUtrt,  5  Johns.  .Ch.  Rep.  1.  Davenport  v.  Mason,  15  Mas?. 
Rep.  85.  Eustace  v.  Gaskins,  1  Wash.  190.  Payne's  Ex'r,  v.  Dud- 
ley, ibid.  198.  Bisrger's  Adm'r.  v.  Alderson,  1  Hen.  &  Mun.  54. 
Xtlson  T.  Carrington,  4  Munf.  332.] 


presamptioD. 
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FAJRT       uses  are  declared,  the  presumption  that  the  fine  was  levied 

iv.         to  the  use  of  the /conusor  may  be  rebutted  by  evidence  (m). 

■    ■■  *  So  oral  evidence  has  been  admitted  by  courts  of  equi- 

*  1041  ty  to  show  that  a  portion  advanced  to  a  child  subsequent 

Jo  nbttt^c^^     to  the  making  of  a  will,  and  of  the  same  amount  with  the 

legacy,  was  not  intended  as  an  ademption  of  a  legacy  (j^)  ; 

and  for  this  purpose,  and  to  show  the  real  intention,  even 

oral  declarations  are  admissible  (o). 

.In  the  case  even  of  a  devise  of  lands,  it  has  been  held 
that  the  legal  implication,  as  to  the  revocation  of  the  wili, 
founded  upon  the  subsequent  marriage  of  the  testator,  and 
birth  of  a  child,  may  be  rebutted  by  parol  evidence  (jp). 

band.  Lake  v.  Lake,  1  Wils.  3ia  Amb.  126.  Per  BuUer,  J. 
Doug.  40.  2  Atk.  69.  An  executor  is  not  excluded  from  proof  of 
the  testator's  intention  that  he  should  take  the  surplus,  by  the  cir- 
cumstance of  his  taking  a  reversionary  contingent  interest.  Lynn 
V.  Beaver^  1  Turn.  63.  Such  evidence,  however,  is  admissible  only 
for  the  purpose  of  supporting  the  apparent  effect  of  an  instrument ; 
it  is  inadmissible  to  show  that  a  legacy  in  a  second  will  was  intend- 
ed as  an  ademption  of  a  legacy  given  by  the  former  wil|.  Hurd  v. 
B€ttehy  5  Madd.  960. 

(m)  Roe  V.  Popham^  Doug.  24.  Lord  JlUham  v.  Lord  AngieseOj 
Gilb.  Eq.  R.  16. 

(n)  Dehezt  v.  Man,  2  Bro.  C.  €.  165.  CooU  v.  Boydj  2  Bro.  C.  C. 
521.  Or,  as  it  seems,  to  show  that  such  advancement  was  intend- 
ed as  an  ademption  {Roseupell  v.  Bennett,  3  Atk.  77).  But  note, 
that  the  intention  of  the  legacy  was  specified  in  the  will ;  and  the 
case  was  not  decided  on  that  gi^und.  See  also  Hodey  v.  HaMmif 
1  Ves.  jun.  390. 

(o)  EUuon  v.  Cookson,  1  Ves.  jun.  100.  ClinUm  v.  Hooper,  1  Yes. 
jun.  173.  But  those  made  at  the  time  of  the  wiU  are  the  most  im- 
portant.    TVtffimer  v.  Bayne,  7  Ves.  506. 

(p)  Brady  v.  Cuhitt,  Doug.  30.  See  the  observations  on  this 
case  in  GoodHUe  v.  Otway,  2  U.  B.  516.  For  the  cases  in  which  an 
alteration  in  circumstances  amounts  to  an  implied  revocation  of  a 
wiU,  see  Bac.  Ab.  tit.  WQls  and  Testamenia,  363,  6th  edit.  Brown 
V.  I%omson,  1  P.  Wms.  304.  n.  Lugg  v.  Lugg,  1  Ld.  Raym.  441. 
Shepherd  v.  Shepherd,  Doug.  37.  n. 

Sir  D.  Evans  observes,  that  ^  the  allowing  a  written  instrument 
to  derive  a  construction  different  from  that  which  it  would  natu- 
rally import,  in  consequence,  not  of  any  relative  character  of  the 
subject-matter,  but  of  verbal  declarations,  cannot,  on  principle,  be 
reconciled  with  the  general  tenor  of  our  jurisprudence."  It  is  im- 
possible not  to  regret,  in  common  with  that  learned  writer,  that  in 
any  branch  of  cases,  particularly  one  so  important  as  the  present, 
the  uncertainty  and  vagueness  of  oral  testimony,  of  the  very  weak- 
est and  loosest  description,  should  be  in  effect  substituted  for  the 
certainty  of  a  written  document.  The  practice  involves  an  incon- 
sistency of  considerable  magnitude.  If  the  extrinsic  circumstances 
be  so  powerful  as  to  create  a  stronger  presumption  as  to  the  inten- 
tion of  the  party,  than  that  which  arises  from  his  own  written  ex- 
position of  that  intention  (which  still  remaina  uncancelled)^  how 


TO  REBUT  A  PRE8UMI^TI0N.  •  |042 

Lord  Mansfield  obterved,  "  I  am  cleai  *  that  this  prenirap-       r  abjt 
tion,  like  all  others,  may  be  rebutted  by  every  sort  of  evi«         nr. 

dence.    There  is  a  technioal  phrase  for  it  in  the  case  of .  ■  .np. 

eiecutors ;  it  is  called  rebutting  an  equity/'  ^  And  Mr.  h  '^^  rebut  % 
Boiler  said  that  implied  revocations  must  depend  on  the  P'«*""pt*o"« 
eireumstances  at  the  time  of  the  testator^s  death. 

But,  although  such  evidence  be  admissible  to  rebut  a 
presumption  arisinff  from  the  operation  of  matter  in  pais  as 
to  the  intention  of  the  party  to  reVoke,  it  is  otherwise  where 
the  revocation  is  by  act  of  law,  where  the  law  pronounces 
upon  a  presumption  jum  e^  lie /ure{9),  ^^^  is  where  the 
presumption  of  taw  is  so  •violent  that  it  does  not  admit  cir« 
cufflstances  to  be  set  up  to  repel  it  (r).  Thus,  where  a  tes» 
tator  devised  his  lands  to  B.  and  afterwards,  upon  bis  mar- 
riage, conveyed  them  by  lease  and  release  to  trustees,  to 
other  uses,  with  the  usual  limitations  in  macriage  settle- 
ments, the  court,  on  a  trial  at  bar,  refused  to  bear  parol 
evidence  to  show  that  the  devisor  meant  that  his  will  should 
remain  in  force  («). 

ni.    Having    thus    seen  how   far  *parol   evidence   is  independrat 
admissible  to  contrtidicti  vary,  or  wholly  subvert^  a  written  ^P^^*  i^^ 
instrument,    as    also,    on  the  other  nand,  to    establish^  evldeDM! 
explmn,  and  support  written  evidence,  it  remains,  in  the 
tktrd   place,  to   consider  in  what  cases  parol  extrinsic 
evidence  is  admissible   to   prove  a  fiict  by  virtue  of  its 
*  own  weight  and  authority,  notwithstanding  the  casual  *  1043 
existence  or  use  of  collateral  written  evidence  to  prove  or 
disprove  the  same  fact.     What  has  been  already  said  Sup- 
plies, indeed,  a  sufficient  test ;  for  it  seems,  that  in  general, 
the  mere  circumstance  that  a  written  instrument  exists 
which  may  be  made  evidence  of  a  particular  transaction, 
does  not  exclude  oral  testimony  either  to  prove  or  disprove 
the  fiict,  unless  that  written  instrument  be  by  iaw  consti- 
tuted the  authentic  and  sole  medium  of  proving  that  (act  (t). 

can  that  presumption  be  considered  to  be  so  weak  as  to  be  met  and 
defeated  by  mere  oral  declarations  ?  It  seems  to  be  inconsistent  to 
conader  such  evidence  to  be  more  forcible  than  the  written  instru- 
ment," and  jet  weaker  than  oral  evidence,  and  it  is  in  effect  to  give 
to  oral  evidence  a  greater  authority  than  the  written  evidence,  to 
subject  solemn  and  authentic  written  instruments  to  aU  the  laxity 
and  uncertainty  of  parol  evidence,  and  to  render  titles  to  property, 
contrary  to  the  policy  of  the  law,  hazardous  and  precarious.  Vide 
1027,  note  (x). 

(q)  Bee  tit.  PresumpHon ;  and  Heinecc.  ad  Pand.  Part  IV.  s.  Id4* 

(r)  See  2  H.  B.  539. 

(s)  GoodtiOe  v.  OftM^,  2H.  fi.  516. 

(i)  See  Orey  v.  SmOiifts,  4  Burr.  2073, 1^  infra^  1054.    [Commis- 
sianen  v.  «^Uen,  2  Rep.  Con.  Ct.  88.] 
VOL.  in.  9 
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PiiBT       The  importance  of  the  subject,  however,  renders  it  desira- 
IV.         ble  farther  to  consider,  1st,  In  what  instances  written  in- 
struments are  of  an  exdusive  nature.    2dly ,  with  respect  to 


Written  In-      what  parties  and  to  wh^iJhcts• 

•trument,  j^  ^^  fy^  place,  written  evidenpe  enjoys  an  exclusive 

whtD  coDclu*  ..  *^         •     ^  u       "^  r  i.         \^    ' 

s'lTe  in  iti         Operation  m  many  mstances,  by  virtue  oi  peremptory  legis- 
natare.  lative  enactments  (t«).    So  it  is  in  all  cases  of  written  con- 

tracts (^). 

So  also,  in  all  cases  where  the  acts  of  a  court  of  justice  are 
the  subject  of  evidence.  Courts  of  record  speak  by  means 
of  their  records  only ;  and  even  where  the  transactions  of 
courts,  which  are  not,  technical!]*  speaking,  of  record,  are 
to  be  proved,  if  such  courts  preserve  written  memorials  of 
*  their  proceedings,  those  memorials  are  the-  only  authentic 
means  of  proof  which  the  law  recognizes(y).  And  it  seemsr 
that,  in  general,  where  the  law  authorizes  any  person  to 
make  an  inquiry  of  a  judicial  nature,  and  to  register  the 
*  1044  Y^^^^^^'^&i  *ihe  written  instrument  {z)  so  constructed 
IS  the  only  legitimate  medium  to  prove  the  result. 

Thus,  as  has  beto  seen,  parol  evidence  cannot  be  rd^ 
ceived  of  the  declaration  of  a  prisoner  taken  before  a  ma- 
gistrate under  the  statutes  of  Phil.  &  Mary,  where  the  ex- 
amination has,  as  required  by  those  statutes,  been  taken  in 
writing  (a). 

So  the  official  return  of  the  sheriff  to  a  writ  of  execution' 
is  usually  conclusive  as  between  the  litigating  parties,  al- 
though not  as  between  them  and  himself  (6). 

But  in  general,  public  and  authorized  documents,  whe- 
ther appointed  by  express  authority  of  law,  or  recognized 
by  the  laws  as  instruments  of  authority,  if  they  be  but  col- 
lateral memorials  of  the  fact,  possess  no  exclusive  authori- 
ty as  instruments  of  evidence.    Thus,  although  the  entry 

(u)  SuprOf  tit.  I^audSy  Statute  of. 
^  (x)  Supra,  81.  1001. 

ef)  Vide  auprOf  Insolvent^  729,  note  (h),  [Thompson  v.  BvUock, 
ay,  364.]  In  Bliedstyn  v.  Sedgwick,  (Rep.  Temp.  Hardw.  304.} 
the  Court  refused  to  hear  parol  evidence  ox  the  condemnation  of 
a  ship  in  Carolina,  a  copy  of  the  condemnation  which  had  been 

fiven  to  the  captain  having  been  lost  at  sea.     [See  Arnold  v.  Smith, 
Bay,  150.] 

(z)  Or,  in  some  instances,  an  examined  copy  of  it.     Supra,  Vol. 
I.  p.  151. 

(a)  Supra,  50.    [The  State  v.  Grove,  Martin's  Rep.  43.]    But  pa- 
,  rol  evidence  may  be  given  of  the  same  declarations  made  by  the 

prisoner  at  other  times,  supra,  52 ;  tn/ra,  1054 ;  note  (e).     [The 
StaU  V.  fFeUs,  1  Coxe's  Rep.  424.] 

(b)  Qyfford  T.  WoodgaU,  11  East,  296,  VoL  1.  p.  284.    [See  Lewis 
V.  Bk»r,  1  N.  Hamp.  Rep.  68.] 
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c^a  marriage  in  the  parish  register,  made  according  to  the  part 

Marriage  Act,  be  evidence  of  the  marriage,  it  does  not  ex-  iv. 
elude  the  parol  evidence  of  any  witness  who  can  prove  the 


&ct  of  marriage.     So,  although  public  printed  proclama-  WritteD 
•  tions  of  Government  Gazettes,  public  books,  official  re-  instrument, 

vrbdi  con* 

turns,  and  other  (c)  documents  of  authority,  are.adniissible  elusive. 
in  evidence  to  j^rove  particular  &cts,  they  do  not  exclude 
parol  evidence.     The  principle  applies  in  •general,  as  it 
seems,  where  the  document  contains  a  mere  subsequent 
memorial  and  recognition  of  the  fact  (1). 

A  receipt  for  money,  it  has  been  held,  is  not  conclusive  tUceipt. 
evidence  against  the  person  who  gives  it,  that  he  has  actu- 
ally received  the  money  (/). 

*  Thus,  upon  the  &ifure  of  an  annuity  deed  for  want  of  *  1045 

(e)  Vol.  I.  p.  165,  6. 

U)  See  I  Sid.  44.  1  Lev.  43.  1  Saund.  285.  2  Lutw.  1173.  Co. 
Lit.  by  Harg.  &  But.  373.  Latour  v.  Bland,  2  Starkie's  C.  382. 

(1)  [Parol  evidence  is  admissible  to  prove  the  defendant  to  be  an 
innkeeper,  In  an  action  against  bim  as  sucb,  althougb  bis  license  as 
such  is  on  record.  Omngs  v.  Wyant,  1  Har.  &  M'Hen.  393.  Or 
to  JMP0F9  the  existence  of  a  partnership,  althougb  there  are  written 
articles  of  partnership.  fViddindd  v.  WiddiJiM,  2fiinney,  245.  See 
also  ]  Serg.  S&  Rawle,  464.  On  an  issue  of  infancy,  parol  evidence 
is  admissible  to  prove  tbe  age  of  the  party,  though.,  there  be  an 
entry  in  the  family  bible.    Btder  v.  Young,  3  Bibb,  520. 

In  Massachusetts,  parol  evidence  of  marriages  is  received,  al- 
though officiating  clergymen  and  magistrates  are  by  statute  requir- 
ed to  keep  a  record  of  all  marriages  solenmized  before  them,  and 
to  return  annually,  to  the  clerk  of  the  town  where  they  reside,  a 
certificate  of  the  names  of  all  persons  by  them  joined  in  marriage. 
So  parol  proof  of  the  age  of  persons,  and  the  time  of  their  death, 
is  constantly  admitted,  althougb  a  statute  requires  that  births  and 
<leaths  shall  be  recorded  by  town  clerks  ;  and  parents,  householders, 
&c.,  are  liable  to  a  penalty  for  neglecting  to  give  notice  of  births 
in  their  ftimilies. 

Where  the  magistrate,  before  whom  a  clerk  of  a  militia  company 
was  alleged  to  have  taken  the  oath  of  office,  made  no  record  of 
administering  such  oath,  testimony  of  witnesses  present  when  the 
oath  was  administered  was  admitted  to  prove  the  fact.  Baasett  v. 
ManhaUj  9  Mass.  Rep.  312.  See  Colbum  v.  Ellis  if  al.,  5  ib.  427. 
fFdUs  ifoLy.  BatteUe  if  al.,  11  ib.  477. 

On  an  indictment  for  uttering,  &c.  a  counterfeit  bank  note,  pa- 
rol evidence  is  admissible  to  prove  that  the  person,  whose  name 
appears  on  the  note  as  president,  actually  was  president  of  the 
bank.  Smith  v.  Smithy  5  bay,  175.  So  parol  evidence  is  admissi- 
ble to  prove  that  the  defendant  is  a  judge,  on  the  question  of  dis- 
charging him  on  common  bail.  Gratz  v.  JfHson,  1  Halsted^s  Rep. 
419.  I>ocuments,  certified  by  a  foreign  notary,  tending  to  prove  a 
transfer  of  an  American  vessel  to  a  foreigner,  may  be  contradicted 
by  parol  evidence.     U.  States  v.  7%e  Jason,  1  Peters*  Rep.  450. 

See  Post.  1054,  noU  (1).] 
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IT. 


Written 
iDstrument, 
when  Goa- 
cluiive. 
ConfBsuon. 


As  to  what 
facts. 


a  memorial,  upon  an  action  brought  by  the  plaintiff  against 
the  two  grantors,  to  recover  the  consideration  paid,  one  of 
the  defendants,  who  was  a  surety  only,  was  permitted  to 
show,  notwithstandinff  his  havinff  signed  a  receipt  for  the 
money,  jointly  with  the  other  defendant,  the  principal,  that  * 
he  had  never  m  fact  received  the  money  {d).  p 

In  die  case  of  Wilson  v.  Patdter^  which  •is  very  briefly 
reported  (c),  it  is  stated  merely  that  a  defendant  in  trover 
was  charged  with  his  confession  taken  before  commissioners 
of  bankrupt,  and  that  the  Chief  Justice  refused  to  let  the 
defendant  explain  it  by  parol  evidence.  It  is  not  stated  in 
what  way  the  defendant  proposed  to  explain  the  docu- 
ment ;  and  it  would  not  be  safe  to  rely  much  on  so  very 
loose  a  report. 

In  the  common  case  of  a  confession  taken  before  a  ma- 
gistrate, on  a  charge  of  felony,  the  practice  is  for  the  pro- 
secutor to  prove  by  evidence  that  the  written  document 
produced  is  a  faithful  account  of  the  prisoner's  statement ; 
upon  principle,  therefore,  it  scarcely  admits  of  doubt  that 
the  prisoner  is  at  liberty  to  meet  such  evidence  by  con- 
trary testimony,  and  to  show  that  the  written  instrument  is 
inaccurate.  The  statutes  which  authorize  the  magistrate 
to  take  the  examination  of  prisoners  do  not  give  them  an 
exclusive  force ;  and  their  admissibility  and  operation  as 
evidence  seem  to  stand  upon  the  same  footing  with  any 
other  admissions  at  common  law  (f),  which,  in  such  instan- 
1046  ces,  are  *  usually  inconclusive  {g).  And  it  seems  that  in 
general,  where  a  document,  such  as  a  letter,  not  being 
matter  of  compact  and  agreement,  is  given  in  evidence  as 
an  admission  by  the  adversary,  the  latter  may  adduce  evi- 
dence to  show  that  it  originated  in  mistake,  or  to  explain 
it  by  circumstances  (A). 

2dly.  Next,  with  respect  to  the  parties^  and  the  particu- 
lar facts  which  it  recites. — ^The  instrument  offered  in  evi- 
dence, whether  record,  deed,  or  simple  contract,  is  offered 

(d)  Stratum  v.  RastaU  if  an^ther^  3  T.  R.  366.  And  see  The  At- 
tomiuQentrai  v.  Randall  and  others^  2  Eq.  C.  Abr.  743,  and  cited 
2  T.  It.  369,  and  approved  uf  by  Buller,  J. ;  where,  although  a  re- 
ceipt had  been  signed  by*  three  trustees,  the  Lord  Chancelh>r  de- 
creed that  the  one  only  who  had  received  the  money  should  be  an- 
swerable for  it.  But  see  Roumtree  y,  Jacob,  2  Taunt.  141.  See  tit. 
Receipt.  ^ 

(e)  2  Str.  794. 
If)  Supray5l. 
(g)  Supra,  tit.  Mmissums. 

J\)  Supra,  35,  &  vid.  HiUsten  v.  Jumps&n,  4  Esp.  C.  189.  1  T.  R. 
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either  as  between  the  $ume  parties,  or  where  either  one  or       pabt 
both  are  different.    Even  where  both  parties  are  the  same,         it. 
it  fiequentiy  happens  that  the  instrument  will  not  operate        f    ' 
as  an  estafpd  unless  it  be  specially  pUaied  (t) ;  and  if  it  Written 
has  not  been  pleaded,  parol  evidence  of  the  fact  is  adtnis-  ^V^^*  ^  ^ 
sible-in  contradiction  of  the  written  instrument  (j).  'mconduiiTe 

In  the  next  place,  even  where  a  recdrd  or  deed  exists,  inttrputtt. 
which  is  eondnuwe  upon  the  partks^  it  is  not  always  conclu- 
sive upon  aC|Mmi^. 

Thus,  evidence  is  admissible  to  prove  that  a  deed  was 
executed,  ot  a  bill  of  exchange  made,  at  a  time  different 
from  the  date  (ft),  or  that  the  party  in  whose  name  a  contract  • 
bt  the  sale  of  goods  was  made  was  but  the  agent  of  ano- 
ther f  2)  (1).  And  even  in  the  case  of  records,  *  which  are  *  1047 
concrarive  as  far  as  regards  tUeir  substance,  averments  and 
prooft  may  be  received  to  contradict  them  as  to  time  and 
place,  and  many  other  particulars  (m). 

The  reason  is,  that  in  the  case  of  the  record,  the  points  of 

(i)  Aipni,  YpL  1.  p.  dO&-d.  303. 

(/)  Parol  evidence  is  adtjoissible  to  show  that  land  described  in  a 
deed  as  meadow  was  not  meadow,  for  it  is.  not  the  essence  of  the 
deed.   SkipufUh  y.  Chrem^  1  Str.  610. 

(k)  The  plaintiff  may  declare  on  a  bond  bearing  date  on  one  day, 
andjproTe  a  delivery  on  another  day  (Goddard^s  case,  2  Co.  4,  b), 
or  allege  a  deed  to  have  been  delivered  on  a  day  different  from 
that  on  which  it  bears  date.  Ha^  v.  Cazenove,  4  East,  477.  Stone 
V.  Afltfe,  3  Lev.  d4&  [OUei  v.  MtekSi  Addison's  Rep.  384.  Geie^ 
$r  al.  V.  OdenkemeTj  4  Yeates,  278.  Fox^s  Lessee  v.  Palmer  it  ol.,  2 
Dallas,  214.  S.  P.} 

(I)  WUsen  V.  HarL  1  Taunt.  295 ;'  su-ftra^  635.  So  a  purchaser  of 
land,  having  Ibade  tne  purchase  in  the  name  of  another,  may  show 
that  be  (the  purchaser)  paid  for  it,  in  order  to  raise  a  resulting  trust. 
1  Vem.  366.  Where  parol  evidence  was  offered  (to  raise  an  equity) 
that  a  pension  granted  by  the  Crown  absolutely  was  in  trust  for  the 
plaintiff,  which  the  defendant,  by  his  answer,  denied,  the  evidence 
waa  rejected  by  Lord  Thurlow.  Fordifce  v.  Willis,  3  Bro.  C.  C.  577. 

(m)  See  Starkie's  Crim.  Pleadings,  2d  edit.  325,  and  supra.  Vol.  I. 
p.  199.  [Brier  v.  Woodbury  Sc  a/.,  1  Pick.  362.  Burton  v.  Pond^ 
5Day,m] 

(1)  [The  acts  of  agents  do  not  derive  their  validity  from  profess- 
ing on  the  isce  of  them  to  have  been  done  in  the  exercise  of  their 
agmcv ;  but  the  liability  of  the  principal  depends  on  the  facts, 
1st  That  the  act  was  done  in  the  exercise,  and  2d.  Within  the  li- 
mits of  the  power  delegated;  and  on  ascertaining  these  facts,  as 
eomieeied  with  the  execution  of  any  written  instrument,  parol  tes- 
timony is  admissible :  Hence,  where  a  check,  drawn  by  a  person 
who  was  the  cashier  of  a  bank,  appeared  doubtful  on  the  face  of 
it,  whether  it  was  an  official  or  private  act,  parol  evidence  was  ad- 
mitted to  show  that  it  was  an  official  act.  Mechanics^  Bank  of 
AUzandria  v.  Bank  of  Cdumhia,  5  Wheat.  326.] 


1047 


PAROL  EVIDENCE.— in. 


PART 
IV. 


Inter  parties. 


variance  would  not  have  been  considered  to  be  material  at 
the  trial,  and  therefore  the  evidence  does  not  in  effect  con- 
,  tradict  the  record ;  and  that  in  the  case  of  deeds  or  other 

Written  agreements  it  was  not  the  intention  of  the  contracting  par- 

evideooe  as  to  ti^s  to  bind  themscli^s  precisely  as  to  such  particulars,  such 
inconclusive  instruments  being,  for  the.  sake  of  convenience,  frequently 
executed  on  days  different  from  those  on  which  they  bear 
date,  and  commercial  agreements  being  as  frequently  made 
on  behalf  of  a  principal  in  the  name  of  an  agent  (2). 

The  parties  to  a  written  agreement  are  not,  in  general, 
precluded  from  proving  facts  consistent  with  the  agree- 
•  ment,  although  not  expressed  in  the  agreement.  Where 
the  written  agreement  was,  that  MaxweU  should  purchase  of 
Sharp  2,000/.  stock,  it  was  held  that  the  plaintiff  might  give 
in  evidence  a  parol  agreement  to  buy  2,000/.  stock  (which 
belonged  to  Stiaiprfind.  Abbot,  but  stood  in  the  name  of 
Sharm  of  Sharp  and  Abbot,  the  parol  being  consistent 
with  tne  written  agreement  (m). 

And  as  between  the  parties  to  a  deed,  or  those  who  claim 
in  privity,  evidence  is  admissible  to  show  the  .purpose  and 
intention  of  executing  the  instrument,  provided  it  be  per- 
*  1048  fectly  consistent  with  the  legal  *  operation  of  the  instru- 
ment, and  not  inconsistent  with  its  express  terms. 

Thus,  in  the  case  of  Milboum  v.  Ewart  fy  others  (n)^ 
where  a  man,  in  contemplation  of  marriage,  executed  a  bond 
to  his  intended  wife  (the  plaintiff),  conditioned  for  the  pay- 
ment o*f  money  by  the  heirs  or  executors  of  the  obligor  to 
the  plaintiff,  at  the  expiration  of  twelve  calendar  months 
from  and  afler  the  death  of  the  obligor,  and  to  an  action 
on  the  bond  against  the  heirs  at  law  of  the  d^eased  hus- 
band, they  pleaded  the  marriage,  &c.  and  the  plaintiff  re- 
plied the  fact  that  the  bond  was  made  in  contemplation  of 
a  marriage  between  the  defendant  and  the  obligor,  and 
with  intent,  that  in  case  the  marriage  should  take  place, 
and  the  plaintiff  should  survive  her  husband,  the  plaintiff 
should  have  the  benefit  of  the  bond,  it  was  held  that  those 
facts  might  well  be  averred,  being  perfectly  consistent  with 
the  bond. 

It  has  already  been  seen,  that  as  between  parties  to  a 
deed,  evidence  of  a  further  consideration  than  that  express- 
ed in  the  deed  is  admissible  where  the  evidence  does  not 
contradict  the  deed  (o). 

Except  in  cases  where  the  Statute  of  Frauds  requires  a 

(I)  Supra,  635 ;  infra,  1067.  1087,  8. 

(m)  MaxweU  v.  Shsarp,  Say.  187. 

in)  ST.  R.  381.  (o)  Supra,  1004. 
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written  agreement,  parol  evidence  may  be  admissible,  in  part 

conjiinction  with  written^  to  prove  the  agreement.    Thus,  iv. 
if  an  agreement  be  reduced  to  writing,  parol  evidence  is  ad- 


missible to  show  that  the  parties,  without  writing,  afterwards  Written  eTi- 
varied  the  terms  (p) ;  for  here  the  evidence  is  pTOred,  not  to  ^^^  1^^^^  |„. 
vaiT  the  terms  of  an  instrument  which  stands  admitted  as  the  conclusive  'in- 
real  record  of  the  intention  of  the  parties,  but  is  offered  ^"  p»rt«s. 
ccHisistently   with   the   existence  of  the  instrument,  and 
confeflsing   that   it  does  so  exist,  in  order  to  avoid  its 
*  effect  by  proof  of  a  new  agreement,  adopting  the  old  one,  *  1049 
either  wholly  or  in  part,  but  annexing  certain  additional 
terms. 

It  has  indeed  already  been  seen,  that  previous  or  cotem- 
porary  declarations  are  not  admissible  to  vary  the  terms  of  • 

a  written  agreement ;.  where,  however,  the  nature  of  the 
subject-matter  does  not  require  the  agreement  to  be  in  # 
writing,  although  a  presumption  arises,  in  the  absence  of 
proof  to  the  contrary,  that  the  parties  expressed  in  writing 
the  lokole  of  their  intention  in  respect  of  the  subject-mat* 
ter,  and  intended  the  written  terms  to  operate  as  an  agree^ 
ment,  yet  that  presumption  may^it  seems,  be  rebutted  by 
express  evidence  that  what  was  so  written  was  intended  as 
a  mere  memorandum  of  one  part  or  branch  only  of  a  more 
general  agreement,  and  was  not  intended  to  operate  abso- 
lutely and  unconditionally  (9),  or  it  may  be  shown  that  a 

(p)  Lord  Maton  v.  Edioorth,  6  Bro.  P.  C.  587.  Cuff  ▼.  Penn,  1 
M.  &  S.  21.    Supra,  1002 ;  tn/ro,  1050. 

(q)  See  Jeffary  v.  Walifmf  1  Starkie's  C.  267.  The  action  was  in 
iusumptit  for  not  taldng  proper  care  of  a  horse.  A  written  memo< 
randum  was  made  upon  hirinff  a  horse  *'  six  weeks,  at  two  guineas 
— fF,  W.  (the  hirer)  r  Lord  £Ilenborouffh  held  that  evidence  was 
admissible  to  show  that  at  the  tfane  of  the  hiring  it  was  expressly 
stipulated,  that  as  the  horse  was  used  to  thj,  the  hirer,  if  he  took 
him,  should  be  liable  to  all  accidents. 

In  many  instances,  the  terms  reduced  to  writing  may  constitute 
but  a  small  part  of  the  real  contract.  Suppose  A.  to  let  a  house  by 
parol  to  S.  for  two  years,  and  that  at  the  time  of  the  parol  agree- 
ment a  stipulation  as  to  the  furniture  is  made,  for  convenience  of 
calculation,  in  writing,  and  that  at  the  foot  of  the  account  is  writ- 
ten ""  B.  to  take  the  furniture  at  the  above  valuation,"  it  would  be 
difficult  to  contend  that  B,  would  be  bound  to  buy  the  furniture, 
although  A.  refused  to  let  him  occupy  the  house,  and  that  B,  would 
be  concluded  by  the  written  part  of  the  engagement  from  showing 
the  real  condition  annef  ed  to  it  • 

An  order  for  goods,  describing  their  number  and  kind,  is  evi- 
dence for  the  plaintiff  in  an  action  against  the  defendant  for  not 
delivering  the  goods,  although  no  time  or  price  was  mentioned ; 
and  the  defendant's  acceptance  of  the  order,  and  the  price  agreed 
upon,  may  be  proved  by  parol.  Ingram  v.  Lea,  2  Camp.  521. 
Where  the  terms  of  adjustment  with  an  underwriter  were  indors- 
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PART  parol  contract  was  made  independently,  wholly  collateral 
lY.  to  and  distinct  from  a  written  one  made  at  the  same  time. 
— i— —  In  such  cases,  the  parol  evidence  is  used  not  to  vary  the 
Written  evi-  terms  of  the  written  instrument,  but  to  show  either  that  it 
fnoMaciiui^ve  ^^  inoperative  as  *  an  entire  and  independent  agreement,  or 
inter  partes,     that  it  is  collateral  and  irrelevant. 

^  1050  Where  a  statute  requires  the  agreement  to  be  in  writing 
the  case  admits  of  a  very  different  consideration ;  there 
the  oral  and  written  terms  could  not,  it  should  seem,  be 
incorporated ;  and  it  might  be  very  questionable,  under  the 
circumstances,  whether  the  previously  written  agreement 
would  be  discharged  and  revoked  by  a  subsequent  oral 
agreement  (r)  (1).  In  cases  however  which  are  under  the 
•  dominion  of  the  statute  of  Frauds,  parol  evidence  is  admis* 

sible  to  diow  a  dispensation  with  the  performance  of  part 
^         of  the  original  contract,  such  as  an  agreed  substitution  of 
other  days  than  those  stated  in  the  contract  for  the  delive- 
ry of  goods  sold  {$).    It  is  otherwise  where  the  terms  of  the 

ed  on  the  policy,  and  the  money  was  paid,  parol  evidence  was  ad- 
mitted of  a  previous  affreiueat,  that  if  toe  other  underwrilerB 
should  eventually  pay  a  less  sum,  the  surplus  should  be  returned. 
Russell  V.  Dunskeyf  6  Moore,  233. 

(r)  An  agreement  to  wave  a  contract  for  the  purchase  of  lands 
is  as  much  an  agreement  concerning  lands  68  the  original  contract 
is  and  must  therefore,  as  it  seems,  be  in  writing.  See  Lord  Hard- 
wicke's  observations  in  Bvekhouse  v.  Crosby,  Eq.  C.  Abr.  32,  and  in 
BeU  v.  Howard,  9  Mod.  302.  In  Parteriehe  y.PowUi  (2  Atk.  384), 
Lord  Hardwicke  is  reported  to  have  said,  that* to  add  any  thing  to 
an  agreement  in  writing,  by  admitting  parol  evidence  which  would 
affect  land,  is  not  only  contrary  to  the  statute  of  Frauds,  but  to  the 
•  rule  of  common  law  before  the  statute  was  in  being ;  V^t,  as  mere 
^  '  parol  agreements  concerning  land  were  operative  before  the  sta- 
tute, there  seems  to  have  b^n  no  reason  why  a  written  contract 
should  not  be  varied  by  a  subsequent  oral  agreement  when  it  re- 
lated to  lands,  as  well  as  in  any  other  case.  See  Clifuin  v.  CooAe, 
1  Sch.  &  Lef.  35. 

(s)  Cuffv.  Penn,  1  M.  &  S.  2J.  See  also  the  case  of  Warrtn  v. 
^S^^,  Cited  in  IMHer  v.  Holland,  3  T.  R.  591 ;  where  BuUer,  J. 
held  that  an  agreement  to  extend  the  time  was  not  a  waver  but  a 
continuance  of  the  original  agreement.  See  also  l^ftrusA.  v.  Rake, 
1  Esp.  C.  53,  Cor.  Lord  Kenyon ;  where,  in  a  written  agreement, 

• 

•  (1)  [Where  land  was  sold  and  conveyed,  and  the  parties  after- 
wards agreeing  to  rescind  the  contract,  the  conveyances  were  giv- 

*  en  up,  but,  by  accident,  the  notes  for  the  purchase  money  were  not 

Siven  up ;  it  was  held,  in  an  action  on  the  notes,  that  parol  evi- 
ence  of  the  rescinding  of  the  contract  could  not  be  given  at  law ; 
the  land,  having  been  vested  by  deed,  could  not  be  devested  other- 
wise than  bydeed.  Sally  v.  SandifU,  2  Rep.  Con.  Ct.  445.  See 
Barrdi  v.  Thjomiikt^  1  Greenlea^72.  Jlfor^^ol/ v.  fV^Jk,  6  Mass. 
Rep.  24.    Eamts  v.  Savagt,  14  ib.  425.] 
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written  contract  woald  be  varied  by  the  subsequent  agree-  past 

ment  (0*  iv. 
*Next,  where  one  of  the  contending  parties  was  not  a 


forty  to  the  record  or  other  instniment-^It  has  been  seen,  *  1051 
that  in  some  instances,  where  the  proceeding  is,  as  it  is  Written  evi- 
technically  termed,  in  rem^  the  judgment  or  decree  is  final  tion^f  ain^^^^^ 
and  conclusive  upon  all  («)•     Where,  however,  the  record  itnogeff. 
is  admissible,  but  not  conclusive  evidence,  even  parol  evi- 
dence seems  to  be  admissible  to  prove  the  fact  m  contra- 
diclkm  of  the  record. 

Thus,  upon  an  indictment  against  an  accessoi^  to  a  fe- 
lony, although  the  record  of  the  conviction  of  the  principal 
be  admissible  evidence  to  prove  the  fact,  vet,  as  it  is  not 
conclusive,  the  accessory  is  entitled  to  adduce  any  legal 
evidence  in  contradiction  of  the  feet  stated  on  the  re- 
cord (x). 

Aldiough  there  are  many  instances  in  which  a  deed  or 
agreement  between  otli^rs  is  evidence  fot  or  i^ainst  a 
stran^r,  or  where  such  a  deed  or  other  agreement  would 
be  evidence  in  fiivour  of  a  mere  stranger,  as  to  s<Hne  ex- 
trinsic feet  stated  in  the  instrument  againit  a  party j  yet  it 
seems  to  be  a  general  rule,  that  in  all  these  cases  parol 
evidence  of  the  feet  would  still  be  admissible ;  in  other 
words,  the  instrument  could  never  conclude  the  party  by 
estoppel  or  otherwise. 

Thus,  m  the  case  of  The  King  v.  Scamnumden  (y),  *al-  *  1052 
ready  cited,  the  inhabitants  of  a  parish  were  permitted  to 
show  that  30/.  was  in  feet  paid  as  the  consideration  upon 

an  appraisement  on  a  ffiven  day  was  specified  as  a  condition  pre- 
eedent,  oral  evidence  of  an  enlargement  by  consent  was  admitted. 
Cor.  Lord  Kenyon.    But  see  StunabaU  v.  Ftcam,  Biuib.  I?.*). 

(t)  See  Lord  Ellenborough's  observations  in  CvffT.  Penn^  1  M. 
&  8. 26 ;  where  he  says,  "If  this  agreement  had  been  varied  by 
parol,  I  should  have  thought,  on  the  authority  of  Meres  v.  AnseU^{3 
Wils.  275),  that  there  had  been  atronff  gi:ound  for  the  objection." 
But  note,  that  Meres  v.  Jinsdl  was  decided  wholly,  as  far  as  the  re- 
port mtimates,  upon  the  general  principle  of  the  inadmissibility  of 
a  eoienuwrary  parol  agreement  to  vary  the  terms  of  a  written  one. 
In  Cw  V.  Pewn  (and  the  same  observation  is  applicable  tq  Meres  y. 
JinseU)j  and  all  other  cases  within  the  statute  of  Frauds,  the  statute 
itself  precludes  any  alteration  of  a  written  contract  by  a  subsequent 
parol  agreement. 

(u)  Suproy  Vol.  hp.2SS;  ifvid.  infrOj  tit.  Sememeni. 

(x)  Simro,  tit.  Aeeessary^  14. 

(y)  3  "^  R.  474.  See  other  eases  where  evidence  has  been  ad- 
mitted of  a  consideration  different  from  that  expressed  in  the  deed. 
FOmer  v.  Gott,  7  Bro.  P.  C.  70.  Clarkson  v.  Hanwavj  2  P.  Wms. 
203.    IVes.  128;  ^nipm,  1004. 1016. 

VOL.  III.  10 
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PABT       the  sale  of  an  estate,  although  the  deed  of  conve^aiiGe  be- 
IV.         tween  the  parties  specified  28/.  as  the  consideration.  Here 
— 7*"^"""  the  question  was  as  to  the  value  actually  given  for  the  eg- 
Written  evi-^   ^g^j^ .  and  although  the  agreement  was  i^nma^acfe  evidence 
tion^V ^a^aiost  ^  ^o  the  &ct,  and  although  the  parties  themselves  might 
strangers.        have  been  bound  by  their  own  representation  of  the  trans- 
action, it  was  not  binding  upon  strangers  to  the  exclusion 
of  the  real  fitct. 

In  the  case  of  T%e  Einff  v.  Laindon  (z),  the  question  as 
to  a  settlement,  was,  whether  the  parties  intended  to  con- 
tract as  nfaster  and  servant,  or  as  master  and  apprentice ; 
the  written  agreement  was  -as  follows :  '^  I,  J.  JIf.  do  here- 
by agree  with  /.  C.  to  serve  me  three  years,  to  learn  the 
business  of  a  carpenter,  the  first  year  to  have  U.  2d.  per 
day,  the  second  year  to  have  U.  6a.  per  day,  &c."  In  ad- 
dition to  this,  J.  C.  was  admitted  to  prove,  at  the  trial, 
that  at  the  time  of  signing  the  agreement  he  agreed  to  give 
Jl  M.  the  sum  of  three  guineas,  as  ji  premium  to  teach  him 
the  trade,  and  that  he  was  not  to  be  employed  in  any  oth- 
er work.  The  court  of  King's  Bench  neld  that  the  evi- 
dence was  admissible,  being  offered  not  to  contradict  a 
written  agreement,  but  to  ascertain  an  independent  &ct  (a). 
It  is  however  to  be  observed,  upon  this  case,  that  the  ques- 
tion might  have  been  very  diflerent  indeed  had  it  arisen  as 
between  the  contracting  parties ;  as  if,  for  instance,  a  dis- 
pute had  arisen  between  them  as  to  the  nature  of  the  ser- 
vice which  the  master  had  a  right  to  exact  by  virtue  of  the 
*  1053  agreement.  If  in  *  that  case  the  servant  had  insisted  on 
the  co-existing  parol  agreement,  to  limit  his  service  to  car- 
penter's work,  the  objection  would  have  operated  strongly 
that  this  would  have  been  to  superadd  terms  by  parol  to 
those  contained  in  the  written  instrument,  or  to  explain 
the  intention  of  the  parties  by  parol  evidence  (6).  But  the 
question  was  between  strangers  to  the  contract ;  the  point 
in  issue  was,  the  real  intention  of  the  parties  when  they 
committed  certain  terms  to  writing,  the  terms  so  written 
were  admissible  evidence,  as  tending  to  prove  the  fact  on 
the  natural  presumption,  in  the  absence  of  all  suspicion  of 
fi'aud,  that  the  parties  would  disclose  their  real  intention  ; 
but  this  was  not  the  only  medium  of  proof,  neither  was  it 
an  exclusive  one,  for  the  private  statement  of  the  parties 
could  not,  on  any  principle,  bind  and  estop  strangers. 

(z)  8  T.  R.  379.    See  also  JR.  v.  Shinjidd,  14  East,  544# 

(a)  Per  Lord  Kenyon,  C.  J.  and  Lawrence,  J. 

(b)  Supra^  1003,  if  sea.    [See  Strong  v.  GktsgmPf  1  Car.  Law  Re- 
pos.  !279.    Hawkins  t«  Hatohins,  ibid.  496.] 
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Where  the  action  was  brought  against  an  heir  and  de-  paat 

▼isee,  on  a  bond,  and  issue  was  taken  on  the  fact,  whether  iv. 
the  defendant  had  sold  the  estate  for  more  than  168/.  a 


lease  and  release  were  produced  in  evidence,  from  which  it  WriiteD  evi- 
appeared  that  the  defendant  had  sold  the  estate  for  210/.,  tion^of  ^a^ahut 
but  it  was  held  that  he  was  at  liberty  to  prove  that  part  of  itraogen. 
the  estate  so  sold  did  not  belong  to  the  testator,  but  had 
been  purchased  by  the  defendant  for  the  sum  of  42/.  in  or- 
der to  be  sold  to  the  vendee  (c).    Here  the  evidence  was 
consistent  with  the  terms  of  tne  deed ;  but  even  if  it  had 
not  been  so,  it  seems  that  it  would  still  have  been  admissi^ 
Ue  as  between  those  parties,  for  although^  as  between  the 
defendant  and  the  vendee,  the  defendant  might  have  been 
estopped  by  his  deed  from  making  any  averment  against 
it,  yet  as  betwe^i  the  plaintiff  and  defendant  there  was  no 
mutuality,   and  consequently  no  estoppel,  and  therefore 
the  defendant  was  not  concluded  upon  *  issue  joined  as  to  *  1054 
the  amount  for  which  the  estate  sold,  from  showing  the 
real  &.ct.    It  was  held  in  the  same  case,  that  although  tlie 
deed  stated  that  the  consideration  was  paid  to  the  vendor, 
evidence  was  admissible  to  show  that  it  was  paid  to  a  third 
peiBOii,  with  his  privity. 

A  party  to  a  deed  may  in  an  action  between  others  con- 
tiadict  tlie  deed  by  his  testimony  ;  thus,  one  who  has  joint- 
ly with  another  executed  an  assignment  of  a  ship,  as  of 
their  joint  property,  is  competent  to  prove  that  he  had  no 
interest  in  it  (d). 

With  the  exceptions  already  adverted  to,  the  general  in-  General  rule 
Jerence,  as  above  stated,  seems  to  be,  that  oral  evidence  JJnJe^t'opJral 
may  be  used  indiiferently  as  original  and  independent  evi-  tion  ^r  parol 
'dence  of  il  feet,  either  concurrently  with  or  in  opposition  whence. 
to  written  testimony ;  and  that  written  evidence,  however 
superior  it  may  be,  and  frequently  is  in  effect  to  mere  oral 
.evidence,  does  not  in  any  case,  of  its  own  authority,  un- 
aided by  an  express  rule  of  law,  exclude  such  evidence  (1), 

(e)  Green  v.  fVeston^  Say.  209. 
(d)  lT.R.20l;if  mjpra,  17, 18. 


(1)  [Parol  evidence  is  admissible  to  enlarge  the  time  of  perforni- 
ance  of  a  written  simple  contract.  Keating  v.  Price,  1  Johns.  Ca.s. 
22.  Or  to  enlarge  the  time  for  performing  a  condition  ;  or  to  show 
a  waiver  of  the  performance  of  it.  Iteming'  v.  GUbertf  3  Johns. 
588.  Or  to  prove  ab  accord  executed  in  discharge  of  a  written 
agreement  previously  made.  Hall  v.  Stewart,  ^  Day,  428.  Or  to 
show  that  at  the  time  of  entering  into  articles  for  the  sale  of  land, 
it  was  agreed  by  the  parties,  that  tlte  instalments  should  be  paid  in 
whatever  money  was  current  at  the  time  they  fell  due,  the  articles 
not  speeifying  the  kind  of  money  to  hp  paid.     M\Afren  v.  Otterif  X 
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FART  In  an  action  for  bribery  at  an  election,  it  was  held  that 

lY.         parol  evidence  was  admissible  to  prove  the  delivery  of  the 
— — —  precept  to  the  returning  officer,  aJthough  it  appeared  that 
the  returning  officer  had  indorsed  upon  the  precept,  with  a 
view  to  prove  it,  the  time  of  his  naving  so  received  it, 
and  that  the  indorsement  had  been  attested  by  two  wit- 
nesses (e). 
*  1055      *  So  an  instrument  in  itself  defective  and  inoperativie 
To  confirm  or  may  be  confirmed  and  supplied  by  oral  testimony,  and 
unaShenUcit-  ^P®'*^^  '^  conjunction  with  it.    Thus,  where  in  the  bish- 
ed  written       <^p's  roffister  a  blank  was  left  for  the  name  of  the  patron, 
.4»7ideoce»         it  was  held  that  this  might  be  supjdied  by  oral  testimo^ 

ny  (/),  for  as  the  presentation  itself  might  have  been  by  pa- 
rol, it  might  have  been  proved  by  the  aid  of  the  suppletory 

(e)  Grey  v.  SmithueSy  4  Burr.  21^3.  It  appeared  in  the  case  of 
JUason  v.  Tranter,  1  8tra.  499,  that  the  dying  declaration  of  Mr. 
Lutterel,  the  deceased,  had  been  taken  down  in  writing,  by  a  wit- 
ness, at  the  instance  of  two  justices  of  the  peace  who  were  pre- 
sent ;  the  witness  had  afterwards  copied  the  writing  thus  mode, 
and  produced  it  at  the  trial ;  but  the  original  was  not  j^oduced.  The 
court  held  that  the  copy  was  not  evidence.  Upon  this  it  may  be  obser-  . 
ved,  that  although  the  copy  was  not  evidence,  the  original  being  still 
in  existence,  and  being  better  evidence  than  the  copy,  yet  it  seems,' 
that  in  such  a  case,  tne  mere  fact  that  the  witness  ledueed  the  de* 
clarations  to  writing  at  the  time  would  not  exclude  parol  eridenee 
of  those  declarations,  the  instrument  not  being  an  authentic  one, 
authorized  by  the  statute  of  PhiL  &  Mary.  (See  iSoyer's  case,  12 
Vin.  Ab.  33,  pi.  7.)  In  the  same  case  other  declarations  of  the  de- 
ceased which  haa  not  been  taken  down  in  writing,  made  at  other 
times,  were  received  in  evidence.    See  2  Starkie's  C.  206. 

The  fact  that  a  receipt  has  been  given  does  not  exclude  paro^ 
evidence  of  payment  by  a  witness  who  saw  die  money  paid*  Mam- 
beH  V.  Co&en,  4  £sp.  C.  2ia    Cor  Ld.  Ellenborough. 

CO  Bishop  qf  Mtaih  v.  Lord  BelJUld,  1  Wils.  215. 

m  

Yeates,  135.  2  Dallas,  173.  S.  C.  But  where  certain  money  had 
been  made  a  legal  tender  by  statute,  parol  evidence  was  held  inad- 
missible to  show  what  kind  of  money  was  meant  under  the  words 
^'  current  lawful  money.*  Lu  v.  Bxddity  1  Dallas,  176.  Bond  v. 
Haas^s  Ex'rs,  2  ib.  133, 

Parol  evidence  is  admissible,  in  an  action  by  the  indorsee  against 
the  indorser  of  a  note,  indorstd  in  hlankf  to  show  that  at  the  time 
of  the  indorsement,  the  indorsee  received  the  note  under  an  agree- 
ment that  he  should  not  have  recourse  to  the  indorser.  HiU  v.  Ely^ 
5  Serg.  &  Rawie,  363.  S.  P.  Fidd  v.  Mckerson,  13  Mass.  Rep. 
138.  Cumminga  v.  Fishery  Anthon's  N.  P.  4.  So  in  an  action,  by 
the  assignee  against  the  assignor  of  a  sealed  f^oUy  to  recover  back 
the  consideration  p^id  on  the  assignment,  parol  evidence  was  held 
admissible,  on  the  part  of  the  defendant,  to  prove  that  at  the  time 
of  assigning  the  note,  the  plaintiff  agreed  to  put  it  immediately  in 
suit,  and  to  take  it  at  his  own  risk.  Mehelm  v.  Bamety  I  Coxe's 
Rep.  86,    See  also  Storer  v.  Lo^an,  9  Mass.  Rep.  55.] 
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fBx^V  evidence,  consequently  there  was  no  unwarranted       PARf 
eabslitution  of  oral  for  written  evidence.  iv. 


Paaticuulbs,  bill  ot. 

The  object  of  a  bill  of  particulars  is  to  give  the  defen-  ^^3«^*  °f- 
dant  more  specific  and  precise  information  as  to  the  na- 
ture and  extent  of  the  demand  made  upon  him  by  the 
plaintiff,  than  i%  announced  by  the  declaration  {g)^  in  a 
mode  unencumbered  by  the  technical    *  formalities  of  *  1056 
pleading.    Hence,  as  will  appear  from  the  decisions  on 
this  head,  referred  to  below,  particulars  are  in  general  suf-  ^ben 
ficient,  provided  they  be  not  so  materially  erroneous  (A)  as  '"  ^*^"^' 

(g)  Wherever  the  form  of  pleading  is  so  geueral  as  not  necessa- 
rily to  enable  the  defendant  to  prepare  fully  for  his  defence,  as 
where  a  seneral  form  is  given  by  a  statute,  such  as  9  Ann.  c.  14,  or 
2S  Geo.  n.  e.  96,  it  seems  that  the  plaintiff  would  be  required  ta 
famish  a  biU  of  particulars.  See  Tidd's  Practice,  7th  edit.  [Mercer 
V.  £SoMre,  3  Johns.  d48.}  So  where  the  action  is  on  a  bond  condi- 
tioned to  indemnify  or  to  perform  covenants.  So  in  ejectment  on 
a  forfeiture  of  a  lease  (Doe  d.  Birch  v.  PhUUp8y  6  T.  R.  597) ;  or  if 
the  plaintiff  declare  generally  in  ejectment,  and  without  sufficiently 
speci^in^  the  lands  sought  to  be  recovered  (7  East,  332) ;  so  tho 
plaintiff  may  call  on  the  defendant  in  ejectment  to  specify  for  what  i 

he  defends,  where  it  is  not  ascertained  in  the  consent-rule.  But 
where  the  particulars  are  specified  in  the  declaration,  as  io  actions 
of  special  assumpsit,  covenant,  debt,  or  articles  of  agreement,  or  in 
actions  for  torts  specified  in  the  declaration,  an  order  fqr  particulars 
does  not  appear  to  be  requisite.    iTidd's  Practice,  613,  7th  edit. 

In  an  acuon  for  oMumpnt  against  the  vendor  for  breach  of  con- 
tract in  the  sale  of  a  house,  with  counts  to  recover  the  deposit,  the 
plaintiff  having  In  his  first  count  alleged  that  the  defendant,  who 
was  bound  to  make  a  good  title,  had  delivered  an  insufilcient  ab- 
stract, the  Coiut  obliged  the  plaintiff  to  give  a  particular  of  ail  the 
objections  to  the  abstract  arising  upon  matters  of  fact  (CoZ/e^/ v. 
Tkomptonj  3  B.  &  P.  246).  In  ejectment  brought  on  a  forfeiture  of 
a  lease,  the  Court  will  compel  the  plaintiff  to  give  a  particular  of  the 
breaches  on  which  he  means  to  rely.  Doe  d.  Birch  v.  Phillips, 
6T.  R.597.  ♦• 

(k)  The  particular  should  contain  an  account  of  the  items  of  de- 
mand, and  state  when,  and  in  what  manner,  they  arose ;  and  it  is 
sufificient  to  refer  to  a  particular  already  delivered,  without  re-stating 
it  (Peake's  C.  172.  Tidd's  Pract.  614,  7th  edit.)  If  the  bill  speciiy 
the  transaction  upon  which  the  claim  arises,  it  need  not  specify  the 
technical  description  of  the  right  resulting  to  the  plaintiff  from  that 
transaction  [Btium  v.  Hodgson^  4  Taunt.  189).  It  will  be  a  con- 
tempt of  court  to  deliver  a  particular  as  general  as  the  declaration 
(Brmmi  v.  WaUs,  1  Taunt.  353) ;  but  it  is  sufficient  if  it  convey  the 
reqmsite  information,  although  it  be  inartificialiy  drawn  up  (1  Camp. 
69).  It  has  been  said,  that  where  there  has  been  an  account  cur- 
rent, and  the  party  means  to  give  credit,  the  particular  ought  to 
state  those  items  meant  to  be  allowed  (per  Ld.  Kenyon,  Mitaiell  v. 
Wright,  I  Esp.  C.  280).    And  where  an  attorney,  by  his  bill  of  par- 
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PART       probably  to  have  led  the  *  defiandant  into  error ;  but  if  on 
IV.         the  other  hand  the  particulars  vary  eo  materially  from  the 
.„_^  evidence  afi  to  render  it  probable  that  the  defendant  has  not 
Sufficiency  of.  been  apprized  of  the  real  claim  intended  to  be  made  by 
the  plaintiff,  the  latter  will  be  precluded  from  going  into 
evidence  of  that  part  of  his  demand. 
Objection  to         In  order  to  preclude  the  plaintiff  from  giving  evidence 
h"w"aken?     ^^  ^7  ^^^^  "^^  included  in  the  bill  of  particulars,  the  order 
for  delivering  the  bill  must  be  producedj^utid  the  delivery 
of  the  bill  be  proved  (»).    If  a  first  bill  of  particulars  has 
been  delivered,  under  a  Judge's  order,  and  tne  plaintiff  de^ 
liver  a  second  v^ithout  any  order,  he  can  ffive  no  evidence 
of  any  item  which  is  not  contained  in  the  first  particu- 
lars (A;),  for  the  latter  will  not  supersede  the  former,  nei- 
ther will  it  confine  the  plaintiff  in  his  evidence. 
Defects  in.  Where  the  particulars  stated  merely  that  the  demand 

was  on  a  promissory  note,  which  for  want  of  a  stamp  could 
*not  be  given  in  evidence,  it  was  held  that  the  plaintiff 
could  not  go  into  evidence  of  the  consideration  for  which 
the  note  was  given  (/). 

If  the  particulars  state  the  demand  to  be  for  goods  sold 
and  delivered  to  the  defendant,  no  evidence  can  be  given 
of  goods  sold  and  delivered  by  the  defendant  as  agent  for 
the  plaintiff  (ffi). 

A  mistake  in  the  date,  as  to  the  demand  upon  a  parti- 
cular item,  is  not  material  where  the  date  cannot  mis- 
*  1058  '^^  (^)'  ^  where  the  particular  states  the  work  for  *  which 
the  action  is  brought  to  have  oeen  done  in  one  month,  when 

ticulars,  claimed  900{.,  although,  on  allowing  for  payments,  the  ba- 
lance was  but  10{.,  the  plaintiff  was  compelled  to  tc^e  the  balance 
without  costs  (2  Camp.  410).  But  the  practice  does  not  conform 
with  these  eases  (Tidd's  Pract.  614,  (e),  7th  edit.)  And  in  a  late 
case,  Holroyd,  J.  held,  upon  an  apphcation  at  chambers,  that  it  was 
sufficient  to  state  the  items  on  the  debtor  side  only  (Cooke  y,  Cooke^ 
MS.).  And  see  Miller  v.  Johnson,  2  Esp.  C.  602,  where  Eyre,  C.  J. 
observe<k|hat  it  was  never  the  intention,  in  compelling  a  party  to 
give  a  particular  under  a  Judge's  order,  to  make  him  furnish  evi- 
dence against  himself,  and  that  such  an  use  could  not  be  made  of 
it.  [Rychman  v.  Haigkt,  15  Johns.  322.  ace.] 

(i)  Peake's  C  172.  2  B.  &  P.  243.  1  Esp.  C.  195.  3  Esp.  C.  168. 

(k)  Brown  v.  WaUa,  1  Taunt.  353.  Skmi  v.  EduHirds,  1  Esp.  C.  374. 

(I)  Wade  V.  Beasley,  4  Esp.  C.  7.  Tlie  action  was  by  the  payee 
against  the  executor  of  the  maker.  But  see  Brown  v.  Hodgson^ 
4  Taunt.  189,  and  aupra^  1056,  note  (h), 

(m)  Holland  v.  Hopkins,  2  B.  &  P.  243. 

(n)  MUwood  r.  Walter^  2  Taunt.  224. 
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in  fiEict  it  was  done  in  another  month,  and  no  work  was  part  . 
done  in  the  month  so  specified  {p\  iv. 

The  plaintiff  is  not  precluded  from  recovering  a  demand 


made  in  the  particulars  by  his  having  omitted  to  include  Defect  id. 
the  item  in  a  bill  delivered  before  the  action  was  brought  (9), 
lot  the  previous  omission  may,  under  the  circumstances, 
aiwd  a  presumption  against  the  claim. 

A  reference  to  an  account  delivered  before  the  com- 
mencement  of  the  action  is  a  virtual  compliance  with  the 
order  for  the  delivery  of  n  bill  of  particulars  and  the  plain- 
tiff is  bound  by  the  account  (r). 

Where  a  party  cannot  have  been  misled  by  a  mistake 
made  in  the  particulars,  the  error  is  not  in  general  material. 

Where  the  particulars  specified  a  payment  made  by  the  Defect  when 
plaintifi^  on  account  of  the  defendant,  to  A.j  and  it  turned  immaterial. 
cat  that  it  had  been  made  to  jB.,  it  was  held  to  be  suffi- 
cimt,  unless  the  defendant  would  make  affidavit  that  he 
had  been  misled  by  the  particulars  (f ).  So  where  the  par- 
ticulars, in  an  action  of  debt  for  rent,  stated  the  premises 
to  be  at  A,  instead  of  £.,  it  was  hela  to  be  no  ground  of 
nonsuit  unless  the  defendant  could  prove  that  he  held  other 
premises  at  A.  of  the  plaintiff  (r). 

Where  the  plaintiff's  particulars  were  for  horses  sold, 
and  upon  an  account  stated,  and  the  defendant  paid  money 
into  court  sufficient  to  cover  the  latter  demand,  *  and  the  *  1059 
plaintiff  failed  on  the  former  demand,  it  was  held  that  he 
could  not  apply  the  money  paid  to  the  counts  for  horses 
sold,  on  wmch  he  had  given  no  evidence ;  and  he  was 
nonsuitd  (u). 

The  plaintiff  tnay  recover  interest,  although  the  particu- 
lar fterely  states  a  demand  upon  a  promissory  note  (a?). 

I^ere  in  assumpsit  the  defendant  pleaded  non-joinder 
in  abatement,  ana  the  particular  contained  items  as  due 
from  the  defendant  and  his  partner,  who  was  not  sued,  it 
was  held  that  the  particulars  supported  the  plea,  although 
part  of  the  demand  was  due  frcHU  the  defendant  solely  (y). 

The  giving  credit  to  the  opposite  party,  where  there  has 

(p)  2  Taunt.  234. 

(q)  Short  v.  Edwards,  1  Esp.  C.  374. 

(r)  Hatchet  v.  Maraud,  Peake,  173.  lUches  v.  FeUowes,Wightw.78. 

{s)  Day  V.  Boufety  1  Gump.  69,  n.  . 

(t)  Jkmts  V.  Edwards,  3  M.  &  S.  380. 

(u)  Holland  v.  HapkinSy  3  Esp.  C.  168.    2  B.  &  P.  243. 

fx)  Biake  r,  Lawrence,  4  Esp.  C.  147.    So  where  ^  the  plaiatift' 
con&ied  his  particulars  to  one  count  of  his  declarations 

(y)  Colson  v.  Selby,  1  Esp.  C.  452.  And  the  Court  of  K.  B.  after- 
w«r4a  refused  to  set  aside  the  nonsuit. 
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« 

•  PART       been  an  account  current  between  them,  is  not  an  admission 
iv.         that  the  sum  is  due  (z). 
— i.-....._      The  particulars  of  set-off  are  considered  as  incorpo- 
Effoct  of,         rated  with  the  notice  of  set-off,  which  is  in  the  nature  of  a 
by  way  of       plea,  and  therefore  a  plaintiff  cannot  make  use  of  a  notice 
a  mission,  t^   ^^  get-off  as  evidence  of  the  debt  under  the  plea  of  wM 
assumpsit^  nor  can  he  use  a  particular  of  set-off  for  that 
purpose,  for  it  is  incorporated  with  the  notice  (a). 
*  1060      *  Although  the  plaintiff  be  restricted  in  his  own  evidence 
by  his  particular,  he  may  avail  himself  of  any  evidence 
adduced  by  the  defendant  to  increase  his  demand  (6). 
•d*"'^'f/*'°^        The  plaintiff  brought  an  action  against  his  partner,  and 
^^^'^  '  confined  himself  by  his  particular  to  a  balance  due  on  a 

separate  account ;  the  defendant  produced  a  subsequent 
accouat,  stated  by  the  plaintiff,  in  which  the  latter  made 
himself  a  debtor  on  the  separate  account,  but  on  the  same 
paper  stated  also  the  general  account  by  which  he  made 
himself  creditor  to  a  greater  amount  than  that  claimed  on 
the  separate  account ;  th^Court  said  that  the  defendant 
had  made  a  better  case  for  the  plaintiff  than  he  was  at  li- 
berty to  have  made  for  himself,  and  that  the  plaintiff  was 
entitled  to  a  verdict  for  the  balance  on  the  general  ac- 
count (b).  Here  the  defendant  himself  proved  the  plain- 
tiff's claim  to  the  larger  sum,  by  giving  in  evidence  the 
balance  due  on  the  general  account,  since  the  whole  of  the 
plaintiff's  statement  was  in  evidence. 
Objection  that  If  the  particulars  of  the  defendant's  set-off  be  not  deli- 
abuihasnot  yered  within  the  time  limited  by  the  order,  he  will  be  pre- 
eluded  from  giving  evidence  m  support  of  his  set-off,  but 
the  plaintiff  cannot  make  an  objection  to  such  particulars 
at  the  trial,  which  might,  if  taken  earlier,«have  been  recti- 
fied by  the  defendant,  or  by  the  Court  (c).  # 

The  objection  on  4he  score  of  variance  between  the 
proof  and  the  particulars  must  be  taken  on  the  trial,  after 
production  and  proof  of  the  particulars  (<2)  (1). 

(z)  MSUr  v.  Johnson^  2  Esp.  €.  603.  Note,  there  the  question 
WBa  upon  the  particulars  of  set-off  delivered  by  the  defendants, 
and  it  was  held  that  the  admission  of  an  item  in  the  plaintifTs  ac- 
count did  not  render  proof  by  the  plaintiff  unnecessary.  See  also 
5  Taunt.  228.    1  Marsh.  33.  S.  C. 

(a)  Harrington  v.  MacmorriSf  5  Taunt.  228.  1  Marsh.  33.  Supra^ 
Vol.  I.  p.  295. 

(b)  Hurst  V.  fFatkis,  1  Camp.  68. 

(c)  Holt's  C.  552. 

(d)  Where  the  plaintiff  recovered  a  greater  sum  than  he  claimed 


(1)  [If  the  plaintiff  neglects  to  deliver  the  particulars  of  his  de- 
mand 
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Parties  (/).  iv. 


The  rule  which  excludes  a  party  from  giving  evidence  Groundtof  in- 
in  his  own  cause  is  not  founded  merely  on  the  considera-  •^""P***'*^^' 
tionofhis  interest;  if  it  did,  it  would  follow  that  a  party* 
might  always  be  called  by  the  adversary  to  give  evidence 
against  his  own  interest ;  the  rule  js  partly,  at  least,  found- 
ed on  a  principle  of  policy  for  the  prevention  of  perju- 

'y(ff)(i)-' 

by'his  particulars,  and  upon  discusaion,  the  Court  of  C.  B.  approved 
of  the  principle  on  which  he  recovered,  and  judgment  was  entered 
accordingly ;  no  objection  having  been  made  on  the  score  of  excess, 
either  at  the  trial  or  upon  the  argument,  the  court  refused  to  re- 
dace  the  judgment  to  tne  sum  claimed  by  the  particulars.  BtU  v. 
FuSer,  2  Taunt.  285.    12  East,  496,  n. 

If)  Aa  to  the  joinder  of  parties  in  an  indictment,  see  Stark.  Crim* 
PleacL  2d  edit.  33 ;  ^  lupra,  tit.  Accesmnies, 

(g)  And  yet  either  party  may  be  put  to  his  oath  by  a  bill  of  dis- 
covery in  equity,  where  he  is  quite  as  likely  to  commit  perjury  as 
if  he  were  to  be  examined  in  a  court  of  common  law. 

Where  a  court  of  equity  directs  a  party  to  be  examined  as  a  wit- 
ness, the  objectioD  is  merely,  reserved  qua  competency  as  a  party. 
Rogen  ▼.  fFkiUinghamf  1  Swanst.  39. 

mand  pursuant  to  an  order,  the  defendant  is  entitled  to  move  for 
judgment  as  in  case  of  non  proa,  Htnrot  v.  Dutrandy  14  Johns.  329. 
An  order  for  a  bill  of  particulars  should  be  that  a  bill  be  fur- 
nished by  a  certain  day,  or  that  the  plaintiff  show  cause  why  he 
has  not  furnished  it.  Brewster  v.  Saekettj  1  Co  wen,  571.  An  order, 
staying  proceedings  absolutely  until  a  bill  of  particulars  be  fur- 
nished, is  irregular:  But  such  order  stays  proceedings  until  it  is 
vacated.    Roosevelt  v.  Gardinier^  2  Cowen,  463.] 

(1)  [In  Willing  if  at.  v.  Consequa,  1  Peters'  Rep.  307,  it  is  said, 
that  the  fouitf  ation  of  the  rule,  that  a  part^  to  a  suit  cannot  be  a 
witness,  is  the  interest  which  the  party  lias  in  the  event  of  the  suit, 
both  as  to  costs  and  the  subject  in  dispute  ;  and  when  that  interest 
is  removed,  the  objection  ceases  to  exist. 

In  Pennsylvania,  the  practice  is  established  for  a  party  to  the 
suit  to  prove  the  service  of  notice  to  produce  papers,  and  to  prove 
notice  of  taking  depositions.  Jordan  v.  Cooper  if  al,  3  Serg.  & 
Rawle,  575.  584.  Kidd  v.  Riddle,  2  Yeates,  444.  So  in  summanr 
inquiries,  such  as  questions  of  bail,  the  evidence  of  parties,  though 
interested  in  the  event  of  the  suit,  has  always  been  received. 
Bank  of  Pennsylvania  v.  Had/eg  if  al,S  Yeates,  560.  So,  to  prove 
that  a  material  witness  is  unable  to  attend,  in  order  to  entitle  his 
deposition  to  be  read.  Morris  v.  FlorOj  cited  2  Dallas,  117.  1 
Yeates,  16.  («^«fer,  in  North  Carolina.  Willis  v.  Broum,  Martin's 
Rep.  92.  Anon,  v.  Browhy  1  Hayw.  227.)  So,  to  prove  the  death 
of  a  subscribing  witness  to  a  deed,  in  order  to  let  in  evidence  of  his 
hand-writing.  Douglases  Lessee  v.  Sanderson,  2  Dallas,  116.  1 
Yeates,  15.    Levan*s  Lessee  t.  Hart,  cited  1  Yeates,  16. 

voD.  III.  1]  Whether 
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PAET  In  a  recent  case,  a  plaintiff  was  by  consent  of  the  defen- 

lY*         dant  allowed  to  be  examined  upon  oath  as  a  witness  in  the 
•  '  cause,  although  he  came  to  defeat  the  claim  of  a  co-plain- 

tiff(A). 

It  has  been  seen,  that  in  general  a  voluntary  admission 
made  by  >MP^^X  ^  ^^^  cause  is  admissible  evidence  against 
him  (t).  This  is  true  where  the  party  making  the  admis- 
*  1063  ^^^  ^^  affected  b]^  it,  in  *  his  own  private  and  natural^ 
capacity,  but  in  other  cases  the  rule  is  fr^uently  in- 
applicable. 

Where  a  corporation  has  been  a  party,  a  corporator  not 
disqualified  on  the  score  of  interest  seems  at  all  times  to 
have  been  considered  to  be  competent  (k).  And  a  decla- 
ration or  admission  by  a  corporator  is  not  admissible  in 

(h)  harden  v.  ffUliamaont  1  Taunt.  378  ;  and  JFVfin  d.  Pewtris  t. 
Qrmngtrj  3  Camp.  177.  If,  however,  the  general  rule  of  exclusion 
be  founded  partly  on  the  ground  of  policy,  it  seems  to  be  clear  in 
principle  that  the  rule  ought  not  to  be  infringed,  even  although  a 
party  be  desirous  of  examining  his  adversary.  Fide  MifprOj  706. 
The  above  case  of  JVordett  v.  WtUiamsim  was  so  peculiarly  circum- 
stanced that  there  could  be  no  danger  of  perjury. 

(i)  Supra,  tit.  Mmissums,  89,  8c  »eq. 

(k)  SuprOj  426.  The  men  of  one  county,  city,  hundred,  town, 
corporation,  or  parish,  are  evidence  in  relation  to  the  rights,  privi- 
leges, immunities,  and  afiairs  of  such  town,  city,  &c.  if  they  are 
not  concerned  in  private  interests  in  relation  thereunto,  nor  advan* 
taged  by  such  rights  and  privileges  as  they  assert  by  their  attesta- 
tion.   Gil.  L.  Ev.  128, 2d  ed.    1  Vent.  351. 


Whether  in  an  action  against  an  innkeeper,  for  money  lost  in  his 
house,  the  plaintiff  is  a  competent  witness  to  prove  the  contents  of 
a  hag  delivered  to  be  kept  for  him  ?  Qiuere.  Sneider  v.  GeisSj  1 
Yeates,  34.  Where  the  master  of  a  vessel  broke  open  a  trunk, 
which  lie  had  received  on  board  in  London  to  be  fflrought  to  this 
country,  and  embezzled  the  contents — ^the  owner  of  the  goods  was 
admitted  by  the  Supreme  Ck>urt  of  Maine,  in  an  action  of  trover 
against  the  master,  to  testify  to  the  particular  contents  of  the  trunk 
—he  having  otherwise  proved  the  delivery  thereof  and  its  violation, 
and  thsre  beinff  no  other  attainable  evidence  of  its  contents. 
Herman  v.  DrirSiwaterj  1  Greenleaf,  27. 

In  South  Carolina,  a  party  interested  in  a  cause  is  not  a  compe- 
tent witness  to  prove  the  loss  of  a  paper  material  to  the  issue. 
Sims  V.  Sims,  2  Rep.  Con.  Ct.  22i5.  As  to  other  States,  see  Vol.  I. 
p.350,  nofe(l). 

In  England,  the  shop-book  of  a  tradesman  is  not  evidence  of  a 
debt  without  the  oath  of  the  clerk  who  made  the  entry :  But  in 
most  of  the  States  of  the  Union,  the  book  proved  by  the  suppletoiv 
oath  of  the  party  is  admitted.  In  different  States,  this  rule  has  dif- 
ferent modifications,  and  is  appKed  to  very  different  kinds  of  char- 
ges which  are  entered  in  parties'  books  of  account. 

{?ee  Post.  1064,  note  (IV] 
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evidence  against  the  corporation  (/).    But  it  has  been  held       part 
that  the  declaration  of  a  rated  parishioner  is  admissible,  al-         iv. 

thoiigh  it  be  exceedingly  weak  evidence  in  a  case  of  set-  • 

tlement  (m). 

The  inhabitants  of  contending  parishes  in  settlement  ca-  ^bosn 
ses  are  considered  sub  modo  as  parties,  and  on  this  ground  P^'^ 
it  has  been  held  that  an  inhabitant  of  the  adverse  parish  is  |^Lisiiei,'httii. 
not  compellable  to  give  evidence  (n).     Still  inhabitants,  if  dnda,  Ac. 
not  rated,  were  always  considered  to  be  competent  Lp). 
And  upon  indictments  against  the  inhabitants  ot  counties 
for  the  non-repair  of  bridges,  and  of  parishes  for  non-repair 
of  highways,  the  inhabitants,  although  parties,  seem  to 
have  been  considered  as  competent  witnesses,  except  so 
&r  as  they  were  rendered  incompetent  by  their  interest  {p). 
The  statute,  making  inhabitants  of  hundreds  (9)  competent, 
notwithstanding  their  interest,  would  have  been  nugatory 
if  the  objection  might  still  have  been  taken  that  they  were 
parties. 

*  It  has  already  been  seen  that  a  party  to  a  transaction  *  1063 
is,  in  general,  competent,  unless  he  be  either  a  party  to  the  ''•'^*®  ***• 
record,^  or  be  disqualified  by  his  interest  (a).    It  still  re-  '*^ 
mains  \o  be  considered  how  far  the  being  a  party  to  the 
record  will  in  itself  operate  as  a  disqualification.    In  the 
first  place,  whenever  there  are  several  defisndants  in  tort^ 
and  after  the  whole  of  the  evidence  has  been  gone  through 
on  the  part  of  the  defendants  as  well  as  of  the  plaintiffs,  if 
there  be  no  evidence  against  any  one,  he  may  be  acquit- 
ted, and  examined  as  a  witness  for  the  rest  (r).    But  a 
plaintiff  can  in  no  case  examine  a  co-defendant,  although 
nothing  be  proved  against  him  (»)  on  the  trial. 

(I)  Mayor  of  London  v.  Longj  1  Camp.  22. 

(m)  Supraj  41.  779.  But  see  the  observations  there  as  to  the 
Stat.  54  Geo.  III.  c  170. 

(n)  SuprOf  779.  But  now  qu.  as  to  the  operation  of  the  stat.  54 
Geo.  III.  e.  170,  s.  9  ;  vide  wpra,  778, 9. 

(o)  SmprcLj  777. 

(p)  SuprOy  318.  672.  77^  I  am  not  aware  of  any  instance  where 
exemption  from  examination  has  been  claimed  in  such  a  case  by 
an  inhabitant,  on  tne  ground  that  he  was  a  party. 

(q)  SuprOj  776.    And  see  the  stat.  8  Geo.  11.  c.  16.  s.  15. 

(a)  Supra^  764, 5. 

(r)  Suproj  766,  7.  Qu.  whether,  when  an  action  is  .brouglit 
against  a  constable  acting  under  a  warrant,  without  joining  the  jus- 
tice, the  constable,  on  proof  of  the  warrant,  is  not  entitled  immedi- 
ately to  his  acquittal  under  ttie  stat.  24  Geo.  II.  c.  44,  s.  6.  Vidt 
supra,  Sll. 

{s)  Supra,  766.    B.  N.  P.  285.    2  Camp.  33:),  n.    The  general 


1063      '  PARTIES. 

PART  A  defendant  upon  the  record,  who  is  no  party  to  the  is- 

IV.         sue  tri^d,  may  usually  be  examined  as  a  witness,  if  he  be 
'  not  disqualified  by  interest.    Thus,  a  co-defendant,  in  an 

^e'Sd^  *^*  action  of  tarty  who  has  suffered  judgment  to  go  by  default, 
is  competent  to  prove  that  a  co-defendant  is  not  chargea- 
ble (t).  But  he  cannot  be  called  to  prove  a  co-defendant 
guilty,  for  his  interest  intervenes  {u).  So  a  defendant  in 
^  1064  ejectment  who  has  let  judgment  *go  by  default  is  a  com- 
p^nt  witness  for  either  a  defendant  (z)  or  plaintiff  (a). 

A  co-defendant  in  assumpsit^  who  pleads  his  bankruptcy, 
is  not  a  competent  witness  for  a  co-defendant  who  has 
pleaded  wm  assumpsit  (h).  But  where,  in  such  a  case  the 
plaintiff  had  entered  a  noUe  prosequi  ns  to  the  bankrupt, 
the  latter  was  admitted  as  a  witness  for  the  other  defen- 
dants (c). 
Varitnce.  The  effect  of  a  variance  as  to  parties  between  the  record 

and  the  evidence  is  considered  under  the  respective  titles 

,  rule  is,  that  a  party  to  the  record  cannot  be  examined,  per  Le  Blanc, 
J.  ibid. 

Q)  Wara  v.  Hawion  ^  Fentom,  2  Esp.  C.  552,  Cor.  Lord  ^enyon, 
2  Camp.  334,  n.  Uor.  Wood,  B.  Lancaster,  1809. 

(u)  SuprOj  767.  C^wmnan  v.  Graves,  2  Camp.  333,  n.  Cor.  Le 
Blanc,  J.  Lancaster,  1810.  And  see  Barnard  v.  Dawson^  2  Camp. 
333,  n.  Cor.  Lord  Kenyon.    Supra,  764. 

It  seenis  to  be  a  general  rule,  that  a  plaintiff  can  in  no  case  exa- 
mine  a  co-<lefendant  on  the  record,  a  rule  founded,  as  it  seems,  on 
the  ground  of  policy  in  preventing  peijury  and  a  consideration  of 
the  hardship  of  calling  on  a  party  to  charge  himself.  And  this  rule 
seems  to  be  strictly  observed  as  to  plaintub,  for  the  joining  so  ma- 
ny defendants  is  their  own  act,  although  in  many  instances,  it  may 
be  matter  of  necessity.  The  case  of  a  defendant  in  ejectment  who 
has  Jet  judgment  go  by  default  {Dot  d.  Harrof  v.  Omn,  4  Esp.  C. 
198)  is  scarcely  to  be  regarded  as  an  exception.  For  there  the 
proceeding  is  merely  fictitious,  and  the  name  of  the  defendant  does 
not  appear  upon  the  record.  In  the  cases  ofMani  v.  MatntDoringj 
8  Taunt.  139.  S.  C.  2  Moore,  9 ;  and  Brown  v.  Brown,  4  Taunton, 
752,  it  was  held  that  a  co-defendant  in  a««ifmpn<,  who  had  let  judg« 
ment  go  by  default,  was  not  a  competent  witness  for  the  plaintiff, 
for  by  means  of  his  own  testimony  he  would  obtain  contribution 
from  the  defendant  who  had  pleaded.     Vide  supra,  note  (i). 

(z)  Supra,  767.  • 

(a)  Doe  d.  Harrop  v.  Green,  4  Esp.  C.  198. 

(b)  Raven  v.  Dunning  Se  another,  3  Esp.  C.  25.    See  Emtneit  v.  * 
Bradley,  1  Moore,  332.    Peak^s  Ev.  App.  Izxzvii.    And  the  court 
would  not  in  such  a  case  permit  a  verdict  to  be  recorded  in  favour 
of  the  bankrupt,  for  the  purpose  of  enabling  him  to  give  evidence. 
Currie  v.  Child  &  others,  3  Camp.  283. 

fc)  M^her  v.  Humlie,  16  East,  171. 
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of  Attumpsit  (rf),   Carrieri  (e),   Case  (/),  Deed  (^),  Eject-       pakt 
niefU(h)^  Husband  cmd  W^e({^,  Trespass^  Trover^  Variance.  iv. 

In  assumpsit  the  joinder  ot  too  many,  either  plaintiffs  or  — — ^* 
defendants,  or  the  non-joinder  of  plaintiffs,  is  a  ground  of  Variance, 
nonsuit  {k)j  but  the  non-joinder  of  other  defendants  must 
be  pleaded  in  abatement  (Q.  In  actions  of  iort^  on  the 
other  hand,  although  the  joinder  of  too  many  plaintiffs  be 
aground  of  nonsuit  (tn),  the  *  non-joinder  of  pjaiiititisiimst  *  io6d 
be  pleaded  in  abatement  (n) ;  the  joinder  of  too  many  de- 
fendants is  not  a  ground  of  nonsuit,  since  some  may  be 
couYicted  and  the  rest  acquitted  (o) ;  the  same  ruleappUes 
in  penal  actions  {p) ;  and  the  non-joinder  of  others  as  de- 
feiulants  in  persoruU  actions  of  tort  (q)  cannot  be  taken  ad- 
vantage of,  even  by  plea  in  abatement.  Where,  however, 
the  action  is  founded  immediately  upon  a  contract,  and  for 
a  damage  resulting  from  mere  breach  of  contract,  al- 
though m  form  it  be  an  action  of  tort,  the  joinder  of 
defendants,  who  did  not  contract,  would,  it  seems, 
be  a  ground  of  nonsuit   under   the   general   issue  (r) : 

fdj  Supra^  8a  (e)  Supra,  333. 

CP  Supra,  354.  (g)  Supra,  475. 

(h)  Supra,  538.  (i)  Supra,  685. 

(k)  Supra,  83 — 102.  Joint-teDants  must  also  join  in  actions  ex 
eaniractu  (Co.  Litt.  180,  b.  BsLcAhr,  tit.  Joint-tenants,  K.  1  B.  &  P. 
73) ;  and  so  must  parceners  in  all  actions  relating  to  their  estate 
(R.  T.  Hardw.  398,  9).  Tenants  in  common  may  either  join  or  se- 
ver m  actions  on  contracts  relating  to  their  estate,  although  they 
must  sever  in  avowry  for  rent.  Bac.  Ab.  tit.  Joint-tenants,  and 
Tenants  in  C&mmon,  K.    1  Lev.  109.    T.  Ray.  80.     [Yelr.  162,  n.] 

(I)  Ibid. 

(m)  Supra,  355. 

(n)  Supra,  356.  Joint-tenants  and  parceners  must  join  in  per- 
sonal as  well  as  real  actions  for  injuries  affecting  their  real  proper- 
ty, or  the  nonjoinder  may  be  pleaded  in  abatement  (Aac.  Abr.  tit. 
Jimnt-tenants,  K.  2  Yin.  Ab.  59.  Yin.  Ab.  tic.  Parceners).  Te- 
nants in  common  must  sever  in  real  actions,  except  quare  impedit ; 
but  they  may  join  in  personal  actions  for  a  joint  damaffe  to  tne  es- 
tate (Bac.  Ab.  /ottU-fenan<«,  K.  5  T.  R.  247.  Cro.Jac.  231.  2 
BL  Rep.  1077.  Yelv.  161),  or  each  may  sue  separately  (5  T.  R. 
248.  i  BL  Rep.  1077).  The  non-joinder  of  a  part-owner  of  a 
chattel  must  be  pleadea  in  abatement,  although  the  omission  ap- 
pear on  the  declaration  in  trover.    JMdison  v.  Overend,  6  T.  R.766. 

(o)  Supra,  33a  356. 

(p)  Hardyman  v.  WkUaker  ifal.2  East,  573,  n.  and  see  Barnard 
V.  Gotttifi^  ifal.2  East,  569. 

(q)  1  WiU.  Saund.  291,  a. 

(r)  WeaXl  ▼.  Kin^,  12  East,  452.  [and  Mr.  Day's  note.]     The 
plaimiff  declared  for  a  deceit  alleged  to  have  been  practised  by 
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PART       *  and  in  Bucb  case  one  of  two  joint  contractors  cannot 
jy.         maintain  a  separate  action  (r). 


Partners. 

• 

Where  two  or  more  unite  in  partnership,  ibr  carrying 
on  a  particular  trade,  or  other  purpose,  ^mey  become  in 
point  of  law  so  identified  with  each  other,  that  the  acts 
and  admissions  of  any  one,  with  reference  to  the  common 
object,  are  the  acts  and  declarations  of  all,  and  are  bind- 
ing upon  all.  The  very  constitution  of  this  relationship 
funiishes  a  presumption  that  each  individual  partner  is  an 
authorized  agent  for  the  rest,  but  this  presumption  has  no 
operation  where  a  party  who  would  rely  upon  it  has  re- 
ceiyed  express  notice  to  the  contrary,  or  wneie  the  trans- 
action between  himself  and  the  individual  partner  is  a  fraud 
upon  the  rest. 

The  rules  of  evidence  on  this  subject,  result  from  these 
general  principles  of  law  regarding  partnerships,  subject 
to  this  further  consideration,  that  the  acts,  conduct,  and 
representations  of  parties,  may  be  conclusive  evidence  of 
their  partnership,  in  favour  of  strangers  who  are  not  cog- 
nizant of  their  private  arrangements,  but  who  must  be 
guided  by  external  indications,  although,  as  between  them- 
selves, they  are  not  partners.  The  subject  will  be  consi- 
dered as  it  relates  to— 

1.  Actions  by  several  Partners,  1067. 
-    -    -  by  one  of  several,  1069. 
1067      *2.  Actions  against  several,  1070. 

-  -    -  proofs  in  defence,  1075. 

-  -    -  evidence  of  Dissolution,  1077. 
of  Notice,  1079. 

-  -    -  against  one  of  several,  1081. 

means  of  a  wairanty  made  by  two  defendants  upon  a  joint  sale  to 
him,  by  both,  of  sheep,  their  joint  property,  and  it  was  held  that 
the  plaintiff  could  not  recover  upon  proof  of  a  contract  of  sale  and 
warranty  by  one  only  as  of  his  separate  property.  See  also  Max 
V.  Roberta^  2  N.  R.  454 ;  where,  in  an  action  on  the  case,  upon  the 
delivery  of  goods  to  several  joint  ship-owners,  to  be  carried  to  Jl, 
for  freight,  and  alleging  a  deviation,  it  was  held,  that  if  the  plaintiff 
failed  to  prove  them  all  to  be  owners,  he  could  not  recover  against 
the  rest.  It  is  otherwise  where  negligence  is  the  gist  of  the  action, 
although  a  contract  exist  relating  to  the  business  in  which  the  ne- 
gligence occurred.  See  Gavett  v.  Radnidgt^  3  East,  63.  Supra^ 
{)33.  356. 

(r)  HiU  V.  Tucker^  1  Taunt.  7.  Bail,  jointly,  employed  an  attor- 
ney to  surrender  the  principal,  and  held  that  they  could  not  main- 
tain separate  actions  for  neglecting  to  surrender  the  principal. 
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3.  By  one  partner  against  another,  1082.  part 

4.  Competency,  1084.  iv. 


Fint.  Where  several  plaintiffs  bring  an  action  of  oMump-  Actions  by 
sk^  unless  they  rely  upon  a  contract  expressly  made  with  >«verai. 
all,  tbey  must  prove  a  joint  interest,  arising  by  implication, 
as  by  evidence  that  they  are  partners,  and  jointly  interest- 
ed in  the  subject'^matter ;  for  if  a  contract  be  made  by  the 
joint  agent  of  all,  or  by  one  partner  in  behalf  of  all,  they 
may  sue  jointly  upon  it,  although  their  names  have  not 
been  eipressly  mentioned  (i).  It  must  be  proved  that  all 
who  sue  were  partners  at  the  time  of  the  contract ;  one 
who  has  been  subsequently  admitted  into  the  firm  cannot 
join,  although  it  be  stipulated  that  he  shall  have  ji  share  in 
past  transactions  (^). 

The  evidence  of  partnership  usually  consists  in  the  oral  Proof  of 
testimony  of  clerks,  or  other  agents  or  persons  who  know  p«rti»erbhip., 
that  the  alleged  partners  have  actually  carried  on  business 
in  partnership;  it  is  unnecessary,  even  in  criminal  cases, 
to  produce  any  deed  or  other  agreement  by  which  the  co- 
partnership has  been  constituted. 

*  Where  several  sue  as  indorsees  of  a  bill,  indorsed  in  *  1068 
blank,  it  is  unnecessary  to  give  any  proof  of  their  part-  Agsignees  of 
nership  or  joint  interest  (u).  partners. 

Where  A.  and  B.  being  partners,  their  agent,  after  an 
act  of  bankruptcy  by  A*  but  before  an  act  of  bankruptcy 
by  JB.,  paid  a  sum  of  money  on  the  joint  account  to  C.,  it 
was  held  that  the  assignees  under  a  joint  commission  could 
not  recover  this  money  as  had  and  received  to  the  use  of 
A.  and  B.  before  they  became  bankrupts^  or  as  money  re- 
ceived to  their  use,  as  assignees  since  the  bankruptcy  {x\ 
even  although  A.  knew  of  the  bankruptcy  of  J?. ;  for  a  sol- 
vent partner  may  dispose  of  the  partnership  effects  in  dis- 
charge of  a  partnership  debt  (y).     So  if  A.  in  such  case, 

(«)  Vide  tupra,  635. 1047.  In  Sitfwar  v.  Stwks,  4  B.  &  A.  437,  it 
wtJB  held  that  the  action  might  be  brought  either  in  the  name  of  the 
person  with  whom  the  contract  was  actually  made,  or  in  the  names 
of  the  parties  really  interested.  [Supra^  83,  noU  (IJ.]  Whei^e  two 
brought  an  action  as  partners,  (with  whom  the  defendant  had  fire- 
qnently  dealt,)  and  at  the  trial  it  appeared  that  at  the  time  of  the 
contract  a  third  person,  not  joined,  was  a  dormant  partner,  and  that 
he  had  since  withdrawn  from  the  firm,  Lord  Kenyon  refused  to 
nonsuit  the  plaintifis.    Levtck  v.  Shafloey  2  Esp.  C.  468. 

(t)  ffiU/ard  v.  Wood,  1  Esp.  C.  183. 

(u)  Rordasnz  v.  Leach^  1  Starkie's  C.  446 ;  if  supra^  350. 

{x)  Smith  V.  Goddard,  3  B.  &  P.  4G5. 

(y)  Harvey  v.  CrickeU,  B.  R-  Sittings  ai  Scrjeapt.^  lipi  t'-'iv's 
Mich,  Term,  57  G«o.  III.  ^el.  N.  V.  UHA 
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PAHT       after  a  secret  act  of  bankruptcy  b^  JB.,  dispose  of  the  part- 
ly,        nership  effects  for  a  valuable  consideration,  and  afterwards 

-  commit  an  act  of  bankruptcy,  the  assignees  of  both  under 

a  joint  commission  cannot  maintain  trover  against  the  bona 
fide  vendee  (z). 

Satit&ction         It  is  a  good  defence  to  show  that  one  of  several  plaiiF- 

to  one,  &A,  tiffs  cannot  recover,  although  he  may  hive  been  guilty  of 
fraud  asainst  the  rest.  Thus  A.  B.  and  C  cannot  recover 
on  a  bin  of  exchange  drawn  by  them,  and  accepted  by  the 
defendant,  A.  having  (in  fraud  of  his  partners)  engaged 
to  provide  for  the  acceptance  when  die  bill  should  be 
due  (a). 
*  1069  *  Where  A,  was  a  partner  with  B.  in  one  firm,  and  also 
with  C.  in  another,  and  the  firm  of  A.  and  B.  indorsed  a 
bill  to  A^.  and  C,  and  B.  received  securities  from  the 
drawer,  on  an  undertaking  by  B.  that  the  bill  should  be 
taken  up  and  liquidated  by  the  house  o{A.  and  jB.,  it  was 
held  that  A.  being  bound  by  the  act  of  his  partner,  could 
not,  in  conjunction  with  C.  maintain  an  action  on  the  bill 
against  the  acceptors  (6).  So  if  one  partner  be  precluded 
by  the  illegality  of  his  act  from  recovering  in  the  particu- 
lar transaction,  his  partners,  although  innocent,  cannot  re- 
•  cover  (c). 

Thus  if  goods  be  sold  and  packed  by  a  partner  living  iu 
Guernsey,  for  the  purpose  of  being  smuggled  into  this 
country,  the  partners  who  live  in  England,  although  ig- 
norant of  the  transaction,  cannot,  jointly  with  the  other, 
maintain  an  action  for  the  goods,  for  the  act  of  oiie  part- 
ner is  the  act  of  all  {d). 

By  one  of  The  non-joinder  of  a  co-contractor  as  plaintiff,  is,  in  ge- 

severa .  neral,  a  ground  of  nonsuit. 

(z)  Fox  v.  Hanburyy  Cowp.  449. 

(a)  Richmond  v.  Heapv,  1  Starkie's  C.  102 ;  where  it  wis  held 
by  Lord  Elienborough  that  the  parties  could  not  sue  out  a  commis- 
sion of  bankruptcy  founded  upon  that  debt  {Johnson  v.  Pedij  Cor. 
Holroyd,  J.  Lancaster  Sununer  Assizes,  1821).  So  where  A.  being 
indebted  to  B.  and  C,  allowed  the  amount  on  the  settlement  of  a 
private  account  between  himself  and  C,  and  the  latter  gave -a  re- 
ceipt to  A,  for  the  amount,  it  was  held  that  this  was  a  good  discharge 
{Henderson  v.  fPitd,  2  Camp.  561).  But  where  such  a  receipt  was 
given  after  notice  in  the  Gazette  of  the  dissolution  of  partnership 
between  B.  and  C,  and  that  debts  were  to  be  paid  to  the  former 
only,  it  was  held  to  be  fraudulent,  and  void.  Ibid,  and  afterwards 
by  the  Court  of  K.  B. 

(b)  Jacaud  v.  French^  12  East,  317. 
(e)  3  T.  R.  454. 

(d)  Biggs  V.  Lawrmce,  3  T.  R.  454.    See  Chigas,  v.  Pcnoiuna, 
.  4  T.  R.  -^     ffaymeU  v.  Reed,  5  T.  R.  599. 
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*  A  surviving  partner  cannot  recover  in  assumpsit  without       part 
naming  his  deceased  partner  in  the  declaration  (e),  for         iv. 
there  is  a  variance.    But  where  money  is  owing  to  two  _ 
partners,  and  after  the  death  of  one  it  is  paid  to  a  third  Action  by  one, 

terson,  the  survivor  may  maintain  *an  action  for  money  ^•i>«nnc*. 
ad  and  received  to  his  own  use  (A).  The  party  with  whom  *  ^^^ 
the  contract  has  been  expressly  made  may  alone  sustain 
the  action,  although  it  turn  out  that  another  person,  whose 
name  was  not  mentioned,  is  secretly  interested  (t). 

Where  business  has  been  carried  on  in  the  names  of  se-  By  several. 
veral,  one  of  them  may  still  support  an  action  of  assumpsit, 
provided  he  expressly  prove  that  the  others  were  not  in 
&ct  partners  (k) ;  and  a  party  in  whose  name  the  business 
has  been  carried  on  as  a  co-partner  is  competent  to  prove 
that  in  fact  he  was  not  a  partner  (Q. 

Secondly.  In  an  action  against  several,  upon  a  contract  Against 
on  which  they  are  liable  as  partners,  the  proof  of  partner-  ••'•'•'• 
ship  usually  consists  in  evidence  that  they  have  acted  as  Jjjl^/bjp. 
partners  in  the  particular  business.    Less  evidence  is  usu- 
ally sufficient  in  this  case  than  is  requisite,  where  partners 
^ue  as  plaintiffs,  for  there  they  are  cognizant  of  all  the 
means  by  which  the  fact  is  capable  of  bein^  proved;  but 
where  thej  are  sued  as  defendants  the  plaintiff  may  not  be 
able  to  ascertain  the  real  connexion  between  the  parties ; 
it  is  sufficient  for  him  *  to  show  that  they  have  acted  as  *  1071 
partners  (A:),  and  thajt  by  their  habit  and  course  of  dealing, 

(e)  JeU  V.  Douglas,  4  B.  &  A.  374.  Richards  y.  Heather,  J  B.  &  A. 
29.  Welber  v.  TimU,  2  Saund.  by  Serj.  Will.  121,  n.  1.  Israel  r. 
Simmons,  2  Starkie's  €.  356. 

{k)  Smith  V.  Barrow,  2  T.  R.  476. 

fi)  Uoyd  V.  ArchhowU,  2  Taunt.  324.  Maumian  v.  GiUcit,  ib.  325. 
And  per  Su-  James  Mansfield,  ibid.  ^  If  you  can  find  out  a  dormant 
partner  you  may  make  him  pay,  because  he  has  had  the  benefit  of 
your  work ;  but  a  person  with  whom  you  have  no  privjtv  of  com- 
munication shall  not  sue  you."  See  Leveck  v.  Shafloe,  2  £sp.  C. 
468.  Iaums  y,  De  la  Cour,  1  M.  &  S.  249.  [Sujn-a,  83,  and  noU.] 
A  retired  partner  need  not  be  joined,  althouffh  his  name  be  retail- 
ed m  the  firm,    ^kinson  v.  Laing,  1  D.  &  K.  16. 

Vide  etiam,  FUxgerM  v.  Boehm,  6  Moore,  332 ;  Golding  v.  Vau- 
ghn, 2  Chitt  R.  ^. 

(k)  The  banking  trade  was  carried  on  in  the  joint  names  of  the 
father  and  son,  and  the  accounts  were  headed  in  their  joint  names 
in  the  banking-books ;  and  it  was  held  that  the  father  could  not 
maintain  a  separate  action  without  proof  that  the  son  (although 
proved  to  be  a  minor}  had  no  share  m  the  business.  T^tdy.  JS- 
tfoy%,  14  East,  210.  ^ 

ft)  Glossop  y,  Cokman,  1  Starkie's  C.  25. 

(k)  Even  althau|jh  the  partnership  is  by  deed  (JBderson  ▼.  Cloy, 
1  Starlds'a  C.  406).    T6  make  one  liable  as  partner,  there  must 
VOL.  in.  12 
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PART       conduct  and  declarations,  .they  have  induced  those  with 

IT.        whom  they  have  dealt  to  'consider  them  to  be  partners, 

*«—«...«•  Hence  if  a  person  has  represented  himself  to  be  a  partner, 

*  1072  "^  <^^  has  been  trusted  as  such,  he  is  bound  by  that  repre- 

Proof  of         sentation,  and  it  is  no  defence  for  him  to  show  that  he  was 

partnenhip.     qqi  in  foct  a  partner  (Q.    One  who  lends  his  name  to  a 

firm,  although  he  receives  no  part  of  tfie  profits  of  the 

trade,  is  liable  on  the  engagements  of  the  firm(ifi),  to  obe 

who  is  ignorant  of  the  real  feet  (n). 

Where  bills  drawn  on  A.  and  Co.  are  accepted  by  B.  in 
the  name  of  A.  and  Co.,  it  is  evidence  against  B\  that  he 
is  a  partner  (o). 

either  be  an  actual  contract  to  share  in  profit  and  loss,  or  he  must 
have  permitted  his  credit  to  be  pledged  by  the  use  of  his  name  aa 
a  partner  (Hoare  v.  Dawes,  Doug.  371).  An  agreement  to  share  pro- 
fits alone  raises  a  liability,  in  point  of  law,  to  losses  with  respect  to 
creditors  (Hesketk  v.  Blanehard,  4  East,  146.  Wcmg^  v.  Canm, 
3  H.  B.  347).  Where  a  debtor  and  creditor  agree  to  be  jointly 
concerned  in  an  adventure  abroad,  which  is  to  be  purchased  by 
the  debtor,  and  tlie  rettims  are  to  be  paid  to  the  creditor  in  satis- 
faction of  the  debt,  both  are  liable  as  partners  to  vendors  fi-om 
whom  the  debtor  in  consequence  purchases  goods  abroad.  QwUh-* 
•Mtiie  y.  Duckworth,  12  East,  421.  And  see  Waugh  y.  Carvtr  2 
H.  B.  235. 

The  cimmunion  of  profit  arid  loss  is  the  true  test  of  partnership. 
An  agreement  by  several  to  take  aUqubp  parts  of  a  commodity  to  be 
purchased  by  w^.,  where  there  is  no  agreement  for  a  ile-sale,  does 
not  make  them  partners  {Coope  v.  Eyre,  1  H.  B.  37).  An  agent 
whose  wages  are  paid  by  a  proportion  of  the  profits,  is  not  a  partner 
{Meyer  v.  Sharpo,  5  Taunt.  74].  Joint-proprietors  of  a  coach,  each 
of  whom  provides  horses  for  tiisown  stage,  but  who  share  the  gross 
proceeds,  are  not,  it  seems,  Jointly  liable  for  goods  supplied  for  the 
horses  (Barton  v.  Hanson,  2  Taunt.  49) ;  but  ou.  whether  the  par- 
ticular agreement  inter  se  was  not  known.  Where  Jl»  B.  C.  ana  D. 
were  partners  in  a  coach-concern,  but  A*  provided  coaches  and 
horses  at  a  certain  allowance  per  mile,  it  was  held  thatwl.  alone  was 
liable  for  the  repairs  of  the  coach  to  one  who  knew  the  agreement, 
although  the  names  of  all  appeared  on  the  coach  (Hiard  v.  Biggif 
another,  per  Holroyd,  J.  Winch.  Sp.  Assizes,  1819,  Mann.  Ind.  220). 
But  they  are  jointly  liable  to  one  who  sends  goods  (ibid.)  So  for 
any  damage  done  in  the  management  of  the  coach.  Ibid.  And 
see  ffalandy,  Elkins,  1  Starkie's  C.  272 

.  It  frequently  happens  that  a  partner  in  a  firm  may  be  considered 
a  third  person  in  transactions  between  the  firm  and  a  party  with 
whom  the  firm  deals  (pei*  Eyre,  C.  J.  BotUm  v.  PulUr,  X  B.  &  P. 
546,  7).  [GiUSfol.  v.  Kukn,  6  Serg.  &  Rawle,  333.]  But  in  ac- 
tions by  the.  firm,  the  liability  of  any  one  partner  as  a  defendant  is 
a  bar  to  the  action.    Supra,  278,  (p),  and  1068. 

(I)  As  to  the  general  principle,  vide  supra,  SI, 

(m)  CTtttfion  V.  JRo&fon,  2  Camp.  302. 

(n)  Aiderson  v.  Pope,  1  Camp.  404,  n.  See  Teed  v.  Elworthy,  14 
East,  214. 

(o)  Spencer  v.  Billing,  3  Camp.  312.    And  it  was  said  that  it  amy 
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A  party  cannot  be  liable  as  a  partner  unless  he  was  a      pibt 
partner  at  the  time  of  the  contracts  and  therefore  although        ir. 

the  acts  and  admissions  of  a  party,  made  subsequently  to  a 

contract,  may  be  used  as  evidence  to  show  that  he  was  a  Proof  of 

Crtner  at  the  time  of  the  contract,  yet  if  it  be  clear  that  P*rtner*hip. 
was  not  then  a  partner,  no  subsequent  admission  will 
render  him  liable  in  point  of  law  (p).    Thus  one  who  has 
been  admitted  into  the  firm  is  not  responsible  for  goods 

Creviously  sold  and  delivered,  even  although  he  acknow- 
$dge  his  liability,  and  accept  a  bill  for  the  amount  (9). 

Although  the  declaration  or  admission  of  each  individual 
member  of  a  firm,  that  he  is  a  partner,  is  evidence  to  charge 
himself  it  is  no  evidence  of  the  fact  against  any  other 
party  (r). 

An  aflSidavit  for  the  registry  of  a  ship,  made  by  A. 
*  stating  that  A,  and  B.  are  the  owners,  is  not  evidence  of  «  io73 
the  iact  against  B.  {$). 

Where  two  of  three  defendants  in  assnmpsU  were  out-  j^dmUsions. 
lawed,  it  was  held  that  a  letter  written  by  the  third,  who 
had  pleaded  non  asvwnpnt^  in  which  he  admitted  the  part- 
nership, was  evidence  of  the  fact  (t). 

An  admission  by  wS.  in  the  discussion  of  a  particular 
transaction,  that  he  is  a  part^^with  £.,  is  not  evidence 
to  bind  him  as  a  partner  in  any  other  matter  unconnected 
with  the  particular  transaction  (u).  But  i£A.  publicly  and 
generally  represent  himself  to  be  the  partner  ofB*  it  will 
be  evidence  to  prove  his  liability  as  a  partner  on  a  contract 
unconnected  with  the  real  object  of  the  partnership Yj?^. 

Where  A,  made  an  entry,  at  the  excise  oflice,  ot  nim- 
self  and  B>  as  joint  dealers  in  beer,  according  to  the  sta- 

be  shown  that  bills  have  been  iDvajriably  accepted  in  this  way, 
mtbout  producing  them,  per  Lord  Ellenborough,  C.  J. 

(p)  SaviXU  V.  RohtrUon,  4  T,  R.  720. 

(q)  Ibid.    But  he  would  be  liable  on  the  bill. 

(r)  Vide  auprc^  47. 

(9)  TiMo'  V.  Walpok,  14  East,  226.  J^her  ▼.  Humble,  16  East, 
16d.  Fhwtr  r.  Fotifif ,  3  Camp.  d40.  SmUh  v.  Fuge,  3  Camp.  456. 
Diiehhwm  ▼.  Sprackltnj  5  Esp.  C.  31.  [and  Mr.  Day's  note  J.  An 
imsigDed  entry  in  the  office  for  licensing  stage-coaches  is  not  evi- 
dence that  the  persons  named  in  the  license  are  the  owners  (^ro- 
tker  V.  01Uan,  4  Camp.  24).  The  entry  of  a  cart  in  the  books  of  a 
tax-gatherer,  as  the  joint  property  of  Jl.  and  B.,  is  not  evidence 
against  them,  without  proof  that  they  authorized  the  entry,  ff^eaver 
V.  PrtnHee  ff  anathery  I  Esp.  C.  369. 

(t)  Sangster  v.  Mazartdo,  1  Starkie's  C.  161.  ^  ^ 

(u)  Dt  Berkam  v.  Smithy  1  Esp.  C.  29,  Cor.  Lord  Kenyon,  C.  J. 

(x)  Ibid. 
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PABT       tute,  it  was  held  that  ^his  was*  not  conclusive  evidence  of 
IT.         the  partnership,  in  ^aq  action  by  a  private  person  against 
I  A.  (y) ;  but  with  respect  to  the  crown  the  entry  would  have 

Admiaiont,      been  conclusive  against  A.  (z). 

lie  record  of  an  issue  out  of  the  Exchequer,  to  try  the 
*  1074  feet  of  the  partnership  of  ./f.  and  B.  has  been  *  admitted  as 
evidence  in  an  action  against  A.  and  B.  to  charge  them  as 
partners  (a). 

When  the  feet,  that  several  parties  are  partners,  has 
once  been  established,  the  act  or  declaration  of  one  part- 
ner relating  to  the  subject-matter  of  the  partnership  is  evi- 
dence a^ainst^the  rest ;  although  the  partner  whose  acts  or 
declarations  so  given  in  evidence  be  no  party  to  the  suit  (ft), 
or  although  the  admission  be  made  after  a  dissolution  of 
the  co-partnership  (c)  (1). 

The  principles  upon  which  the  admissibility  of  such  evi- 
dence depenas,  and  some  of  tiie  decisions  on  the  subject, 
have  already  been  referred  to  (rf). 

(y)  EUia  v.  Watson  ^  others,  2  Starkie's  C.  453. 

(z)  Ibid. 

(a)  ffhaUey  v.  Menheim  if  Levy,  3  Esp.  C.  608.  The  proceedings 
in  the  exchequer  suit  would  ^||rly  be  evidence  against  the  party 
who  alleged  the  partnership ;  such  evidence  would  operate  by  way 
of  admission.  Bilit  qu,  how  far  the  record  would  be  evidence  of 
the  fact  as  against  the  defendant,  who  denied  the  partnership ;  as 
to  him,  it  should  seem  that  the  record  would,  in  principle,  have  no 
more  operation  than  it  would  have  had  in  case  he  had  contested 
the  fkct  of  partnership  with  a  stranger.     Vide  supra,  Vol.  I.  p.  195. 

(h)  Supra,  45 ;  and  TkwaUes r. RtekardsmyFenke^B  C.  16.  Wkit- 
comb  V.  fFkUing,  Doug.  652.  Such  an  admission,  in  order  to  take 
the  case  out  of  the  Statute  of  Limitations,  ought  to  be  clear  and 
uneamvocal.  Per  Lord  Ellenborou^,  Holme  v.  Green,  1  Sti^kie's 
C.  488.    But  see  Booth  y.  Janney,  7  Price,  193,  an^  the  next  note. 

(e)  fFood  y.  Braddickj  1  TaunL  IM. 

(d)  The  question  to  what  extent  the  acts  of  one  partner  are  bind- 
ing upon  another,  with  reference  to  the  subject-matter  of  the  co« 
partnership,  is  one  of  law.  One  partner  may  bind  another  partner 
in  trade  by  drawing  or  accepting  bills  of  exchange  (sufra,,  229, 
note  (h),)  unless  the  lattw  give  e^cpress  notice  that  he  will  not  be 
bound,  or  unless  covin  be  practised  between  the  partner  and  the 
taker  of  the  bill  (ibid|.  One  partner  has  not  authority  to  bind  ano- 
ther by  deed  (Harrison  v.  Jackson,  7  T.  R.  207  ;  [Green  $f  al.  v. 
Beats,  2  Gaines'  Rep,  254]),  or  by  a  guarantee  of  the  debt  of  a  third 
person  {Duncan  v.  Lovondes,  3  Camp.  478).  A  part-owner  of  a  ship 
has  no  authority  to  insure  on  account  of  the  rest,  although  a  part- 
ner has  (Hooper  v.  Lushy,  4  Camp.  66.)  One  partner  in  a  contract 
with  government,  has  no  authority  to  pledge  ffoods  consigned  to 
biin  by%>other  partner,  for  the  purpose  of  performing  the  contract 

(1)  [See  ^te,  Vol.  II.  p.  45.  notes,] 
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*It  is  sufficient  to  prove  that  a  co-defendant  in  OMump-       part 
«i^  is  a  dormant  partner  with  the  rest  (e).  iv. 

But  it  is  not  sufficient  to  show  that  one  of  the  defendants  ■ 

became  a  partner  after  the  time,  of  the  contract,  or  that  he 
was  by  agreement  afterwards  permitted  to  share  in  the  ad- 
venture (/). 

As  the  authority  of  one  partner  to  bind  another  is  mere-  Action>(ftU;iBt. 
ly  presumptive,  the  presumption  may  be  rebutted  by  evi-  ^^i"Jf  * 
dence  that  the  pattner  gave  express  notice  to  the  plaintiff 
that  he  would  not  be  responsible  for  the  acts  of  another. 
Thus  if  A.^  b^inf  partner  with  B.,  give  notice  to  a  credi- 
tor to  deliver  no  goods  to  B.  without  wS.'s  concurrence,  the 
creditor  cannot  recover  for  goods  delivered  to  B.  without 
proof  that  j1.  adopted  the  sde,  or  derived  benefit  from  the 
goods  (^). 

Again,  if  one  partner  give  notice  that  he  will  not  be  re-  Fraud. 
sponsible  for  bills  drawn  in  the  name  of  the  firm,  he  will 
not  be  liable  to  a  party  who  takes  such  bills  after  the  no- 
tice, even  although  the  latter  has  given  a  valuable  consi- 
deration for  them  {h). 

(Snaiih  v.  Burridgtt  4  Taunt.  684).  One  partner  possesses  no  ge- 
neral authority  imder  a  power  of  attorney  granted  to  a  co-partner. 
Edmision  v.  frrigkt,  1  Camp.  88.  See  Warner  v.  Hargrave^  2  Roll. 
IL  dda    3  Ch.  C.  a02.    Parker  v.  KeU,  1  Salk.  95. 

The  implied  authority  of  one  partner  to  bind  another  is  generally 
lunited  to  such  facts  as  are  in  their  nature  essential  to  the  general 
object  of  the  partnership ;  as  the  borrowing  of  money  for  the  de- 
fraying of  the  expenses  of  a  partner  in  transacting  the  business  of 
the  house  [RoOiweU  v.  Humpkreya^A  Csp.  C.  406),  or  the  purchas- 
ing of  gooos,  although  one  partner  fraudulently  convei'ts  them  to 
bis  own  use,  unless  the  seller  be  privy  to  the  fraud.  Bond  v.  Gt6- 
jcm,  1  Camp.  185.     [See  Marsh  v.  QUd  ^al.2  Pick.  2g5.] 

Tke  authoritu  of  one  partner  to  hind  another  is.  merely  presump-. 
tire,  Booth  v.  Janney  8f  Qiun,  7  Price,  ld3.  Note,  the  action  there 
was  against  the  firm,  on  a  bill  accepted  by  one  Quin,  who  had  let 
judgment  go  by  default ;  the  defence  by  the  other  defendant  Jan- 
ney  was,  that  the  plaintiff  had  received  previous  notice  of  the  dis- 
soluticm  of  partnership ;  and  the  court  of  exchequer  held  that  an 
answer  in  equity  by  Quin  to  a  bill  filed  by  Janney  was  not  admis- 
sible  evidence  against  Janney  to  show  a  cantinuance  of  the  part- 
nership ;  sed  qu»  and  vide  thrant  v.  Jackson^  Peake's  C.  30?.  ffood 
V,  Braddiek,  1  Taunt.  104.  .  • 

An  infant  ^partner  must,  on  attaining  his  age,  having  continu-  . 
ed  to  be  a  panoer^p  to  that  time,  give  notice,  in  order  to  relieve 
himself  from  future  fiability.     Qoode  v.  Harrison,  5  B.  &  A.  147. 

(e)  Swan  v.  SUeie^  7  East,  209.  Qrellier  v.  Male,  Peake's  C.  146. 
And  per  Sir  J.  Mansfield,  in  IMnfd  v.  ArchbouU,  2  Taunt.  324. 

If)  Young  V.  Hunter,  4  Taunt.  582. 

fgj  inUis  V.  Dyson,  1  Starkie's  C.  164. 

fh)  Lord  Galway  v.  Matthew,  10  East,  264.  [and  Mr.  Day's  note]. 
Supra,  229^  note  (k). 
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PABT  ^  The  presumption  may  also  be  rebutted  by  proof  of 

IT.         fraud  or  covin  between  a  co-partner  and  another  (i).    As 
by  evidence  that  the  bill  was  given  by  two  or  three  part- 


Ae^againft.  ners  in  payment  of  a  debt  due  froip  the  two  previous  to 

j^JlJ^^**         their  partnership  with  the  third  (i). 

But  where  two  firms  carry  on  trade  under  the  same 
n^me,  one  partner  being  common  to  both,  the  members 
*  1077  *  of  one  firm  will  be  liable  on  a  bill  drawn,  accepted,  or 
indorsed  in  the  name  common  to  both,  although  diis  has 
been  done  for  the  use  and  benefit  of  the  other  firm  (/)• 
Yet  here  the  claim  may,  it  should  seem^  be  rebutted  by 
evidence  of  fraud  and  covin  between  the  plutneis  in  the 
firm,  for  whose  benefit  the  bill  is  actually  used,  and  the 
taker. 

DiflsoiutioD.         Where  the  joint  liability  results  not  from  a  contract  ex- 
pressly made  with  all  the  defendants,  but  from  the  fact  of 

(i)  iS^pro,  229,  note  (k). 

(k)  Shirtfy,  WUk$^  1  East,  48.  It  has  been  said,  that  the  mere 
'  single  circumstance  that  the  bill  has  been  ffiven  in  discharge  of  the 

separate  debt  of  one  partner,  is  not  in  itself  sufficient  to  raise  a  pre- 
sumption of  fi-aud,  without  some  proof  that  it  was  without  the  as- 
sent of  the  rest  (ilufley  v.  Taylor^  13  East,  175).  There  the  biU 
was  drawn  for  a  larger  amount  than  the  particular  debt,  and  it  was 
known  to  the  separate  creditor  that  the  indorsement  was  made  by 
the  hand  of  the  partner  so  indebted  to  him,  and  direct  evidence 
miffht  have  been  ffiven  of  fi'aud  and  covin  if  any  had  existed. 

In  the  case  of  Arden  v.  Sharpe  fy  GtUan  (2  Eep.  C.  524,)  the  plain* 
ti^T  discounted  a  bill  brought  by  Gilson,  who  desired  that  the  busi- 
ness might  be  kept  secret  from  his  partner ;  and  Lord  Kenyon 
held  that  the  action  would  not  lie.  And  in  f^ells  v.  Matiermaf^ 
Lord  Kenyon  said,  that  if  a  man  have  dealings  with  one-  partner 
only,  and  he  draw  a  bill  on  the  partnership  on  account  of  those 
dealings,  he  is  guilty  of  fraud. 

Where  A.  B,  and  C.  carried  on  the  cotton  trade  under  the  firm 
of  A.  and  B,  (C.  not  being  known  to  the  world  as  a  partner),  and 

A,  and  B.  traded  under  the  same  firm  as  grocera,  ana  a  bill  given 
to  them  in  the  cotton  business  was  indorsed  in  the  name  of  the 
firm  common  to  both  partnerships,  and  given  in  payment  by  Ji.  and 

B,  for  ffoods  received  in  the  grocery  business,  it  was  held  that  C 
was  liable  to  pay  the  bill  to  the  holders,  although  the  indorsement 
was  unknown  to  C,  of  whom  the  indorsee  had  no  knowledge  at 
the  time  of  the  indorsement.    Swan  v.  SUeU,  7  East,  209. 

Where  one  partner  clandestineV  draw  and  accepted  a  bill  in  the 
name  of  the  firm,  partly  to  discharge  a  debt  due  from  the  partner- 
ship, and  partly  to  discharge  his  own  private  debt,  it  was  held  that 
the  payee  could  recover  no  more  than  the  debt  due  frem  the  firm, 
although  money  had  been  paid  into  court  on  the  count  on  the  bill. 
Barber  v.  Baekkoutty  Peake's  C.  61.  See  also  Grun  v.  Deakin^  2 
Starkie's  C.  347. 

(I)  Baker  v.  Chari^ton,  Peake's  €.  80.  Swan  v.  Steele,  7  East,  209, 
and  supra,  n.  (k).    Although  one  be  but  a  dormant  partner.  Ibid. 
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their  paitner8hq[>,  it  is  competent  to  the  defendants  to  prove       part 
a  diuoluiian  (m)  of  the  co-partnership  previous  to  the  con^         nr. 
tract ;  this  nowever  will  not  be  in  itself  sufficient  where  ——.—«-— 
the  defendants  have  openly  *  acted  as  partners,  unless  tio-  *  1078 
tiee  to  the  plaintiffi  of  the  dissolution  be  also  proved.    It  ^^nct. 
is  sufficient  if  the  plaintiff  in  the  first  instance  prove  a  part-  ^'*^"^'°°* 
nership  at  a  time  anterior  to  the  contract,  when  that  ia 
once  established,  a  continuance  of  the  partnership  is  to  be 
presumed,  until  a  dissolution  be  proved,  and  proof  of  a 
dissolution  will  still  be  insufficient  unlesi^  reasonable  proof 
be  given  of  notice  of  the  fiict  to  the  plaintiff;  for  although 
the  partnership  may  in  fiict  have  been  dissolved,  yet  if  the 
parties  do  not  announce  it,  they  by  their  silence  induce 
strainers  to  trust  to  the  joint  credit  of  the  firm  as  before. 

Where  a  minute  of  an  agreement  between  partners  to 
dissolve  the  partnership,  made  in  order  to  be  advertised  in 
the  Grasette,  and  signed  by  the  parties,  and  attested,  is 
pioduced  in  evidence  to  prove  the  dissolution,  an  agree- 
ment stamp  is  necessary^u. 

Where  express  noticenHs  been  given  of  the  dissolution  Notice. 
of  the  partnership  *to  those  with  miom  the  finn  have  had 
any  dealings  (a  measure  which  in  prudence  ought  never 
to  be  neglected),  the  notice  must  of  course  be  proved  in 

(m)  Thi^  authority  of  one  partner  to  bind  another  in  respect  of 
partnersbip  preperty  ceases  on  the  dissolution  of  the  partnership. 
Where,  on  tne  dissolution  of  partnership  between  A.  and  B.,  the 
latter  was  intrusted  with  the  settlement  of  the  affairs,  it  was  held 
that  he  could  not  indorse,  in  the  name  of  the  firm,  a  security  which 
was  part  of  the  joint  effects  (Md  v.  SuKon,  3  Esp.  C.  108,  Cor.  Lord 
Kaiivon.  Sigtmr  v.  FMcyson^  1  H.  B.  155) ;  and  o».  whether  w9. 
would  have  bMn  hafaie  on  the  indorsement,  a]thou|;h  made  during 
the  partnership,  if  not  negotiated  until  after  the  dissolution.  Bee 
KUgmtr  Y.  FinUttfmm,  I  H.  B.  155. 

Where  JS»  a  partner  with  B.  and  C  drew  a  blank  bill  in  the  name 
of  the  partnership  firm,  payable  to  their  order,  and  delivered  it  to 
their  clerk  to  be  used  according  to  exigency,  and  JL  died,  and  B, 
and  C.  assumed  a  new  firm,  and  the  clerk,  inserting  a  date  previ- 
ous to  the  death  ofJ^.,  circulated  the  bill,  it  was  held  that  B.  and 
C  were  liable  to  a  hanajide  holder,  although  they  had  received  no 
value  ibr  the  bilL  Usher  v.  Daunuy  6f  ofhtrg^  4  Cfamp.  97 ;  and  the 
court  of  K.  B.  refused  a  new  trial..  [See  P%Unam  v.  jSMItmifi,  4 
Mass.  Rep.  45.]  * 

Where  A,  B.  and  C.  being  partners,  ordered  goods  fi*om  abroad, 
and  afterwards  dissolved  partnership,  and  assigned  their  property 
to  trustees  for  the  benefit  of  creditors,  and  A,  and  B,  acted  as  aj^ents 
to  settle  the  affairs  of  the  firm,  and  the  goods  arrived,  and  were 
delivered  to  A,  and  B.,  in  an  action  against  A,  B.  and  C.  for  the 
freight,  it  was  held  that  C  was  not  liable.  Finder  v.  WiUtt,  1 
Marsh*  248. 

(n)  Mmf  V.  SmiUh  1  Esp.  C.  283. 
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FABT       the  usual  way(o).     Such  notice  may  also  be  proved  by 
IV.         means  of  an  advertisement  in  the  Gazette,  or  in  a  public 
newspaper ;   but  a  newspaper  containing  such  a  notice 


solution. 


Notice.  cannot  be  read  in  evidencie  without  pre/ious  proof  either 

that  the  plaintiff  read  an  impression  of  the  same  paper,  or 
at  least  that  be  was  in  the  general  habit  of  reading  that 
paper  (p).  And  notice  iii  the  Gazette,  if  admissible  at  aU, 
*1079  is  very  weak  evidence,  if  it  be  not  supported  by  *some 
evidence  to  show  that  the  plaintiff  saw  the  Gazette  (a). 

Notice  of  dis-  There  seems  indeed  to  be  little  if  any  difference  be-- 
tween  a  notice  in  the  Gazette  and  a  notice  in.anj  other 
newspaper,  with  respect  to  contracts  of  partnership,  and 
other  matters  which  are  not  of  a  public  and  official  na- 
ture (}).  . 

Proof  of  notice  is  still  requisite,  although  the  plaintiff 
had  no  dealings  with  the  partners  previous  to  the  actual 
dissolution  of  partnership  (r).  But  it  seems  that  if  notice 
be  ffiven  to  all  the  parties  with  whom  the  partners  have 
dealt,  and  be  also  advertised  in^|  Grazette,  it  will  be  pre- 
sumptive evidence  of  notice  agmst  one  who  had  no  pre- 
vious dealings  with  the  firm  (s). 

Where  notice  of  dissolution  has  been  published  in  the 
Gazette,  and  has  been  given  to  the  proper  parties,  the  re- 
tiring partners^  are  not  liable  on  a  contract  subsequently 
made  by  one  of  the  former  firm,  although  he. carries  on  bu- 
siness in  the  naftie  of  the  former  firm,  unless  it  can  be  pro- 
ved that  they  ^either  interfered  in  the  business  subsequent- 
ly   to   the   dissolution,   or   authorized   the  use   of  their 

(q)  Supra,  974.  Where  printed  circular  letters  have  been  sent, 
or  duplicates  made  out,  it  would  be  sufficient,  to  produce  and  prove 
a  duplicate  original ;  but  it  mi^ht  still  be  proper  to  give  notice  to 
produce  the  original    Supra,  tit.  JVbHee. 

(p)  Jenkins  v.  BUzard  $f  another,  1  Starkie^  C.  418.  Semhlej 
that  notice  in  the  Gazette  is  notice  to  all  the  world.  WrighX  v. 
Putham,  2  Chitty's  R.  121. 

(a)  Godfrey  v.  Macauky,  Peake's  C.  155,  n. 

(q)  See  note  (s). 

(r)  Parkin  v.  Carruther$,  3  Esp.  C.248.    There  the  retiring  part- 
ner allowed  his  name  to  continue  in  the  firm.     Qorham  v.  nifmp- 
'son,  Peake's  C.  42.     Graham  v.  Hope,  Peake's  C.  154. 

(s)  See  J^eu>8ome  v.  CoUs  St  others,  2  Camp.  617.  Goqflny  v.  Tum- 
huU,  1  Esp.  C.  371 ;  where  an  advertisement  in  the  Gazette  is  said 
to  httire  been  considered  to  be  presumptive  evidence  of  notice. 
But  see  another  report  of  the  same  ca8e,mtitled  Grocf/rey  v.  Jlfocot^- 
l^,  Peake's  C.  155,  n. ;  from  which  it  seems  that  the  jury  were 
durected  to  consider  the  probability  that  the  plaintiff  had  seen  the 
Gazette.    {See  Skaffar  if  al.  v.  Snyder,  7  Serg.  &  Rawle,  503.] 


se. 


ACTION  BY  ONE  AGAINST  ANOTHER.  1082 

would  be  sufficient  to  establish  their  partnership  in  a  suit       part 
by  a  stranger,  will  raise  a  presumption  of  the  fact  of  part-        ir. 
nership  inter  $t  {%),  _— — 

Although  one  partner  cannot  maintain  an  action  against  Actions  tour 
another,  whilst  the  partnership  accounts  remain  uniiquidar  ** 
led,  it  is  otherwise  where  the  accounts  have  been  settled 
and  a  balance  struck,  or  even  where  one  insulated  trans- 
action alone  remains,  or  where  the  cause  of  action  arises  out 
of  a  transaction  perfectly  distinct  from  the  general  deal- 
ings (*]. 

*  Where  the  plamtiff  and  defendant  agreed  to  buy  goods  *  1083 
on  their  joint  account,  the  defendant  undertaking  to  fur- 
nish the  plaintiff  with  half  the  amount  in  time  for  payment, 
and  the  plaintiff  paid  the  whole,  it  was  held  that  an  action 
lav  for  the  moiety,  although  an  account  was  still  to  be 
taken  between  them  as  partners,  on  the  subsequent  dispo- 
sal of  the  stock  (2).  So  if  one  partner  wrongfully  cvry 
money  belonging  to  the  other  to  the  Joint  account,  an  ac- 
tion lies  for  money  had  and  received  (m). 

Where  B.  ordered  goods  on  his  own  credit  to  be  ship- 
ped by  A.  on  an  agreement  between  them  that  if  uiy  pro- 
fit arose,  B.  should  have  half  for  bis  trouble,  and  goods 
were  ordered,  and  afterwards  paid  for  by  JB.,  it  was  held 
that  be  might  recover  the  amount  of  such  payment  from^. 
who  bad  not  accounted  to  him  for  the  profits,  the  contract 

(\)  Per  Lord  EUenborougb,  Peoeodb  v.  Peacodfc,  3  Csmp.  45.  The 
father  told  the  son,  on  his  coming  of  age,  that  he  should  hate  a 
share  in  the  business,  the  son  acted  as  a  partner  Tor  five  or  six 
years.  Upon  an  issue  out  of  chancery  to  ascertain  the  son*s  share 
of  the  proihs,  it  was  not  prttutned  that  he  was  entitled  to  a  moiety, 
but  it  was  left  by  Lord  £llenborough  to  the  jury»  to  say  to  what  N 
proportion  he  was  fahrty  entitled  under  the  particular  circumstances. . 
Note  that  Lord  Eldon,  C.  was  not  satisfied  with  this  decision.  See 
16  Yes.  56. 

(k)  See  the  cases  referred  to,  supra,  124.  A  demand  against  a 
sun'iving  partner  as  such  may  be  joined  with  a  demand  due  from 
him  individually.  Golding  v.  Faugkan,  2  Chitty's  R.  436.  Sujpra^ 
1070.  Jbut  an  action  is  not  maintainable  by  one  partner  against 
another  where  a  bill  of  exchange  has  been  given  in-respect  of  an 
unascertained  balance.  Veriy  v.  Saundtrs,  1  Chitty's  R.  127.  And 
an  indorsee  who  takes  the  bill  after  it  is  due,  cannot  recover,  ib. 

An  agent  employed  by  a  company  of  subscribers  for  an  applica- 
tion  to  parliament  for  an  intended  railway,  being  himself  a  sub- 
scriber, cannot  maintain  an  action  for  his  services,  either  against  the 
body  of  subscribers,  or  against  the  chair  man.  Holmes  v.  Higgins, 
1  B.  &  C.  74. 

(I)  Venning  v.  Leckte,  13  East,  7.  [and  Mr.  Day's  note.] 

(m)  Smith  v.  Barrmp,  2  T.  R.  476. 
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FART       not  constituting  a  partnership  inter  se^  but  an  agreement 
lY.         fi>r  compensation  for  trouble  and  credit  (n). 

■  Where  an  account  is  taken  at  the  dissolution  of  a  part- 

Actiont  inter    nership,  assumpsit  will  lie  without  proof  of  an  express  pro- 

**'  mise  (©)• 

Notice  by  one  partner  that  the  partnership  has  been  dis- 
solved, is  evidence  against  that  partner  that  it  has  been 
dissolved  by  competent  means,  even  by  a  deed,  if  a  deed 
be  esisential  (p) ;  and  in  such  case  an  ejectment  lies,  upon 
the  demise  of  one  co-partner,  against  another,  for  a  house 
agreed  to  be  occupied  jointly  during  the  partnership,  with- 
out proof  of  a  notice  to  quit  (9). 
^  1064      *  In  general,  a  co-partner  with  the  defendant  in  the  sub- 

Covpetancy.  ject  of  the  action  is  incompetent  to  be  a  witness  for  the 
defendant,  where  a  verdict  for  the  plaintiff  would  diminish 
the  joint  property,  or  he  would  be  liable  to  any  part  of  the 
costs ;  even  although  the  tendency  of  his  evidence  he  to 
charge  himself  with  the  whole  debt  (r).  But  in  order  to 
raise  this  objection,  it  must  be  shown  tnat  he  is  a  partner ; 
it  is  not  sufficient  merely  to  suggest  it  («).  Thus,  in  an  ac- 
tion for  goods  sold  and  delivered,  a  witness  is  competent 
to  prove  that  the  goods  were  supplied  for  his  credit,  and 
for  his  use,  although  it  be  suggested  that  he  is  a  partner 
with  the  defendant  (i). 

A  pBiiy  is  competent,  although  he  has  purchased  from 
the  plaintiff  an  interest  in  the  contract  on  which  the  action 
is  brought  (u). 

Upon  a  plea  in  abatement  in  assumpsit,  for  goods  sold 
and  delivered,  that  the  promises  were  made  jointly  with  E. 
I*,  the  latter,  it  has  been  seen,  is  a  competent  witness  for 
the  plaintiff  (j?)  (1),  , 

(n)  Heskstk  v.  Blanehard,  4  East,  143. 

(0)  Per  Gibbs,  C.  J.  Rackstraw  v.  Imber,  Hplt's  C.  368. 

ft?;  Doe  d.  }Faitkman  v.  Miles,  1  Starkie's  C.  181.  [4  Camp. 
o73*  S.  C.J 

(q)  Ibid. 

(r)  See  Biri  v.  Hood,  1  Esp.  C.  20.     Young  v.  Baimer,  1  Esp.  C. 

loa 

(s)  Ibid. 

(t)  Bin  V.  Hood,  1  Esp.  C.  20. 

(u)  Supra,  782. 

(x)  Hudson  V.  Robinson,  4  M.  &>  8.  475,  supra,  5. 

(1)  [In  an  action  against  A.  B.  and  C.  on  a  bill  of  exchange, 
drawn  by  C.  on  A.  and  B.  payable  to  the  plaintiff,  to  be  placed  to 
the  credit  of  a  certain  vessel,  one  of  the  counts  in  the  declaration 
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FART 

Payment.  iv. 


Pboof  of  payment  of  the  debt  is  evidence  under  the  ffe* 
neral  issue  in  assumpsit  (a?),  but  must  be  pleaded  specially 
as  a  bar  to  an  action  on  a  debt  by  record  or  specialty. 

Upon  issue  taken  on  a  plea  of  payment,  the  onus  of 
proof  lies  on  the  defendant.  The  proof  is  either  general, 
under  the  plea  of  solvit  post  dieniy  or  special,  under  the  plea 
of  solvit  ad  diem. 

*The  party  must  prove,  1st,  a  payment  of  the  money,  *  1085 
€fr  its  equivalent ;  2dly,  its  application  to  the  particular  Direct 

debt(l).  Evidence. 

The  proof  of  payment  is  either  direct,  or  presumptive; 
in  the  former  case  it  is  made  either  to  the  plamti^  or  to  his 
agent. 

Where  a  receipt  has  been  given  for  the  money,  the  re- 
ceipt must  be  produced,  and  proof  must- be  given  of  the 
hand-writing  of  the  party  to  whom  the  payment  was 
made. 

A  receipt  is  merely  prima  facie  evidence  of  payment ;  it 
may  be  proved  that  it  was  obtained  by  fraud,  or  mistake  (y). 

Where  the  payment  has  been  made  to  an  agent,  an  au-  Of  payment 
thority  from  the  principal  to  the  agent  must  be  proved ;  *°  *°  *«*"*• 
the  agent  is  a  competent  witness  for  that  purpose  (r). 

(x)  Supra,  128, 

(y)  Stratton  v.  RastaU,  2  T.  R.  366 ;  &  suproy  1045. 

(z)  Supra,  767. 

i 


of  which  charged  the  defendants  as  owners  of  the 'ship,  and  ano- 
ther that  C.  drew  the  bill  as  agent  for  the  defendants ;  it  was  held 
that  C.  was  not  a  competent  witness  to  prove  the  partnership  of 
the  defendants  in  the  ship.  Miller  v.  M'Chnachan  if  al.  i  Yeates, 
144.  A  partner  in  a  company  is  not  admissible  to  prove  that  ano- 
ther person,  defendant  in  the  case,  is  also  a  partner — especially 
where  there  are  written  articles.  T9ie  Slait  v.  Penman,  2  Desauss.  1. 
A  dormant  partner,  not  being  a  party  to  the  suit,  is  a  competent 
witness  for  the  other  partner  in  an  action  by  him  to  recover  the 
price  of  goods  sold,  where  the  interest  of  the  dormant  partner  was, 
at  the  time  of  the  contract,  unknown  to  the  defendant.  Clarkson 
V.  Carter,  3  Cowen,  84.] 

(1)  [In  Pennsylvania,  the  defendant  is  permitted,  under  the  plea 
of  payment  in  an  action  on  a  bond,  to  give  in  evidence  mistake  or 
want  of  consideration.  Sioifl  v.  Hawkins  Sr  aL,  1  Dallas,  17.  So 
if  notice  be  given  to  the  plaintiff,  fraud  in  the  execution  or  considera- 
tion of  a  bond  may  be  given  in  evidence.  Baringy,  SAtppen,  2Binney, 
154.  Or  other  matter,  which  shows  that  ex  a^uo  et  bono  the  plain- 
tiff ought  not  to  recover.  See  cases  collected  m  Wharton's  Digest, 
467, 4S8.     Carpenter  v.  €hvff,  5  Serg.  &  Rawle,  162.] 
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PAST  Whether  such  authority  has  been  given  to  an  agent  to  re- 
ly.  ceive  payment,  or  to  receive  it  in  a  particular  manner,  are 
«— — — —  usually  questions  of  fact  for  the  Jury  (a).  Such  an  autho- 
rity may  be  implied  from  the  relative  situation  of  the  prin- 
cipal and  agent,  the  habit  and  course  of  dealing  between 
the  parties,  or  from  some  recognition  by  the  principal, 
of  the  authority  of  the  agent  subsequent  to  the  pay- 
ment (6)  (2). 

Where  a  principal  intrusts  an  agent  with  the  sale  of 
goods,  as  to  sell  them  in  a  shop,  or  of  a  horse  at  a  fair,  a 
presumption  arises  that  he  empowered  that  agent  also  to 
receive  payment  (c).     So  payment  to  a  broker  who  makes 
out  the  bought  and  sold  notes  to  the  buyer  and  seller,  is  a 
payment  to  the  principal  (<2). 
*  1086      *  So,  1^  has  been  seen,  the  authority  of  an  agent  to  re- 
Proof  of  ceive  payment  on  bonds,  bills,  or  other  securities,  is  usually 
authority.       evidenced  by  the  agent's  possession  of  the  instruments 
which  are  delivered  up  or  cancelled  upon  payment  (e). 

Where  the  question  is,  whether  the  person  who  received 
money  on  a  security  was  thi^  agent  of  the  owner  for  that 
purpose,  it  is  not  essential  to  call  the  agent  himself  (/) ; 

{a)  Supra,  59. 
(h)  Supra,  55. 

(c)  12  Mod.  330. 

(d)  Favenc  y.  BenneH,  11  East,  36.  Vtde  infra,  1087,  8.  In  ge- 
neral, if  an  agent  be  employed  to  receive  money,,  and  the  debtor 
pays  in  money,  be  Ls  discharged,  but  if  the  debtor  does  not  pay  in 
money,  but  settles  the  account  by  considering  a  debt  due  to  him 
from  the  agent  as  paid,  it  is  no  discharge,  per  Abbott,  C.  J.  in  Todd 
V.  Reid,  3  Starkie's  C.  16.  And  therefore,  where  a  broker  adjusts 
a  loss  with  the  underwriter,  and  his  name  is  struck  out  of  the  po- 
licy and  adjustment,  the  broker  becoming  bankrupt  within  the 
month,  the  underwriter  cannot  set  off  against  the  assured  the  ba- 
lance due  to  him  from  the  broker  at  the  time  of  adjusting  the  po- 
licy, lb,  and  see  RusstU  v.  Bangley,  4  B.  &  A.  395 ;  Jell  v.  Pratt, 
2  Starkie's  C.  57. 

(e)  Supra,  58. 

(f)  See  Owen  v.  Barrow,  1  N.  R.  101 ;  where,  in  an  action  on  the 
Statute  of  Usury,  Chambre,  J.  said,  '*  I  should  be  sorry  to  have  it 

(2)  [Where  A.  and  B.  agreed  to  sell  and  convey  land  to  C,  and 
the  payment  was  made  to  A.,  who  in  fact  had  no  legal  title  to  the 
land ;  it  was  held  that  B.  could  not  afterwards  object  to  such  pay^ 
ment,  but  that  it  was  to  be  considered,  in  effect,  the  same  as  if  paid 
to  B.     tFaters  v.  Travis,  9  Johns.  450. 

A.  having  constituted  B.  his  general  agent  in  a  county,  and  also 
given  him  a  paiticular  agency  to  sell  a  tract  of  land,  and  receive 
payments  of  part  of  the  purchase  money,  is  bound  to  allow  credits 
for  any  other  payments  made  to  him  before  notice  that  his  powers 
are  revoked,    Spencer  fy  al,  v.  Wilson,  4  Munf.  130.] 
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the  possession  of  the  security,  by  a  third  person,  and  re-       part 
ceiving  payment  for  it,  and  giving  a  receipt  for  it  in  the         iv. 
name  of  the  principal,  afford  strong  presumptive  evidence  _-..-..-. 
that  he  was  employed  as  agent  for  that  purpose  {g).  Proof  of 

Where  payment  has  been  made  to  an  attorney,  proof  "J^^'j^ 
should  be  given  of  his  employment  by  the  plaintiff.  *"  **"  ^' 

Payment  to  a  country  attorney  who  is  merely  employed 
by  the  attorney  of  the  principal  to  execute  the  writ,  is  in- 
sufficient (A) ;  so  is  a  payment  which  is  made  to  an  attor- 
ney on  record,  who  has  never  been  employed  by  the  plain- 
tiff {[t)  ;  but  payment  to  the  attorney  really  employed  by  the 
plaintiff,  but  afler  he  has  been  privately  *  changed  with-  *  l^^*^ 
out  leave  of  the  Court,  is  a  good  payment  {k)  (1). 

laid  down  as  a  general  rule  that  agency  must  be  proved  by  the 
agent  himself.*' 

(g)  Owen  V.  Barrow,  1  N.  R.  101.  The  action  was  to  recover 
penalties  for  usury  in  discounting  a  bill  of  exchange  ;  In  proof  of 
the  Feceipt  of  the  money,  it  was  proved  that  B,  had  commenced 
an  action  against  the  acceptor,  and  that  he  had  received  from  him 
the  amount  of  the  bill  and  costs,  on  producing  the  bil),  and  that  he 
had  given  a  receipt  in  the  name  of  the  defendant ;  and  this  was 
heJd  to  be  good  prima  facie  evidence,  without  producing  the  pro- 
ceedings in  the  action. 

(k)  Taies  r.  FreckleUm,  Doug.  eS&. 

{i)  Robsim  v.  Eaton,  1  T.  R.  02. 

(k)  PoweU  v.  LUUe,  1  Bl.  Rep.  85. 

(1)  [In  general,  payment  to  the  attorney  at  law  is  good,  on  the 
custom  of  the  country,  especially  if  he  have  possession  of  the  bond, 
&C. ;  though  under  particular  circumstances,  this  rule  might  not^ap* 
ply;  as  if  notice  were  given  that  no  such  power  was  vested  in  the 
attorney.  Hudson  v.  Johnston^  1  Wash.  10.  The  attorney  at  law 
who  obtained  the  judgment,  is,  in  general,  authorized  by  the  cus- 
tom of  the  country  to  receive  from  the  defendant  the  money  reco- 
vered, and  his  receipt  wUl  discharge  the  judgment,  though  more 
than  a  year  and  a  day  elapsed  between  the  date  of  the  judgment 
and  the  time  ofpayment  to  the  attorney.  Branch  v.  BumUy,  1 
Call,  147.  See  Wycoffy,  Bergen,  1  Coxe's  Rep.  214.  Where  a  judg- 
ment has  been  recovered  in  any  court  of  law,  the  attorney  of  re- 
cord of  the  judgment  creditor  has  authority  to  receive  payment, 
and  to  discharge  the  judgment.  Lewis  v.  Gamage  if  al.,  1  Pick. 
347.  Ldngdon  $f  al,  v.  PoUer  if  al,,  13  Mass.  Rep.  319.  See  Jack- 
im  V.  BarOett,  8  Johns.  361.  KeUogg  v.  Gilbert,  10  Johns.  220. 
Crcary  v.  Turner,  6  Johns.  51.    Riehardion  v.  Talbot,  2  Bibb,  382. 

Payment  to  the  plaintifTs  attorney  of  the  sum  for  which  judg- 
BOtent  was  obtained,  if  made  within  a  year  after  execution  is  ex- 
tended on  land,  is  held,  in  Maine,  to  be  a  good  bar  to  a  writ  of 
entry  afterwards  brought  by  the  creditor  against  the  debtor  for  the 
land.    Qrtty  v.  ff^ass,  1  Oreenleaf,  257. 

Payment,  by  an  officer,  of  money  collected  on  an  execution,  to 
the  creditor's  attorney  of  record,  but  whose  power  had  been  re- 
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PART  Where  payment  has  been  made  to  a  servant  or  othei 

IV,         agent,  in  a  cheque  or  bill,  it  is  a  qaestion  of  fact  v^rhether 

— — _•  the  agent  had  authority  to  receive  such  a  jJayment  {I).  And 

To  ageat.        where  the  payment  has  been  made  according  to  the  usual 

Mode,  ^.       practice  in  similar  cases,  such  an  authority  is,  it  seems,- to 

\      be  presumed  (wj.     And  in  general,  slight  evidence  of  ac- 

^  ^  quiescence  on  tne  part  of  the  master  will  serve  to  show  his 

assent  to  any  particular  mode  of  payment  (n). 

If  the  broker  sell  goods  as  his  own,  and  the  vendee  has 
*  no  notice  to  the  contrary,  a  payment  to  the  broker  is  good, 

although  the  mode  varies  from  that  which  was  agreed 
upon  (o). 

If  it  be  known  that  the  party  is  but  an  affent,  the  payment 
will  be  good,  if  it  be  made  according  to  the  agreement  (p), 

(I)  Supra,  59. 

(m)  Ibid,  note  (h), 

(n)  Ward  v.  Evans,  Salk.  442 ;  supra,  59.  , 

(o)  Btackhum  v.  Scholes  f{  another,  2  Camp.  343.  And  see  Dc 
Leira  v.  Edwards,  cited  1  M.  &  S.  147.  Favene  v.  Bennett,  11  East, 
36,  tn/ro,  n.  (p).  So  also  if  the  principals  have  allowed  the  agent 
to  act  as  the  principal  in  the  sale  of  the  ffoods  {Coaies  v.  Lewes,  1 
Camp.  444).  So  where  the  principals  allowed  the  broker  to  draw 
bills  m  his  own  name  (Townsend  v.  IngUs,  Holt's  C.  278.  Favene  v. 
Bennett,  11  East,  36).  So  if  the  factor  sell  in  his  own  name,  the 
buyer  may  set  off,  as  against  the  claim  of  the  principal,  the  debt  due 
to  the  factor  ( George  v.  ClweU,  7  T.  R.  359.  2  Esp.  C.  577).  AUUr, 
if  the  buyer  be  informed  or  the  principal  before  the  whole  of  the 
goods  are  delivered  (Moore  v.  Clementson,  2  Camp.  22).  Where  a 
party  sells  in  the  character  of  an  agent,  ulthough  without  disclos- 
ing the  name  of  his  principal,  yet,  if  the  disclosure  be  made  before 
payment,  the  effect  seems  to  be  the  same  as  if  the  name  of  the 
principal  had  been  disclosed  on  the  face  of  the  contract.  See  Lord 
Ellenborough's  observations,  4  M.  &  S.  573. 

(p)  Favene  v.  Bennett,  11  E^t,  36.  The  goods  were  sold  for  a 
principal  not  named,  on  the  terms  of  "payment  in  one  month 
money,"  and  the  Jury  found  that  the  meaning  of  the  terms,  in  com- 
mercial understanding,  was  payment  at  any  time  within  a  month, 
and  that  the  payment  within  the  month  to  the  brokers  with  whom 
the  defendant  had  dealt,  without  the  knowledge  of  the  principal, 
was  a  good  payment.  But  it  is  otherwise  if  the  payment  vary  from 
the  terms  of  the  original  contract.     CampbeU  v.  HasseU  8(  others, 

voked  before  the  officer  received  the  execution,  is  not  a  discharge 
of  the  officer,  but  he  is  still  liable  to  the  creditor.  Parker  v.  Down- 
ing, 13  Mass.  Rep.  465.  See  also  ffurt  v.  Lee,  3  Yeates,  7.  Where 
an  attorney  indorsed  on  an  execution  that  he  had  received  the  note 
of  a  stranger,  for  a  greater  amount  than  the  judgment,  payable  to 
the  judgment  debtor,  which  he  (the  attorney)  was  to  eoUect,  but 
which  was  lost  by  his  negligence  ;  it  was  held  that  the  judgment 
was  not  discharged.  Langdon  Sc  al,  v.  Pmer  fy  at.,  ubi  sup.  Com- 
missioners V.  Rose,  1  Desauss.  461.  S.  P.] 
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and  without  notice  from  the  principal  *  not  to  pay  to  the       faet 
broker  (9);  and  even  where  such  notice  has  been  given,         iv« 
payment  to  the  agent  will^till  be  good  if  the  principal,  on     - 
the  balance  of  account,  be  ^debted  to  the  motor,  for  he 
has  a  lien  on  the  debt  (r). 

*  The  effect  of  a  bill  or  note  in  payment  has  already  been  *  1089 
con»dered(«)(l). 

1  Starkie's  C.  233 ;  and  evidence  of  an  usage  to  substitute  an  equi- 
valent mode  of  payment  is  inadmissible. 

(q)  But  although  the  factor  sell  in  his  own  name,  and  without 
disclosing  the  name  of  his  princi|»al,  yet,  if  the  principal  give  noiiee 
to  the  buyer  to  pay  him,  and  not  the  factor,  the  buyer  will  not  be 
discharged  in  anerwards  paying  the  factor  (B.  N.  P.  190.  Houghi»n 
V.  MaUhews,  3  B.  & .  P.  485).  See  also  Pawl  v.  JMson^  cited  15 
East,  65. 

« 

{r)  Drinkwaier  v.  Voodwifiy  Cowp.  251.  In  the  case  ofSekrimshire 
V.  MUrtor»{^tr.  1182),  the  Jury,  contrary  to  the  direction  of  the 
Court,  in  point  of  law,  found  that  a  payment  to  a  factor  who  sold 
under  a  dd  credere  commission,  after  notice  by  the  principal  to  tba 
contrary,  was  a  good  payment  (and  see  B.  N.  r.  130l  on  the  ground 
that  the  factor,  in  such  a  case,  was  to  be  considered  to  be  the  real 
principal  with  whom  the  contract  was  made.  The  circumstance, 
howeveTy  of  a  del  credere  commission,  which  is  no  more  in  effect 
than  an  agreement  by  the  factor  to  insure  the  debt  to  his  principal, 
cannot,  it  seems,  at  aU  affect  the  relative  situation  of  the  principal 
and  the  vendee.  See  Morris  v.  Cleashy^  1  M.  &  S.  576.  4  M.  &  8. 
566k  Gttmejr  v.  Skarp,  4  Taunt.  242.  And  see  Lord  Ellenborough's 
observations  in  CumrrUne  v.  Forester,  1  M.  &  S.  499 ;  and  the  ju- 
dicious observations  in  Mr.  Long's  book  on  Sales,  243,  fir  seq»  and 
the  authorities  there  cited.  Vide  cHam,  Hudson  v.  Granger ,  5  B.  ^ 
A.  27.  The  plaintiff  sent  goods  to  A.  B,  his  factor,  to  whom  he 
was  indebted  in  a  larger  amount ;  the  factor  sold  the  goods  to  the 
defendabt,  to  whom  he  was  indebted  in  a  larger  amount ;  the  fac- 
tor became  bankrupt,  and  his  assignees  settled  with  the  defendant, 
and  it  was  held  to  be  an  answer  to  the  plaintiff's  demand.  Hudsovi 
V.  Granger,  ibid. 

As  to  pajrments  made  by  a  principal  to  a  broker  employed  to  buy 
for  him,  see  above,  p.  635 ;  and  see  the  case  of  Poioel  v.  JNTel^on, 
15  East,  dSy  cited  by  Lord  Ellenborough.  There  the  factor  made 
purchases  for  his  principal,  who  made  payments  on  account ;  the 
vendor  wrote  to  the  factor  for  payment ;  the  letter  coming  into  the 
hands  of  the  purchaser,  he  transmitted  it  to  the  factor,  and  after- 
wards paid  him  the  remainder  of  the  debt ;  and  Lord  Mansfield 
held  that  the  principal  was  still  liable  to  the  vendor. 

{s)  Supra,  306. 

-  ».■  i^.  ■.. PI  —  ■.  .1    I » III  111. 

(1)  [A  bill  of  exchange  or  promissory  note,  either  of  the  debtor 
or  any  other  person,  is  not  payment  of  a  precedent  debt,  unless  it  be 
so  ezpressiy  agreed.  Greemoood  v.  Chirtisy  6  Mass.  Rep.  356.  4  ib.  93. 
Johruony.  Johnson,  11  Mass.  Rep.  36L  Goodenow  v.  TyUr,  7  Mass« 
Rep.  36b  Murray  v.  Oovemeur,  2  Johns.  Cas.  438.  Herring  v.  Ssn- 
ger,  3  Johns.  Cas.  71.  Johnson  v.  Weed,  9  Johns.  310. .  Sehermsr^ 
Wfi  V.  LointSf  7  Jobns.  311.    3^^  v.  Barbtr,  5  Johns.  66.  Shtthy 

VOL.  m.  14 
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FART  If  a  creditor  desire  his  debtor  to  remit  a  bill  or  note  by 

IV.         the  post,  it  will  be  sufBcient  to  prove  that  the  debtor  re- 


Proof  of  pay-  V.  MandevUU  ^al^6  Cranch,  964.*  Nor  is  a  receipt  for  a  note,  as 
meot  by  re-  cash,  evidence  that  it  was  taken  as  an  absolute  payment  5  Johns. 
Buttaoce,  &c.  ^  g^p^  jj  jg  merely  a  suspension  of  the  right  of  action  during  the 
time  allowed  for  payment  by  the  note.  Putnam  v.  LewU,  8  Johns. 
389.  And  whether  a  note  was  taken  absolutely  as  payment,  or 
not,  is  a  question  of  fact  for  the  jury.  9  Johns.  fAi  $up.  But  the 
acceptance  of  a  neg>olia&(e  note,  on  account  of  a  prior  debt,is  jmrna 
/acie  evidence  of  satisfaction.  Uolnus  if  tU.  v.  D'Camp,  1  Johns. 
34.  Fintard  v.  l^ckington,  10  Johns.  104.  Mantdy  v.  MGu  If  oZ. 
6  Mass.  Rep.  143.  Thatcher  if  al,  v.  Dinsmorty  5  Mass.  Rep.  299. 
Chafman  v.  Dwrant  if  ol.,  10  Mass.  Rep.  47.  The  reason  assigned 
by  die  court  of  Massachusetts  for  this  doctrine  is,  that  otherwise 
the  debtor  might  be  put  to  inconvenience,  and  perhaps  be  obliged 
to  pay  his  debt  twice ;  as  he  could  not  set  up  a  payment  of  his  ori- 
ginal debt,  after  a  seasonable  indorsement  of  the  note,  against  the 
claim  of  an  innocent  indorsee.    Johnson  v.  Johnson^  ubi  sup. 

In  Wiseman  if  al.  v.  Lyman,  7  Mass.  Rep.  266,  it  was  aecided  that 
if  a  creditor  receive  a  note  of  a  third  person  in  payment  of  a  de-r 
mand  against  his  debtor,  where  there  is  no  frauq,  such  note  is  at 
the  risk  of  the  creditor,  unless  there  be  an  agreement  to  the  contra- 
ry ;  and  he  shall  not  afterwards  have  an  action  against  the  debtor 
on  the  original  contract.  In  BareUi  v.  Brovm,  1  M'Cord,  449,  it 
was  held,  that  the  liquidation  of  an  account  by  a  note,  though  it  be 
the  note  of  a  third  person,  unless  expressly  received  in  payment, 
does  not  destroy  the  open  account.  See  also  Roget  v.  MerriUy  2 
Caines'  Rep.  117.     Wuson  v.  Force,  6  Johns.  HO. 

In  general,  a  payment  received  in  forged  or  worthless  paper,  or 
in  any  base  coin,  is  not  good ;  and  if  there  be  no  negligence  in  the 
party,  he  may  recover  back  the  consideration  paid  for  tnem,  or  sue 
on  his  original  demand.  See  Hargrave  v.  Dusenbury,  2  Hawks,  326*. 
Markk  v.  Hatfield,  2  Johns.  455.  Young  v.  Mams,  6  Mass.  Rep. 
182.  SaUm  Bank  v.  Gloucester  Bank,  17  Mass.  Rep.  1.  Gloucester 
Bank  v.  Salem  Bank,  17  Mass.  Rep.  33.  Bank  of  the  United  l&ales, 
V.  Bank  of  Georgia,  10  Wheat.  333.  But  this  principle  does  not 
apply  to  a  payment  made  bona  fide  to  a  bank  in  its  own  notes,  which 
are  received  as  cash,  and  afterwards  discovered  to  be  fbrged.  10 
Wheat,  ubi  sup.  See  also  Levy  v.  Bank  of  ike  United  States,  1 
Binney,  27.  S.  C.  4  DaUas,  234. 

In  ^exander  v.  Owen,  1  T.  R.  225,  it  was  held  that  where  goods 
were  delivered  under  an  agreement  to  take  a  specific  parcel  of 
copper  money  in  payment,  a  delivery  of  such  copper  was  a  good 
bar  to  an  action  for  the  value  of  the  goods,  though  it  proved  to  be 
counterfeit  money. 

So  in  miis  V.  mid,  6  Mass.  Rep.  321,  it  was  decided  that  if  the 
innocent  holder  of  a  forged  note  sell  it  for  merchandize,  without 
any  knowledge  of  its  being  forged,  the  buyer  of  the  note  cannot 
afterwards  maintain  an  action  Against  him  to  recover  payment  for 
the  merchandize ;  for  both  parties  being  equally  innocent  melior  est 
conditio  possidentis.  But  in  Sakm  Bank  v.  Gloucester  Bank,  ubi 
sup.,  it  IS  said,  if  the  holder  of  the  note  had  intended  to  buy 
merchandize,  and  the  payment  by  the  note  had  not  been  a  part  of 
the  original  stipulation,  but  an.  accommodation  to  him,  then  the 
forged  note  would  not  have  been  a  payment,  and  an  action  would 
hare  been  maintainable  for  the  merchandize.] 
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mitted  the  bill  as  directed,  and  if  it  be  lost  the  loss  will       pabt 
fall  upon  the  creditor  {t).    But  in  such  case  proof  of  a  de-         iy. 

liyerj  of  the  letter  not  at  the  post-office,  or  at  a  receiving — -^ 

house,  but  to  a  bellman  in  the  street,  would  not  be  a  com-  Proof  of  pay- 
pliance  with  the  creditor's  directions,  and  the  loss  would  mtuaolM'&c. 
fidi  on  the  debtor  (te). 

In  the  absence  of  any  direction  by  the  creditor,  it  is 
said  that  the  sending  bills  or  notes  by  the  post  would  be 
prina  fade  evidence  to  show  that  they  were  received  by 
him  (x).  It  is  clear  that  in  such  a  case  it  would  be  com- 
lAent  to  the  creditor  to  show  that  he  had  never  in  fiict 
received  the  bills,  and  that  they  had  fallen  into  other 
hands. 

A  payment  made  by  compulsion  of  law  is  always  suffi- 
cient to  protect  the  party  who  made  it  from  a  second  de- 
mand (y). 

In  an  action  of  covenant  against  the  defendant,  the  PrfiompttTe 
drawer  of  certain  bills,  to  pay  to  the  plaintiff  the  amount  «'*^«"^«- 
of  his  acceptances  of  bills  so  drawn,  the  possession  by  the 
plaintiff  of  bills  accepted  by  him,  and  drawn  by  the  de- 
fendant, is  prima  facie  evidence  that  the  plaintiff  has  paid 
them  (z)  (2). 

The  mere  production  of  a  cheque  drawn*  by  the  *de-  *  1090 
fendant  or  his  banker,  and  payable  to  the  plaintiff  or  hearer ^ 
is  no  evidence  of  payment  to  the  plaintiff,  without  proof 
that  he  received  tne  amount  (1),  or  that  it  was  in  his  pos- 
session ;  but  proof  that  he  indorsed  his  name  upon  it  af- 
fords prima  fade  evidence  of  payment  to  him  (a). 

The  mere  fact  of  the  payment  of  money  by  A.  to  B.  is 

(t)  Warwick  v.  Nbahts,  Peake's  C.  67. 

(u)  HmMfu  V.  RuUy  Peake's  C.  186. 

(x)  Peake's  Ev.  S89 ;  where  it  is  also  observed,  that  where  the 
creditor  requires  a  remiUanee  by  the  post,  the  sendijqg  bank-notes 
uncut  wouM  oot  discharge  the  debtor,  since  the  more  usual  and 
prudent  course  .is  to  send  them  by  halves. 

fy)  SuprOf  551,  note  (c). 

(z)  Oil^ban  v.  Featherstonhaugh^  1  Starkie's  C.  225. 

{a)  Egg  V.  BameU,  3  Esp.  C.  196. 

(2)  [The  possession  by  the  defendant  of  an  order  on  him,  sign- 
ed by  the  plaintiil^  to  pay  money  to  a  third  person,  whose  receipt 
is  indorsed  but  not  proved,  if  not  objected  to  as  evidence  to  go  to 
the  jury,  may  be  charged  b^  the  court  to  be  evidence  of  payment, 
though  not  conclusive.  Weidner  v.  Sckweigart,  9  Serg.  &  Kawle, 
385.] 

(J)  fS.  P.  PaUorCs  Adm'ors  v.  Jisk  fy  ah,  1  Serg,  &  Rawle.  116. 
Hit  FtffjAt  V.  HinDtU,  4  Johns.  296.  Dennie  v.  Hart  St  trustee,  2 
Pick.  204.] 
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r^T       presumptive  evidence  of  the  payment  of  an  antecedent 
I  \\        debt,  and  not  of  a  loan  (i). 
..............     Payment  may  be  presmned  from  lapse  of  time.    Under 

Presuropiive  the  Statute  of  Limitations,  lapse  of  time  may,  it  has  been 
evidence.  seen(c),  be  pleaded  as  a  bar  to  the  action.  Still  the 
statute  operates  but  presumptively,  and  the  presumption 
may  be  rebutted  bv  evidence  of  an  admission  of  the  debt, 
wifnin  the  limit  (cI).  And  although  the  statute  has  not 
been  pleaded,  payment  may  be  presumed  by  the  Jury, 
frcMn  lapse  of  time  and  other  circumstances,  which  rend^ 
the  fact  probable  (e).  -  # 

Satisfaction  of  a  bond  may  be  presumed  from  a  lapse  of 
twenty  years,  without  any  demand  or  acknowledgment  of 
the  debt  within  that  space  (/),  or  in  a  -shorter  time  if  cir- 
cumstances render  satisfaction  probable  (g).  But  a  lapse 
of  twenty  years  is  no  legal  bar,  but  merely  affords  a  pre* 
sumption  in  fact  for  the  jury  {h)  (2). 

The  effect  of  an  indorsement  on  a  bond,  of  the  receipt 
of  interest,  within  twenty  years,  has  already  been  consi- 
dered (»)  (3). 

In  the  usual  course  of  business,  a  security,  where 
the  money  is  paid,  is  either  delivered  up  to  the  debtor, 
*  1091  *^^  destroyed^  and*  therefore  where  the  fact  of  payment  is 
otherwise  doubtful,  the  possession  of  the  entire  mstrument 
by  the  creditor  affords  a  presumption  that  it  is  still  unsa- 
tisfied (k). 

A  receipt  for  rent  due  at  one  time  affords  a  presumption 
that  the  rent  due  at  an  earlier  date  has  been  paid. 

(h)  Wd(k  V.  Seaborn^  1  Storkie's  C.  474.  So  of  a  transfer  of 
stock.    Brtian  v.  Cope,  Peake's  C.  30. 

(e)  Sujmi,  tit.  UmiaHon.  (d)  Ibid. . 

(e)  Cooper  v.  Turner,  3  Starkie's  C.  397.  ^  1  T.  R.  270. 

fg)  [Henderson  v.  Lewis,  9  Serg.  & Rawie,  379.1  Ibid.  CoUeUr. 
Budd,  1  Camp.  27.  3  P.  Wms.  287.  Rex  v.  Stephens,  1  Burr.  434. 
3  Burr.  1962.  Forbee  v.  WaJU,  1  Bl.  Rep.  532.  A  surrender  of  a 
mortgaged  term  is  not  to  be  presumed  fh>m  a  period  short  of  twenty 
years.    Doe  v.  Calvetiy  5  Taunt.  170. 

(h)  Ibid. 

(%)  Supra,  310.  See  also  tit.  Release,  Washington  v.  Brymer, 
Infra,  1291,  note  (6),  and  Peake's  £y.  Append.  Ixxiii.  Moreiand  v. 
BenneU,  Str.  652. 

(k)  Bemhridge  v.  Oshome,  1  Starkie's  C.  374. 


(2)  [See  VoL  IL  p.  310,  noU  (1).  The  law  does  not  positively 
presume  payment  of  a  judgment  aAer  nineteen  years :  That  is  a 
question  for  the  jury.  Lesley  if  oL  v.  Mnes,  7  Serg.  &  RawIe,  410.] 

(3)  [See  VoL  I.  p,  311,  note  (1).] 
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Paymeiit  may  also  be  presumed  from  the   habit  and       pabt 
course  of  dealing  between  the  parties,  as  where  the  prac-         iv. 
tice  has  been  to  pay  wages,  or  for  goods  supplied  weekly,  ' 

and  a  demand  is  made  at  a  distant  time  (2). 

2dly.  Where  the  payment  is  capable  of  different  appli*  Application  of 
cations,  proof  is  frequently  necessary  to  show  the  apmica*  P^y™^°** 
tion  of  the  payment  to  a  particular  debt.    The  usual  rule 
of  law  is,  that  the  party  who  pays  money  has  the  power  to 
apply  it  as  he  chooses,  but  that  if  he  does  not  apply  it,  the 
party  who  received  it  may  make  the  application  (m).    For       ^ 
these  purposes,  evidence  is  admissible  of  what  paissed  at 
the  time  of  payment,  or  of  letters  enclosing  bills  or  money, 
and  directing  their  application. 

In  some  instances,  the  law  applies  the  payment,  or  the 
intention  of  the  party  paying  the  money  is  inferred  from 
the  circumstances  of  the  particular  case  ;  as  where  a  tra- 
der  owes  1002.  and  after  he  has  ceased  to  trade,  incurs  a 
further  debt,  and  then  pays  money  on  account,  it  will  be 
set  against  the  old  debt  (n). 

*  Where  an  old  debt  is  due,  and  new  debts   are  con-  *  1092 
tracted,  and  payments  are  made  from  tiiB||to  time,  agree- 
ing in  amount  with  the  new  debts,  a  ver]^l|Dng  inference 

(I)  Lucas  Y.  ATomMieikiy  1  Esp.  C.  296.  Evans  v.  Birehj  3 
Camp.  10. — The  action  was  for  the  proceeds  of  milk  daily  sold  to 
customers  by  the  defendant  as  agent  to  the  plaintiff;  and  evidence 
was  given  that  the  course  of  dealing  was  for  the  defendant  to  pay 
to  the  pUuntiff  every  day  the  money  which  she  had  received,  with- 
out any  written  voucher  passing ;  and  upon  this  evidence  Lord  El- 
lenborough  held  that  it  was  to  be  presumed  that  the  defendant  had 
in  fact  accounted,  and  that  the  onus  of  proving  the  contrary  lay  on 
the  plaintiff. 

fmj  Goddard  v.  Cox,  2  Str.  11^.  Plomer  v.  Long,  1  Btarkie's  C. 
153.  Marnfotts  v.  Whiie,  2  Starkie's  C.  lOL  MaUhews  v.  Wdwvn, 
4Ve8.1ia  Cro.  Eliz.68.  Peters  v.  wSniferxon,  5  Taunt.  420.  Hall 
v.  Wood,  14  East,  493.  n.  KMnf  v.  Duke  ofMarihorou^  2  M.  &  S. 
18.  Bosaokqud  v.  Wray,  6  Taunt.  597.  Bodenkam  v.  Furckas,  2B. 
&  A.  39.  [Gwinn  v.  WkUaker,  1  Har.  &  J.  754.  Mann  v.  Marsh, 
2  Gaines*  liep.  99.  SrnUk  v.  Screven,  1  M ^Cord,  368.  Mayor,  ifc. 
o/Mtxandria  v.  Fatten  ^  al,  4  Cranch,  316.]     ^ 

A  creditor  is  not  bound  to  make  an  unmediate  application. 
SisMson  V.  Bloss,  2  B,  &  C.  65.  And  he  is  not  bound  by  an  entry 
m  his  book  which  he  has  not  communicated,  ih.  and  see  Cox  v. 
Trw,  Supra,  235,  ni4e  (r). 

Where  one  of  several  partners  dies,  the  partnership  being  in 
debt,  and  the  firm  is  carried  on  by  the  survivors,  who  continue  to 
deal  with  a  former  creditor,  who  blends  the  accounts,  payments 
made  from  time  to  time  are  to  be  applied  to  the  old  debt,  per  Bay- 
ley,  J.    Simpson  v«  Ingham,  2  B.  &  Ct  72,  ^  • 

M  M^ott  V.  MUls,  I  Ld.  Raym.  286,  Comb.  463.  Supra,  159. 
Jktufe  V.  Boldsworth,  Psake^s  C.  64, 
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PABT       arises  that  the  payments  were  made   in  respect  of  the 
nr.         new  debts  (n),  especially  in  favour  of  a  surety  for  the  new 
debts  (o). 


Application  of  Where  a  creditor  has  a  legal  claim  on  bills  of  exchange, 
payment.  ^^  ^^  ^^  cquitablo  claim  on  a  m(Nrtgage  assigned  by  a 
third  person,  and  a  payment  is  made  by  the  debtor  gene- 
rally, without  prejudice  to  his  claim  on  any  securities,  it  is 
to  be  presumed  that  the  payment  is  in  discharge  of  the  &• 
gal  debt  {p). 
^  Where  a  secret  partner  had  retired  from  the  firm,  and 

bills  given  in  payment  for  goods  previously  supplied  to  the 
firm  were  dishonoured,  and  new  bills  were  given  by  the 
partners  who  continued  in  the  firm,  on  the  dishonoured 
bills  being  delivered  up ;  it  was  held  that  these  were  to  be 
considered  as  applicable  to  the  old  debts  and  not  to  new 
debts  contracted  since  the  dissolution  (g). 

Where  a  party  placed  in  the  hands  of  his  banker  the 
note  of  a  third  person,  informing  the  banker  that  it  was 
made  for  his  accommodation,  and  afterwards  paid  in  mo- 
ney generally,  after  which  new  credit  was  given  by  the 
banker,  it  w^J||ld  that  the  banker  could  not  recover  from 
the  maker  mV^than  the  balance  due  on  the  note,  after 
deducting  the  amount  so  paid  in  (r). 

Where  money  is  due  from  a  debtor,  as  executor,  and 
*  1093  *  other  money  is  due  on  his  own  private  account,  and  he 
makes  a  payment  generally,  it  must  be  applied  to  the  for- 
mer debt  («)  (1). 

(n)  MarryaUa  v.  WhiU,  2  Starkie's  C.  101. 

(o)  Ibid,  per  Lord  Ellenboroagh.  But  it  seems  that  the  law  will 
not  apply  a  payment  in  favour  o^  a  surety,  unless  there  be  some 
circumstances  to  show  that  payments  by  the  principal  were  intend- 
ed to  be  made  in  discharge  of  the  particular  debt.  Phmer  v.  Lonftj 
1  Starkie's  0. 153 ;  and  see  Klrby  v,  Duke  of  Marlhorougk,  2  M.  &^ 
o.  lo« 

(p)  Birck  V.  Tehbuit,  2  Starkie's  C.  74. 

{q)  JSttumarch  v.  Clay,  14  East,  239. 

(r)  Per  Lord  Kenyon,  Hammenley  v.  Knawlys,  2  Esp.  C.  665. 

(s)  Goddard  v.  Coz,  2  Str.  1194. 


•  • 


(!)  [Where  a  creditor  has  two  demands  against  his  debtor,  and 
the  debtor  pays  a  sum  of  money  without  directing  to  which  it  shaJl 
be  applied — if  the  amount  paid  exceed  one  of  the  demands,  and  is 
exactly  equal  to  what  remains  due  on  the  other,  it  will  be  consi- 
dered as  having  been  paid  in  discharge  of  that  other.  Bjoheti  %f  al, 
V.  Gcamie,  3  Games'  Rep.  14.  If  an  agent,  havine  blended  a  de- 
mand due  to  his  principal  with  one  due  to  himself,  receives  a  ffe- 
neral  remittance  from  the  debtor,  it  shall  be  applied  towards  the 
discbarge  of  both  debts  in  proportion.    Barrett  v.  Letm,  2  Pick» 
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Where  a  broker  sold  goods  of  A,  and  also  goods  of  £.        part 
to  C,  and  the  latter  made  a  payment  generally  on  account,         ly. 


123.    Money  paid  by  a  debtor  must  be  first  applied  to  extinguish  AppJ*»caiion  of 

the  interest,  and  the  surplus,  if  any,  to  the  principal — and  the  debt-  P^y"*"'* 

or  has  no  election  to  make  a  different  appUcation.     Gtmnn  v.  Whi- 

taker,  1  Har.  &  J.  754.    See  also  A/orwood  v.*  Manning,  2  Nott  & 

MKJord,  395.    So  where  one  of  two  debts  bears  interest,  and  the 

other  does  not,  the  payment  shall  be  applied  to  that  bearing  inte< 

rest.    Bacon  r.  Brown,  1  Bibb,  394.     Where  a  person,  indebted  on 

bond  and  on  judgment,  sells  land,  and  the  purchaser  thereof  pays 

a  sum  of  money  to  the  creditor  without  application,  the  law  will 

appty  it  to  the  judgment  in  exoneration  of  the  land.     Gtnnn  v. 

W%Uaker,  ubi  sup :  And  it  is  said  by  the  conrt  in  that  case,  that  if  a 

person  is  indebted  on  mortgage,  or  bond,  or  on  simple  contract, 

and  makes  a  payment  without  particularly  applying  it,  the  law  will 

make  the  application  in  the  way  most  benenciaJ  to  the  debtor.  See 

akoHOlifaLv.  SouiherlantPs  Ex'rs.  1  Wash.  133.     Cremer  v.  Hig- 

ghuon  Sc  in.!  Mason's  Rep.  338.     Where  one  debt  is  guarantied, 

and  another  not,  the  creditor  is  not  bound  to  apply  a  payment  so 

as  first  to  relieve  the  surety.    Brewer  v.  Knapp  i  at,  I  Pick.  337. 

Tl&ere  may  be  cases  in  which  the  debtor's  right  of  directing  tlie 
application  of  his  payments  to  whichever  debt  he  may  choose 
would  be  completely  exercised  without  any  express  direction  given 
at  the  time.  A  direction  may  be  evidenced  oy  circumstances  as 
well  as  by  words:  A  payment  may  be  attended  by  circumstances 
which  demonstrate  its  application 'as  completely  as  words  could 
demonstrate  it.  A  positive  refiisal  to  pay  one  debt,  and  an  ac- 
knowledgment of  another,  with  a  delivery  of  the  sum  due  upon  it, 
would  be  such  a  circumstance.  Per  Marshall;  C.  J.  Tayloe  v.  San- 
dSferd,  7  Wheat.  20,  21.  And  a  new  trial  was  ordered  in  that  case, 
because  the  court  below  had  instructed  the  jury  that  the  plaintiff 
was  entitled  to  recover  '*  unless  they  should  be  satisfied  by  the  evi- 
dence that  the  defendant,  at  the  time  of  paying  the  money,  had  ex- 
jwvM^lf  directed  the  same'*  to  be  appUed  towards  payment  of  anoUier 
debt. 

Where  money  has  been  paid,  and  no  application  to  particular 
debts  directed  by  the  debtor,  or  made  by  the  creditor,  if  it  become 
necessary  for  a  court  of  equity  to  make  the  application,  it  will  di- 
rect that  those  debts,  for  which  the  security  is  most  precarious,  be 
first  extinguished.    Field  $e  al.  v.  Holland  8f  aL  6  Cranch,  8. 

Where  a  mortsasee  of  two  parcels  of  land  released  one  of  them 
to  an  assignee  of  the  mortgagor,  he  was  held  to  apply  the  money, 
paid  in  consideration  of  such  release,  in  discharge  of  so  much  of 
the  sum  due  on  the  mortgage,  althou|;h  the  mortgagor  was  still  in- 
debted to  him  on  other  accounts.  Hicks  v.  Bingham,  11  Mass.  Rep. 
300.  Where  the  creditor,  by  a  general  credit,  applies  a  payment 
to  the  whole  of  the  debtor's  account,  the  practice  is  to  deduct  the 
credit  firom  such  part  of  the  account  as  can  be  recovered  in  the 
suit  then  pending.  HiUon  v.  BurUy,  2  N.  Hamp.  Rep.  196.  Per 
Woodbury,  J.  who  questions  the  accuracy  of  the  practice. 

When  a  collector  of  revenue  has  given  two  bonds  for  his  official 
conduct,  at  different  periods,  and  with  different  sureties,  a  promise 
by  the  supervisor  to  apply  his  payments  exclusively  to  the  discharge 
of  the  first  bond — some  of  the  payments  being  for  money  collected 
and  paid  after  the  second  bond  was  given — does  not  bind  the  U. 
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PART       insufficient  to  discharge  both  debts,  and  then  became  in- 

IT.         solvent,  it  was  held  that  the  money  so  received  was  to  be 

'  apph'ed  in  proportion  to  the  debts  (t). 

Application  of     Where  a  creditor  has  several  demands,  some  of  which 

payment.         cannot  be  enforced  because  they  are  illegal,  and  money 

be  paid  generally,  it  will  be  applied  to ,the  legal  demand  (u). 

Solvit  ad  diem.      In  the  case  of  mortgages,  bonds  and  other  instruments, 

by  which  the  party  engages  to  pay  money  within  a  certain 

time,  proof  of  payment  on  the  last  moment  of  the  day  will 

satisfy  the  allegation  on  issue  taken  on  the  plea  o{  solvit  ad 

diem  (x). 

What  will  amount  to  payment  under  the  circumstances 
of  the  particular  case  is  a  question  of  law  (y). 
Payment  of         ^he  payment  of  money  into  court  must  he  proved  by 
money  into      the  production  of  the  rule  for  paying  it  into  court  {z).    It 
court.  jg  proved  either  by  the  plaintiff  or  the  defendant. 

The  effect  of  paying  money  into  court,  upon  a  special 

count,  or  generally,  when  the  declaration  contains  a  spe- 

*  1094  cial  count,  is  an  admission  of  the  right  to  *  recover  on  that 

count,  which  supersedes  the  necessity  of  the  usual  proof 

of  the  making  of  the  contract  (a). 

(t)  Favene  v.  Btnndi,  11  East,  36. 

(u)  Ribbans  v.  CrickeU,  1  B.  &  P.  264  [See  HiUon  v.  Burley,  2 
N.  Hamp.  Rep.  lOa] 

(x)  Per  Lord  Kenyon,  in  LefUy  v.  MiUs,  4T.  R.  173,  citing  Hud- 
son v.  Barton,  1  Roll.  R.  189.  Duppa  v.  Mayo,  1  Saund.  287. 
Moor,  122,  pi.  166.    2  Salk.  578. 

(y)  Payment  in  notes  which  turn  out  to  be  worthless  is  no  pay- 
ment in  law.  Owenson  ▼.  Morse,  7  T.  R.  64.  Brown  v.  Kewly,  2 
B.  &  P.  5ia  Tajpky  v.  Martens,  8  T.  R.  451.  Bodenham  v.  Pwr- 
cAm,  2  B.  &  A.  39.    Supra,  306.    [1089,  note  (1).] 

(z)  Israd  v.  Benjamin,  3  Camp.  4H).    Tidd's  Pr.  645,  7tb  edit. 

(a)  4  T.  R.  579.  Cox  v.  Parry,  1  T.  R.  464.  UKtott  v.  CaUoWi 
2  Salk.  597.  Guillod  v.  Nock,  1  Esp.  C.  347.  Watkins  v.  Towers, 
2  T.  R.  275 ;  and  see  Cox  v.  Brain,  3  Taunt.  95.  It  admits  the 
right  to  sue  in  the  particular  capacity  (T\uon  v.  Batting,  3  Esp.  C. 
1^),  and  supersedes  the  usual  proofs  in  the  case  of  a  bill  of  ex- 
change, Crutteridge  v.  Smith,  2  H.  BL  274.  Jenkins  v.  Thicker,  1  H. 
B.  90.  Bennett  v.  Francis,  2  B.  &  P.  550. .  2  Camp.  357.  Zhfer 
V.  AshJton,  1  B.  &  C.  3.  Payment  of  money  into  court,  upon  a  co 
venant,  admits  the  deed.    Randall  v.  Lynch,  2  Camp.  357. 


States,  and  does  not  amount  to  an  application  of  the  payments  to 
the  first  bond.  United  States  v.  January  8c  al.7  Cranch,  572.  The 
ffeneral  rule  as  to  the  application  of  different  payments  does  not 
hold  where  the  receiver  is  a  public  officer  not  interested  in  the 
event  of  the  suit,  and  who  receives  on  account  of  the  U.  States, 
where  the  payments  are  indiscriminately  made,  and  where  difie* 
rent  sureties,  under  distinct  obligations,  are  interested,  ibid.) 
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Thus  a  general  payment  adaiits  the  policy  of  insarance,       part 
alleged  in  a  special  count,  and  precfudes  the  defendant        iv. 

from  proving  by  evidence  that  the  policy  has  been  vacated 

by  a  material  alteration  (6).     And  in  an  action  by  a  far-  ^^  moaey  into 
mer  of  tithes  under  the  statute,  the  payment  admits  the  ti-  ^g^^  ^f, 
tie,  and  reduces  the  questiiMi  to  the  ^wantttm  of  damages  (e). 

The  admission  by  paying  money  mto  Court  will  support 
the  contract  stated  upon  the  declaration,  although  it  ap- 
pear upon  the  evidence,  that  if  the  admission  had  not  been 
made  the  pliuntifT  must  have  been  non-suited  (i) ;  as 
where  in  an  action  of  cusumptii  for  negligence  in  the  car-  * 
riage  of  goods,  it  appeared  that  according  to  the  tenns  of 
the  contract  actu^ly  made,  the  plaintiff  was  not  entitled  to 
recofer  at  all  (e). 

*  It  has  even  been  held  that  such  payment  amounts  to  *  1095 
an  admission  of  a  contract  for  goods  sold  and  delivered,  AdmiMion,  hj 
with  respect  to  goods  of  the  plaintiff  tortiously  converted  Kio'couiiu^"*^ 
by  the  defendant  to  his  own  use  (/). 

But  in  an  action  against  a  justice  of  the  peace  for  an  ac- 
tion done  in  hia  official  capacity,  the  bringi|i^  money  into 
Conrt  by  virtue  of  a  statute,  does  not,  it  is  said,  admit  the 
right  of  action  (^). 

Such  payment  operates  merely  as  evidence  of  the  defen- 
dant's admission  of  the  contract,  upon  which  a  jufy  may 

(h)  Andrews  v.  Palsgrwe,  9  East,  335 ;  St  supra,  note  (a), 

(c)  Broadhurst  v.  Baldwin,  4  Price,  58 ;  EDdvee  Cox  v.  Parry,  1 
T.  R.  464. 

(d)  YaU  V.  WUlan,  2  East,  138.  Piggoii  v.  Dunn,  ibid.  Where 
goods  had  been  sold  by  sample  at  a  stipulated  price,  and  the  defen- 
dant, in  an  action  of  indebUatus  assumpsit  for  goods  sold  and  deli- 
vered, paid  money  into  court,  it  was  held  at  JVm  Pritts  that  he 
could  not  afterwards  insist  upon  the  inferiority  of  the  goods,  and 
that  he  ousht  to  have  returned  them.  Leggett  v.  Cooper,  2  Star- 
kie*s  C.  Im ;  sed  qu. 

(e)  Yaie  v.  WQlan,  2  East,  128 ;  infra,  1006,  note  (I),  In  a  sub- 
sequent  ease  the  court  held  that  this  case  could  not  be  supported 
to  the  fuU'extent,  and  that  the  defendant  might  still  avail  himself 
of  a  stipulation  by  which  the  amount  of  damaffes  was  limited. 
When  it  appears  that  there  is  a  material  variance  between  the  con- 
tract declared  upon,  and  the  real  contract,  tlie  plaintiff,  it  seems, 
cannot  recover ;  for,  although  the  defendant  admits  the  contract 
stated,  yet  the  plaintiff  must  show  damages  from  the  breach  of  that 
contract,  which  he  cannot  do  where  the  damage  has  resulted  from 
the  breach  of  another  and  different  contract.  ^%  MeUishv.JUl' 
nuU,  2  M.  &  8.  106 ;  infra,  1007  (q). 

(f)  BenneU  v.  Francis,  2  B.  &  P.  550.  Qii.  whether,  indepen- 
dently of  this  consideration,  the  plaintiff  might  not  wave  the  tort, 

and  recover  as  for  goods  sold  and  delivered.     Fide  supra^  636. 109.         « 

(g)  13  East,  202, 3. 

VOL.  ni.  15 
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PART       act,  and  if  they  do  not  in  a  special  verdict  expressly  find 
IV.         the  contract,  but  merely  the  fact  of  the  payment  of  money 
■  into  Court,  it  seems  that  the  Court  cannot  make  the  infe- 
rence (A). 

Where  the  plaintiff  had  misled  the  defendant,  and  indu- 
ced him  to  prepare  to  try  a  question  of  fraud,  the  Court 
woul^  not  permit  him  to  insist  upon  the  admission  made  by 
the  payment  of  money  into  Court,  so  as  to  exclude  the  de- 
fendant's  evidence  of  fraud  (»)• 
ing  monejlnto      ^^^^  payment  merely  admits  the  contract  and  damages- 
eoart,  bjr««ray  pro  taiito,  and  the  plaintiff  will  be  nonsuited  unless  he  prove 
of  adfflitrioD.    that  a  greater  sum  is  due  (k).    And  where  *  a  limitation 
^^6  jjug  jjggjj  annexed  to  the  real  contract,  the  effect  of  which 
is,  under  certain  circumstances,  to  preclude  the  plmntiff 
from  recovering  more  than  a  specified  sum,  the  defendant, 
although  he  has  paid  money  into  Court  generally,  may 
prove  die  limitation,  and  show  that  the  plamtiff  is  not  en- 
titled to  recover  more  than  has  been  paid  into  Court. 

In  an  action  against  a  carrier,  on  a  breach  of  an  assump- 
sit to  carry  gfods  safely,  5/.  having  been  paid  into  Court 
generally,  it  was  held  that  it  was. competent  to  the  defen- 
»dant  to  prove  notice  to  the  plaintiff  that  no  more  than  5L 
would  be  accounted  for,  for  any  goods,  unless  entered  as 
such,  and  paid  for  apcordingly  (/) ;  for  the  notice  did  not 
alter  the  contract  for  safe  carriage,  but  merely  limited  the 
amount  of  damages  for  breach  oi  that  contract. 

In  an  acdon  on  a  valued  policy,  the  payment  of  money 
into  Court  upon  a  count  which  states  a  total  loss  by  cap* 
ture,  does  not  admit  a  total  loss,  and  the  plaintiff  is  bound 
to  prove  a  damage  exceeding  the  sum  so  paid  in  (m).  And 
where  the  declaration  was  for  the  price  of  bark  sold  to  the 
defendant,  to  be  paid  for  at  the  average  price,  as  ascertain- 

(h)  MeaUk  V.  Mnutt,  2  M.  &  S.  IOC. 

(i)  MuUer  v.  Hartshorn,  3  B.  &  P.  556.  The  declaration  con- 
tained a  special  count  on  a  policy  of  insurance,  and  the  money 
eounts  and  money  had  heen  paid  into  court  generally.      • 

(k)  3  T.  R.  657.  2  Salk.  597.  4  T.  R.  10.  7  T.  R.  372. '  2  H. 
B.  374.    Rucker  v.  Palsgravty  1  Taunt.  419 ;  tn/ro,  note  (m). 

(I)  Clarke  v.  Gray,  6  East,  564.  In  the  previous  case  of  Yait  v- 
WiUan  (2  East,  128),  it  was  held,  that  in  such  an  action,  and  pay- 
ment of  money  into  court,  it  was  sufficient  far  the  plaintiff  to  pro- 
duce the  rule,  and  prove  the  value  of  the  goods,  to  entitle  him  to 
recover  to  the  full  amount ;  and  that  the  defen'dant  could  not  avail 
himself  of  a  notice  that  he  'would  not  be  responsible  for  more  than 
S.  unless,  &c.  But  in  the  latter  case  of  Ctarke  v.  Chray,  the  court 
intitnated  that  the  former  case  could  not  be  supported  to  the  full 
extent.    See  also  Cox  v.  Parry^  1  T.  R.  464. 

(m)  Bvcker  v.  Palsgrave,  1  Tuunt.  419,    1  Camp.  557. 
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ed  on  a  day  specified,  it  was  held  that  the  payment  of  mo-  fart 

ney  into  Court  did  not  admit  the  average  price  to  be  as  iv. 
stated  in  the  declaration  (n). 


*  Such  payment  into  Court  does  not  preclude  the  de-  *  1097 
fendant  from  objecting  to  the  illegality  of  the  contract,  in  F^®*=*  of  pay- 
order  to  bar  the  plaintiff  from  recovering  more  than  has  Into^oufu 
been  paid  into  Court  (o).    Neither  is  the  defendant  pre- 
cluded from  insisting  tnat  the  loss  complained  of  did  not 
result  from  the  breach  of  the  particular  contract  (p). 

Thus,  where  money  is  paid  into  Court  generally,  on  a 

declaration  containing  a  special  count  on  a  policy,  the  de- 

.  fendant  may  dispute  his  further  liability  with  respect  to 

goods,  which  were  not  loaded  according  to  the  terms  of 

2ie  policy  {q). 

Where  the  payment  into  Court  is  applicable  indifferent- 
ly to  several  grounds  of  claim  alleged  by  the  plaintiff,  the 
plaintiff  cannot  apply  the  admission  resulting  from  the  pay- 
ment of  money  into  Court  generally,  so  as  to  make  it  evi- 
dence of  any  one  particular  ground  of  claim. 

The  plaintiff,  on  a  declaration  on  a  policy  on  fish,  free 
from  average,  unless  general,  or  the  ship  be  stranded, 
averred  that  the  ship  was  stranded,  bulged,  damaged  and 
wrecked,  and  it  was  held  that  this  was  not  evidence  of  a 
total  loss,  and  of  a  stranding,  for  the  loss,  consistently  with 
the  declaration,  might  have  arisen  from  other  means  than 
i>y  stranding  (r). 

If  money  be  paid  into  Court  generally,  and  the  plaintiff 
insists  upon  several  claims,  some  of  which  are  illegal,  and  ^ 

others  leeal,  the  Court  will  apply  the  payment  to  the  legal 
demand  (s).    And  where  money  cannot  be  paid  into  Court 
upon  some  of  the  counts,  *  the  payment  will  be  applied  to  «  iqqq 
those  upon- which  it  might  legally  be  made  (t). 

Where  the  defendant  has  taken  out  a  rule  for  the  pay- 
ment of  money  into  Court,  but  has  not  paid  ihe  taxed  costs 
to  the  plaintiff,  and  the  plaintiff  proceeds  in  the  ai^tion  in 
order  to  recover  the  costs,  it  is  sufiScient  for  him  to  pro- 
duce the  rule  of  Court  and  the  master's  allocatur,  and  this 
will  entitle  him  to  a  verdict  for  nominal  damages  (u),  unless 

(n)  Siovdd  v.  jBrctwn,  2  B.  &  A.  1 10. 

(o)  Cox  V.  Parry,  1  T.  R.  4C4. 

(p)  2  M.  &  S.  106. 

(q)  MeUi$h  v.  Mnutt,2M.  &  S.  10<]. 

(r)  Evertkr.  Bell,  7  Taunt.  450.,    1  Moore,  158. 

(s)  Ribbans  v.  Crickett,  1  B.  &  P.  2CA. 

(t)  CattereU  v.  ^psey,  6  Taunt.  322.    1  Marsh.  58 J. 

(u)  Horshtrgk  v.  Orme,  1  Camp.  5.58,  n. 
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fhe  defendant  prove  that  he  has  paid  the  costs  under  the 
rule,  pursuant  to  the  master's  allocdiur.  And  it  is  not  ne- 
.  cessary  in  such  case  for  the  piaintijfT  to  prove  a  previous 
demand  of  costs,  ^here  they  have  been  taxed,  but  the 
defendant  has  omitted  to  pay  them  (oo). 

Unless  the  plaintiff  proves  his  claim  to  a  larser  sum  than 
that  which  has  been  paid  into  Court,  he  is  liable  upon  the 
production  of  the  rule  to  be  nonsuited  (y).  But  if  the 
plaintiff,  after  taking  the  money  out  of  Court,  take  a  ver- 
dict for  the  whole  sum,,  without  deducting  the  sum  paid 
into  Court,  the  Court  will  set  it  aside,  although  no  evi- 
dence be  given  of  the  rule  {z).  It  has  been  doiJ>ted  whe-, 
ther  the  production  of  the  rule  by  the  defendant  is  to  be 
considered  as  evidence  given  by  him,  so  as  to  entitle  the 
plaintiff's  counsel  to  a  reply,  but  by  a  rule  of  the  court  of 
Common  Pleas  it  is  not  to  be  so  considered  (a). 

The  act  of  taking  money  out  of  Court,  and  accepting  it 
with  costs  in  satisfaction,  will  not  operate  as  •  conclusive 
evidence  in  a  collateral  action,  to  show  that  nothing  more 
was  due. 

In  an  action  on  the  statute,  for  selling  five  chaldrons  of 
coals,  and  delivering  them  short  by  sixteen  bushels,  the 
pkintiff  proved,  that  in  an  action  by  the  present  defendant 
for  the  price  of  the  five  chaldrons,  the  plaintiff,  then  defend- 
ant, paid  the  amount  into  Court,  minus  the  value  of  the  six- 
teen bushels,  and  that  the  then  praintiff  took  the  money  ou|| 
and  had  his  costs ;  and  this  the  plaintiff  contended  was 
conclusive  to  show  the  deficiency.  But  Ld.  EUenborougfa 
held  that  as  the  act  of  the  attorney  in  taking  the  money 
waJB  equivocal,  he  would  admit  evidence  for  the  purpose  of 
explaining  the  intention  (&)» 

Money  which  has  been  paid  into  Court  cannot  be  reco- 
vered back,  though  •it  was  paid,  wrongfully,  for  it  is  ac- 
knowledged on  the  record  to  be  due  (c). 

(x)  SiiUk  V.  Sntilhy  3  N.  R.  473.    Smith  v.  BaUenh^^  7  Price,  674. 

N)  By  the  terms  of  the  rule.  See  3  T.  R.  657.  2  Salk.  597. 
4T.R.10.    7T.R.372.    2  H.  B.  374. 

(r)  2  Taunt.  267. 

(a)  Ibid. 

{b)  HUdyard  v.  BUwers^  5  Esp.  O.  69,  Cor.  Lord  EUenborough  ; 
the  defendant  had  a  verdict. 

(c)  Malcolm  v.  FuUarton^  2  T.  R.  645.  And  the  Court  will  not 
order  money  paid  in  through  mistake  to  be  restored,  unless  it  an- 
pear  that  some  fraud  or  deceit  bfts  been  practised  upon  the  defend- 
snt,    2B.  &P.392, 
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In  NTOvinff  ^2.  to  be  tbe  heir  at  law  6f  J}.,  in  strict  and 
fonnaJ  detail (i^),  it  is  necessary  to  prove,  1st,  their  relation* 
ship  through  their  common  ancestor,  and  2dlj,  negative 
proof  is  requisite  that  no  other  descendant  from  the  com- 
mon ancestor  impedes  the  descent *to  ^.  (e). 

*  Ist.  In  order  to  prove  the  relationship,  of  .4.  and  £.,  *  noo 
supposing  C  to  be  the  common  ancestor,  and  D,  and  E*  Proof  of 
to  be  his  son  and  grandson,  in  the  one  line,  and  B.  and  A.  '^i^^ioDsbip. 
to  be  his  son  and  grandson  in  the  other,  the  direct  course 
would  be  to  prove  the  marriage  of  C,  and  his  wife,  and 
that  B.  and  JD.  were  his  legitimate  children  (jQi ;  and  also 
the  marriages  of  B.  and  J9.,  and  that  A.  and  £.  were  re- 
spectively the  issue  of  those  marri  wes  (g). 

2dly «  ^y  proof  of  the  deaths  of  £.  and  B^h)^  and  also, 
that  B.  O.  D.  and  £.  had  no  issue,  which  according  to 
the  well-known  rules  which  regulate  descents,  would  take 
in  preference  to  A.j  or  if  they  had,  then  to  show  the  fiiilure 
of  such  issue  by  negative  evidence,  or  to  prove  that  the 
issue,  if  any  eiists,  which  would  otherwise  take  in  prefe- 
rence to  «^.,  is  of  the  half-blood,  4i,c. 

As  in  matters  of  pedigree  it  is  impossible  to  prove  the  Presumptiro 
relationships  of  past  generations,  by  living  witnesses,  resort  ^^i^^°<^«* 
must  usually  be  hail  to  traditionary  declarations  made  by 
those  now  dead,  who  were  likely  to  know  the  fact,  and  to 
declare  the  truth ;  or  to  evidence  of  general  reputation. 

Proof  of  the  cohabitation  of  parties  who  publicly  ac- 
knowledged each  other  in  the  characters  of  husband 
and  wife,  their  treating  and  educating  children  as  their 
legitimate,  offspring,  according  to  their  ranluand  station  in 
lite,  and  their  acknowledging  them  to  be  such  in  the  face 

(d)  As  to  presumptive  evidence,  vidtit^fra^  1100. 

(t)  The  person  who  claims  as  heir  at  law  to  the  person  last  seised 
must  prove  not  only  his  relatiooship,  but  the  failure  of  issue  from  tJie 
persons  who  intervene  in  the  course  of  descent,  by  negative  evi* 
dence  {Bickardf  v.  Richardiy  B.  R.  E.  4  Geo.  IL  Ford's  MSS.) 
Where  the  plaintiff  claimed  as  heir  by  descent,  and  proved  the 
death  of  his  elder  brother^,  but  did  not  prove  that  they  died  with- 
out issue,  it  was  held  to  be  insufficient ;  but  reputation  of  tbe  ne- 
gative,  where  such  brothers  had  been  absent  from  the  family,  would 
ave  been  sufficient.    Doe  v.  Griffin^  15  East,  ^93.  See  tn/rv,  1102. 

(f)  By  direct  proof,  or  by  copies  from  the  reristers,  with  evidence 
of  identity,  or  by  reputation  where  direct  proof,  &c.  cannot  be  had. 

(g)  By  the  testimony  of  members  of  the  family,  or  of  thof<e  con- 
versant with  it,  or  l^  reputation.    See  infra^  llCf3. 

(h)  Supra,  457,  8 ;  tf  infra,  1120. 


]  jOQ  P££>I6R£E. 

PART       of  the  world  : — Or,  on  the  other  hand,  the  representation 

iv.         and  treatment  of  a  child  as  illegitimate,  are  all  of  them  so- 

._  lemn  and  deliberate  admissions  relating  ^  to  facts  necessa- 

«  2][oi  ^h  within  the  knowledge  of  the  parties  making  them,  ac- 

Proof  by         companying  and  corresponding  with  their  acts  and  con- 

deciaratioDs     duct.     SucTi  representations  are  therefore  admissible  in 

evidence,  on  the  broad  and  general  elementary  principle 

already  adverted  to  (t).  * 

They  are  not  to  be  considered  as  mere  wanton  assertions, 
upon  which  no  reliance  can  be  placed ;  on  the  contrary,  in 
die  absence  of  any  motive  for  committing  a  fraud  upon  so- 
ciety, it  is  in  the  highest  degree  improbable  that  the  parties 
should  have  been  guilty  of  practising  a  continued  system 
of  imposition  upon  the  rest  of  the  world,  involving  a  con- 
spiracy in  its  nalure  very  difficult  to  be  executed.  So  far, 
upon  the  strictest  principles,  the  evidence  is  receivable,  but 
the  necessity  x|f  tbe  case  warrants  a  far  greater  latitude. 

All  those  wno  knew  the  actual  state  of  the  family  at  a 
remote  period  may  now  be  deceased,  and  very  possibly  no 
means  of  proof  remain,  except  such  as  are  derived  from 
traditionary  declarations  of  members  of  the  family,  or  per- 
sons connected  with  it,  now  deceased,  or  from  general  re- 
putation (1).  The  great  difficulty  of  proving  remote  facts 
of  this  nature  renders  it  necessary  that  the  Courts  should 
relax  from  the  strictness  which  is  required  in  the  proof  of 
modem  facts,  in  the  ordinary  manner,  by  living  wit- 
nesses (A:). 

Hence,  the  traditionary  declarations  of  deceased  mem- 
bers of  the  family  are  in  general  admissible  as  evidence, 
after  the  deaths  of  those  persons,  as  to  the  degrees  of  re- 
lationship of  the  diffe^'ent  branches  of  the  family,  their  in- 
termarriages, the  number  of  their  children,  and.  the  times 
of  their  respective  births  {I). 
^  1 102  *  Such  declarations,  made  by  persons  who  must  have 
known  the  facts,  and  who  laboured  under  no  temptation  to 

(%)  Supra,  Vol.  I.  p.  47.  &  tit.  Marriage, 

(k)  @ee  the  observations  of  Le  Blanc,  J.  in  Higham  v.  Ridgway^ 
10  East,  120.  [StricktancTa  Lessee  v.  PooUy  1  Dallas,  14.  Claiborne 
V.  Parishj  2  Wash.  146.    Jenkins  v.  Ton^  8r  al.,  1  Wash.  123.] 

(I)  See  Higkamy.  Ridgway,  10  East,  120;  the  case  of  the  Berke- 
ley Peerage,  4  Camp.  401 ;  and  the  Lord  Chancellor's  judgment  in 
the  casg  of  Vowles  vi  Young,  13  Ves.  143. 


(1)  [Hearsay  is  evidence  in  case  of  pedigree  only  where  the  fact 
sought  to  be  established  is  ancient,  and  no  better  evidence  can  be 
obtained,    Brintijf  v.  Harm,  3  Marsh.  ^6.]       # 
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deceive,  carry  with  tfaem  such  a  presumption  of  truth,  as,       part 
coupled  with  the  great  difficulty  of  procuring  more  certain         rv. 
e?ideiice,  sanctions  their  reception.  _.-..» 

To  warrant  the  admission  of  declarations  relating  tope-  Connexion  of 
digree,  it  is  essential,  Ist,  that  the  parties  who  made  the  the  declarant 
declaration  be  prove^  to  be  dead  at  the  time  of  the  trial,  ^miiy/ 
otherwise  it  is  not  the  otst  evidence  (m).  2ndlv,  That  the 
declarants  were  likely  to  know  the  facts.  The  tradition 
Diittst  therefore  be  derived  from  persons  so  connected  with 
the  family,  that  it  is  natural  and  likely,  from  their  domestic 
habits  and  V^onnexions,  that  they  are  speaking  the  truth, 
and  that  they  could  not  be  mistaken.  Ld.  Eldon  observ- 
ed (n),  that  declarations  in  a  family,  descriptions  in  wills, 
incriptions  upon  monuments,  in  bibles  and  registry-books, 
are  all  admitted  upon  the  principle  that  they  are  the  natural 
efiusioBs  of  a  party  who  must  know  the  truths  and  who  speaks 
upon  an  ^occasion  when  the  mind  stands  in  an  even  posi- 
tion, without  any  temptation  to  exceed  or  fall  short  of  the 
truth.' 

Proof  by  one  of  the  family  that  a  member  of  it  went 
cA>road  many  years  i^o,  and  was  supposed  to  have  died 
there,  and  that  the  witness  never  heard  in  the  family  that 
he  had  ever  been  married,  was  held  in  a  late  case  to  be 
good  evidence  of  the  death  of  that  person  (o). 

*  Declarations  by  the  deceased  husband  as  to  the  legi-  *  1103 
timacyofthe  wife,  are  admissible  afler  his  death  ;  for  al- 
though he  was  not  connected  by  blood,  yet  it  is  probable 
that  he  would  be  well  acquainted  with  the  fact,  and  pos-     • 
sess  bettjer  means  of  information  than  a  remote  relation 
would  {p), 

(m)  Supra,  Part  I.  p.  62.  Pendrell  v.  PendreU,  2  Str.  925.  B.  N.  P. 
lia    1  M.  &  S.  689.    Doe  v.  Rtdgwayy  4  B.  &  A.  .53 ;  supra,  463. 

(n)  Wkitdocke  v.  Baker,  13  Ves.  514. 

(o)  Doe  V.  Qr\ffinf  15  East,  293.  Proof  by  an  elderly  person 
that  a  particular  individual  went  abroad  to  the  West  Indies  many 
years  ago,  when  he  was  a  young  man,  and  that,  according  to  the 
repute  of  the  family,  he  had  afterwards  died  in  the  West  Indies, 
and  that  the  witness  had  never  heard  ^n  the  family  of  his  having 
beea  married,  is  prima  facie  evidence  that  that  person  died  without 
issue  (ibid,  and  see  Doe  d.  George^,  Jesson,  6  East,  80).  Proof  that 
the  husband  went  abroad,  and  had  not  been  heard  of  seven  years, 
was  held  to  be  sufficient  evidence  to  entitle  the  widow  to  her  dow- 
er (3  Bac.  Ab.  369,  6th  edit).  So  evidence,  that  a  tenant  for  life  of 
premises,  bom  in  1759,  had  absented  himself  from  his  relations 
ever  since  1804,  gives  by  a  person  who  resided  near  the  spot,  but 
who  was  not  a  member  of  the  family,  was  held  to  be  good  evidence 
to  show  that  the  tenant  for  life  w«s  dead  in  the  year  1818,  although 
no  member  of  the  family  was  called  as  a  witness.  Doe  d.  Lioyd  v. 
Dealcin,  4  B.  &  A.  433. 

Ip)  VowUs  V.  Young,  13  Ves.  jun.  143. 
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So  it  seems  that  although  the  declarations  of  mere  straji* 
gers  be' not  evidence  as  to  pedigree  iq)^  yet  that  the  decla- 
rations of  those  who  lived  in  intmiacv  with  them,  and  who 
consequently  possessed  the  means  of  judging,  although  not 
relations,  are  admissible  (r)  ( 1 ). 

Srdljr,  The  veir  foundation  on  ^^ch  such  declarations 
1104  *  are  admissible  rails  where  it  is  probable  that  the  parties 
who  made  the  declarations  laboured  under  any  temptation 
to  misrepresent  the  facts  (#) ;  when  that  is  the  case,  such 
evidence  is  inadmissible.  Although  the  practice  on  the 
subject  has  not  been  uniform  (/),  it  seems  to  he  ngw  set- 

« 

(q)  3  T.  R.  723. 

(r)  3  T.  R.  7^.  See  the  observations  of  BuUer,  J.  ibid. ;  where 
he  says,  '*  I.  admit  that  the  declarations  of  members  of  a  family, 
&Dd  perkapi  of  others  living  in  intimafey  with  them,  are  received  in 
evidence  as  to  pedigrees.''  And  see  B.  N,  P.  295 ;  where,  in  the 
case  of  the  Duke  ofMkol  v.  Lord  MhbvaitJkain^  Mr.  fF'orMngion^B 
declarations  were  admitted  in  evidence.  luWttkBy- Sparkty  (1 
M.  &  S.  679),' Le  Blanc,  J.  says,  ''In  questions  of  pedigree,  the 
evidence  of  what  persons  eoAtiecteJ  with  the  family  have  been  heard 
to  say  is  received  as  to  the  state  of  the  family."  And  see  Highelln 
v.  Rxdgtoayy  10  East,  130,  ^  wfroy  Vol.  l!  p.  318.  See  also  Lord 
Kenyon's  observations  in  JL  v.  Eritwett,  3  T.  R.  723.  Doe  d. 
Idintd  V.  Deakifiy  4  B.  &  A.  433 ;  supra^  note  (o).  But  see  Phillips 
on  £v.  246. 

(s)  Suprct,  Part  I.  s.  xliii.    I^d.  Eldon's  observations,  ^upro,  1102* 

(t)  In  the  case  of  Chodnght  v.  Moss  (Cowp«  591),  the  court  held 
that  an  answer  in  chancery,  by  the  mother  of  the  lessor  df  the 
plaintiff,  to  a  bill  "filed  by  the  committee  of  a  lunatic,  the  person  last 
seised,  against  the  lessor  of  the  plaintifl^  and  his  mother,  in  whieh 
shtf  statM  the  lessor  of  the  plaintiff  to  be  illegitimate,  was  evidence 
against  the  plaintiff;  but  this  appears  to  have  been  so  decided  on 
the  general  principles  relating  to  the  admissibility  of  declarations 
in  cases  of  pedigree  ;  and  the  particular  objection,  as  to  the  time  of 
making  the  declaration^  does* not  appear  to  have  been  urged.  It  is 
also  to  be  observed,  that  it  was  unnecessary,  to  decide  upon  this 
point,  the  defendant  being  clearly  entitled  to  a  new  trial,  on  the 
ground  that  other  evidence,  viz.  of  declarations  made  by  the  fath- 
er, had  also  been  rejected,  which  clearly  were  admissible ;  such 
evidence^  however,  appears  to  have  been  received  by  Lord  Cam- 
den, in  the  case  of  Hayward  v.  FirmioH^  Sitt.  after  Trin.  T.  1766, 
cited  by  Law|^nce,  J.  in  Ihe  case  of  the  Berkdey  Peerage ;  andsee 


(1)  [Where  the  witnesses  ai'e  not  connected  with  the  family, 
have  no  personal  knowledge  of  the  facts  of  which  they  speak,  and 
have  not  derived  their  information  from  persons  connected  or  par- 
ticularly acquainted  with  the  family,  but  speak  generally  of  what 
they  have  heard  and  understood,  such  evidence  is  insufficient  to 
prove  pedigree.  Jackson  v.  Broumer,  18  Johns.  37.  See  Post,  1119, 
nott  (1).] 
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tied  by  the  cases  of  the  Banbury  Peerage  («),  and  Beriie^      ^part 
ley  Peerage  (a?))  *that    a  declaration  as   to  pedigree,  if         iv. 


JVMoOr  ▼.  Parker,  14  East,  331,  Id  note.    On  the  other  band,  Rey-  *  1 106 
noids,  C.  B.  in  a  case  cited  Vin.  Abr.  Ev.  I.  b.  21,  as  tried  Dot. 
Spring  Ass.  1731,  rejected  such  evidence  arisiug  subsequently  to 
the  controversy. 

(u)  Suproj  Vol.  I.  p.  287. 

(x)  In  the  case  of  the  Berkeley  Peerage^  before  a  committee  of 
privileges  of  the  House  of  Lords  (4  Camp.  401),  in  order  to  prove 
the  legitimacy  of  the  claimant  of  the  peerage  (which  depended  up- 
on the  validity  of  a  marriage  alleged  to  have  been  contracted  by 
his  parents  in  the  year  1786},  the  claimant,  who  was  bom  aubse- 
quendy  to  that  marriage,  but  previous  to  6  marriage  contracted 
between  the  parties  in  1796,  had  in  the  year  1799,  conjointly  with 
two  brothers,  bom  also  after  the  first,  but  previous  to  the  second 
marriage,  filed  a  bill  in  chancery  to  perpetuate  the  evidence  of 
their  legitimacy,  on  the  around  that  they  were  entitled  in  remain* 
der  in  tail  to  certain  lands  then  held  by  the  father  for  Ufe.  The 
children  bom  after  the  second  marriage  were  defendants,  along 
with  others  entitled  in  remainder  after  Uiem. 

The  Earl  of  Berkeley  was  one  of  the  witnesses  examined  on  in- 
terrogatories for  the  plaintifis,  and  in  his  deposition  swore  positive- 
ly to  the  plaintiflfs  legitimacy,  and  thevalidity  of  the  first  marriage. 
The  counsel  for  the  claimant  proposed  to  read  this  deposition  be- 
fore the  committed!  as  a  declaration  in  a  matter  of  pedigree. 

The  admissibility  of  this  evidence  being  objected  to,  the  follow- 
ing questions  were  submitted  to  the  judges  by  the  Heuse  of  Lords. 

Ist.  Upon  the  trial  of  an  ejectment  respecting  Black  Acre,  be- 
tween A.  and  B^  in  which  it  was  necessary  for  A,  to  prove  that  he 
was  the  legitimate  son  of/.  iS.,  A.  after  provinj^,  by  other  evidenoe, 
that  J.  S.  was  his  reputed  father,  offered  to  give  m  evidence  a  de- 
position made  by  J.  5.  in  a  cause  in  chancery,  instituted  by  A. 
against  0.  !>.,  in  order  to  perpetuate  testimony  to  the  alleged  fact 
disputed  by  C.  Z>.  that  he  was  the  leffitimate  son  of  /.  &,  in  which 
character  he  claimed  an  estate  in  White  Acre,  which  was  also 
claimed  in  remainder  by  C  D.  B.  the  defendant  in  the  ejectment^ 
did  not  claim  Black  Acre  under  either  wl  or  C.  IX,  plaintiff  and 
defendant  in  the  chancery  suit. 

According  to  law,  could  the  deposition  of/.  5.  be  received,  upon 
the  trial  of  such  ejectment,  against  B,  as  evidence  of  declarations 
of/.  S.y  the  alleged  father,  in  matters  of  pedigree  ? 

2ndly.  Upon  the  trial  of  an  ejectment  respecting  Long  Acre  be- 
tween £.  &  1*.,  in  which  it  was  necessary  fbr  JS.  to  prove  thst  he 
was  the  legitimate  son  of  W,,  the  said  W.  being  at  that  time  dead, 
£.  afler  proving  by  other  evidence  that  IF.  was  his  father,  offered 
to  give  in  evidence  an  entiy  in  a  JKble,  in  which  Bible  W.  had  made 
such  entry 'in  his  own  hand- writing,  that  J5.  was  bis  eldest  son  bom 
in  lawfu]  wedlock  from  G.,  the  wife  of  W.,  on  the  Ist  day  of  May 
1778,  and  signed  by  W,  himself. 

Ckmld  such  entry  in  such  Bible  be  received  to  prove  that  JB.  is 
the  legitimate  son  of  W,,  as  evidence  of  the  declaration  of  W,  in 
matter  of  pedigree  ? 

drdly.  Upon  the  trial  of  an  ejectment  respecting  Little  Acre  be- 
tween A*,  and  P.,  in  which  it  was  necessary  for  ^,  to  pfH>ve  that  he 

TOL.  in.  16 
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PAat*     ,  made  post  Ikem  ifiotem,  that  is  after  the  commencefflent, 
IT.        not  merely  *  of  the  litigation  bat  of  the  controversy,  is  not 
admissible  (1). 
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was  the  legitimate  son  of  T.,  the  said  T.  being  at  that  time  dead, 
JV*.  afler  proving  by  other  evidence  that  T.  was  his  rej^uted  fathen 
offered  to  give  m  evidence  an  entry  in  a  Bible,  in  wliich  Bible  T\ 
had  made  such  entiy  in  bis  own  hand-writing,  diat  JV*.  wi^  his  son 
bom  in  lawful  wedlock,  from  J^  the  wife  of  71,  on  the  first  day  of 
May  1778,  and  signed  by  T.  himself;  and  it  was  proved  in  evidence 
on  the  aaid  trial,  that  T.  bad  declared  ^  that  he  T.  had  made  such 
entry  for  the  express  purpose  of  establishing  the  legitimacy,  and 
the  time  of  die  burth  of  his  eldest  son  JV*.,  in  case  the  same  should 
be  called  in  question  in  any  case  or  in  any  cause  whatsoeveri  by 
any  person  amr  the  death  of  him,  the  said  T." 

Could  such  entry  in  such  Bible  be  received,  to  prove  that  «V.  is 
the  Is^timate  son  of  T.,  as  evidence  ^>f  the  declaration  of  T.  in 
matters  of  pedigree  ? 

There  being  a  difference  of  opinion  upon  the  first  question,  the 
judges  delivered  their  opinions  tmoltm. 

BayUjL  J.  held  that  the  depoHtion  was  inadmissible,  because  it 
was  made  oojt  Hiem  motom,  after  a  controversy  raised  upon  this  ve- 
ry point ;  because  /.  S.  the  witness  who  made  it,  was  brouf^ht  for- 
ward to  speak  to  the  point,  by  a  person  who  bad  a  direct  mterest 
in  establislung  it ;  because  the  deposition  is  upon  intenrogatories 
formerly  put  to  /.  ;S*.  by  an  interested  party ;  anc^^cause  B^  against 
whom  it  IS  proposed  that  the  deposition  should  be  read,  had  no 
opportunity  of  putting  an]^  questions  on  his  own  behalf.  In  ^neral, 
when  evidence  is  given  viva  voce  in  courts  of  justice,  the  witnesses 
apeak  to  what  diey  know,  and  each  party  has,  in  turn,  an  opportu- 
nity of  putting  such  questions  aa  he  mnj  think  fit  for  the  purpose 
of  drawing  forth  the  whole  truth,  and  of'^throwing  every  light  uoon 
the  subject  which  the  v^tness  is  capable  of  giving.  Whoever  nas 
attended  to  the  examination,  the  cross-examination,  and  the  re- 
examination of  witnesses,  and  has  observed  what  a  very  different 
shape  their  story  appears  to  take  in  each  of  these  stages,  will  at 
once  see  how  extremely  dangerous  it  is  to  act  on  the  eroorfe  state- 
ment of  any  witness,  and  stm  more  of  a  witness  brought  forward 
under  the  influence  of  a  party  interested. 

Woodj  B. — ^The  admission  of  hearsay  evidence  of  the  declara- 
tions of  deceased  persons  in  matters  of  pedigree,  is  an  exception  to 
the  general  law  of  evidence,  and  it  has  ever  been  received  with  a 
degree  of  jealousy,  because  the  opposite  party 'has  had  no  opportu- 
nity of  cross-examining  the  persons  by  whom  the  declarations  are 
supposed  to  be  made ;  but  declarations  to  be  receivable  in  evidence, 
as  1  have  always  understood,  and  as  was  said  in  the  case  of  FFkUe- 
hcke  V.  Bakery  must  have  been  the  natural  efiusions  of  the  mind  of 
the  par^  making  them,  and  must  have  been  on  an  occasion  when 
his  mind  stood  in  an  even  position,  without  any  temptation  to  ex- 
ceed or  fall  short  of  the  truth.  Upon  this  principle  it  has  been  the 
general  rule,  as  far  as  my.  experience  and  Knowledge  go,  to  reject 
earsay  evidence  of  the  declarations  of  deceased  persons,  not  only 

(1)  [In  Siawiereau  v.  Mon^ovMry,  (Circuit  Court  of  U.  S.  l€ov. 
1821)  It  was  said  that  this  rule  of  post  !Uem  motofii,  in  reqpect  to  de- 
clarations in  relation  to  pedigree^  has  not  been  recognized  in  the 
United  States.    Wharton^s  Digest,  247.] 
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*  It  k  not  necessary,  in  order  to  the  exclusion  of  the       paut     ^ 
evidence,  to  show  that  the  /m  mota  was  known  to  the         tr. 


relative  to  matters  of  actual  suit,  but  io  dispute  and  controversy 
prior  to  the  commencement  ofiudicial  proceedings. 

Graham^  B. — I  have  the  misrortune  to  differ  upon  this  Question, 
not  only  with  the  two  learned  persons  who  have  preceded,  but,  I 
am  afinaid,  with  the  rest  of  my  brethren  who  are  to  follow  me ;  but 
the  opinion  I  am  about  to  ofl^r  is  the  conclusion  to  which  my  mind 
has  come  with  perfect  satisfaction.  Under  the  circumstances  of 
the  case,  I  think  there  is  no  legal  objection  tQ  receiving  this  depo- 
sition in  evidence,  not  as  a  depoation — ^that  I  am  not  prepared  to 
say,  but  as  a  declaration  of  the  deponent.  One  ground  on  which 
I  am  induced  to  doubt  the  soundness  of  that  rule  which  has  been 
laid  down  by  my  learned  brothers  is,  that  I  cannot  find  it  stated  in 
any  book  of  law  that  ever  fell  within  my  reading.  If  there  be  a 
rule  that  the  declaration  of  a  ^deceased  person  upon  a  subject  on 
which  evidence  of  reputation  *may  generally  be  received,  is  inad- 
miraible  when  made  subsequent  to  suit  commenced,  it  is  a  rule  with 
which,  in'  my  little  experience,  I  have  not  become  acquainted,  and 
which  is  confined  to  the  breasts  of  a  few  peculiarly  conversant  with 
the  businesB  of  Aw»  Priu$,  I  must  likewise  observe  that  great  un- 
certainty wiD  arise  in  the  application  of  the  rule.  We  are  told  that 
it  extends  to  all  declarations  after  a  suit  is  in  contemplation.  Bnt 
bow  is  it  to  be  determined  whether  the  parties  did  or  did  not  con- 
template a  suit  at  any  given  moment  of  time  ?  Then,  if  it  should 
be  clearljr  shown  that  the  party  making  the  declarations  could  not, 
by  poasimlity,  know  that  a  smt  was  commenced  or  contemplated, 
surely  the  declarations  are  receivable  ;  but  if  you  exclude  them 
when  his  knowledge  of  the  lis  moia  is  made  to  appear,  what  a  field 
of  inquiry  is  opened  as  often  as  evidence  of  reputation  is  tendered 
to  a  judge  ana  jury !  It  seldom  happens  that  an  investigation  of  & 
pedijpee  takes  place  till  an  action  is  brought  or  resolved  upon,  and 
It  wul  ofken  be  a  great  hardship  to  reject  what  was  then  said  by  a 
member  of  the  family  who  dies  before  tlje  trial.  Suppose  a  man  is 
privately  married  before  the  EngUsh  ambassador  at  Paris,  where 
no  register  is  kept,  and  has  a  son  ;  on  his  return  to  this  country  he 
is  re-married,  to  satisfy  the  scruples  of  his  wife,  and  afterwards  has 
another  son.  In  the  progress  of  twentv  or  thirty  years,  when  all 
the  witnesses  to  the  marriage,  except  the  father,  are  dead,  an  es- 
tate is  left  to  the  eldest  legitimate  son,  who  enters  into  possession. 
The  youngest  son  brings  an  ejectment  to  recover  this.  The  father 
hears  of  such  a  proceeding  with  surprise  and  dismay,  makes  a  so- 
lemn declaration  of  the  legitimacy  of  the  eldest  son,  and  dies.  I 
should  require  strong  uutnority,  and  clear  principle,  for  the  rule 
which  riiould  exclude  his  dying  declaration  at  the  trial  of  the  eject- 
ment. You  may  have  the  natural  and  voluntary  effusions  of  the 
mind  of  the  individual  after  a  suit  is  commenced,  although  what 
he  then  says  may  be  subject  to  more  suspicion. 

Idtwrence,  J. — I  concur  with  the  judges  who  have  stated  their 
opinions  against  the  admissibility  of  the  evidence.  From  the  ne- 
cessity of  the  thing,  the  declarations  of  members  of  the  family,  in 
matters  of  pedigree,  are  generally  admitted  ;  but  the  administra- 
tion of  justice  would  be  perverted  if  such  declarations  could  be  ad- 
mitted which  have  not  a  presumption  in  their  faw>ur  that  they  are 
consistent  with  truth.*  Wliere  the  relator  had  no  interest  to  serve. 
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and  there  is  no  ground  for  supposing  that  his  mind  stood  otherwise 
than  even  upon  the  subject,  (which  may  be  fairly  inferred  before 
any  dispute  upon  it  has  arisen,)  we  may  reasonably  suppose  that  he 
neither  stops  short  nor  goes  beyond  the  limit  of  truth  in  his  spon- 
taneous declarations  respecting  his  relations  and  the  state  of  his  fa- 
jnily..  The  receiving  orthese  declarations,  therefore,  though  made 
without  the  sanction  of  an  oath,  and  without  any  opportunity  of 
cross-examination,  may  not  be  attended  with  such  mischief  as  the 
rejection  of  such  evidence,  which,  in  matters  of  pedigree, 'would 
often  be  the  rejection  of  all  the  evidence  that  could  be  offered.  But 
mischievous  indeed  would  be  the  consequence  of  receiving  an  ex 
parte  statement  of  a  deceased  witness,  although  upon  oath,  procured 
by  the  party  who  would  take  advantage  of  it,  and  delivered  under 
that  bias  which  may  naturally  operate  on  the  mind  in  the  course 
of  a  controversy  upon  the  subject.  Notwithstanding  what  is  said 
In  Ooodrigkt  v.  JMom,  I  'cannot  think  that  Lord  Mansfield  would 
have  held  that  declarations  in  matters  of  pedigree,  made  after  the 
controversy  had  arisen,  ought  to  be  submitted  to  the  jury.  They 
stand  precisely  on  the  same  footing  as  declarations  on  questions  of 
rights  of  way,  rights  Of  common,  and  other  matters  depending  upon 
usace ;  and  idthough  I  cannot  call  to  mind  the  ruling  of  any  pjur- 
ticmar  judge  upon  the  subject,  yet  I  know  that,  according  to  my 
experience  of  the  practice  ^an  experience  of  nearly  forty  years), 
wherever  a  witness  has  admitted  that  what  he  was  going  to  state 
he  had  heard  after  the  beffinning  of  a  controversy,  his  testimony 
has  been  uniformly  rejected.  If  the  danger  of  fabrication  and  fklse- 
'  hood  be  a  reason  Ibr  r^ecting  such  evidence  in  cases  of  prescrip- 
tion, that  will  equally  apply  in  cases  of  pedigree,  where  the  stake  is 
generally  of  much  greater  value.    In  looking  for  authorities  upon 

the  subject,  I  have  round  two  cases  of  Nisi  Prius,  Spadiwdl  v. , 

before  Lord  C.  Baron  Reynolds,  at  the  Spring  Assizes  at  Exeter 
in  1730.  snd  Havward  v.  Firmiriy  before  Lord  Camden,  at  tl^e  Sit- 
tings after  Trin.  Term  1766.  In  the  first  of  these,  the  declarations 
of  an  aunt,  as  to  which  of  three  brothers  came  first  into  thelSirorid, 
made  after. the  dispute  had  arisen,  were  rejected ;  but  such  as  she 
had  made  prior  to  the  dispute  were  received.  Therefore,  in  that 
case,  the  learned  Judge  'took  the  distinction  of  before  and  after, 
litigation  commenced.  Hawfard  v.  Firntin  was  an  issue  to  try  the 
legitimacjr  of  a  child,  and  the  declarations  of  the  iqother  as  to  that 
ftct  were  received  in  evidence,  though  made  after  the  commence* 
ment  of  the  suit  But  it  appears  that  the  case  determined  by  Lord 
C.  Baron  Reynolds,  was  not  at  that  time  brought  under  the  con- 
sideration of  Lord  Camden.  In  Goodright  v.  Moss^  the  point, 
whether  declarations  could  be  received  which  were  made  while  the 
dispute  was  existing,  was  not  adverted  to ;  and  in  considering  the 
autQoritv  of  that  decision,  it  must  not  be  forgotten  that  Mr.  Baron 
Eyre,  who  tried  the  cause,  was  of  opinion  that  the  answer  was  not 
admissible  evidence.  The  authorities  being  thus  balanced,  I  think 
the  point  must  be  considered  as  without  any  decision ;  and  we  must 
resort  to  principle,  and  the  uniform  practice  which  has  obtained  in 
matters  of  prescription.  Hardships  may  arise  in  rejecting  decla- 
rations maae  between  the  commencement  of /the  suit  and  the  time 
pf  the  trial;  but  such  hardships  are  not  confined  to  the  case  of 
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^excloded,    without  regard    to    the    knowledge  of  the       paht 
witness;  for  if  an  inquiry    were   in   each  case  to   be         it. 


pedigree.  In  other  cases,  if  witnesses  die  before  the  trial  of  the 
cause,  the  part^  who  relied  upon  their  testimony  must  sustain  the 
loss.  For  avoidmg  uncertainty  in  judicialprooeedinffs,  genera)  rules 
most  be  laid  down  and  adhered  to,  without  regard  to  our  feelings 
or  our  wishes  on  particular  occasions.  Besides,  the  hardship  may 
generally  be  avoided  by  a  bill  to  perpetuate  testimony.  In  the 
Biqiposed  case  of  a  marriage  at  Paris  no  difficulty  need  have  arisen ; 
for  under  a  bill  to  perpetuate  testimony  the  father  roi^ht  have  been 
examined  on  behalf  of  the  eldest  son,  and  his  deposttion  as  to  all 
the  circumstances  of  the  first  marriage  regularly  read,  against  the 
younger  son,  on  the  trial  of  the  ejectment.  Although  the  exclusion 
of  declarations  made  in  the  course  of  the  controversy  may  prejudice 
some  individuals,  it  is  better  to  submit  to  this  inconvenience  than 
expose  gourts  of  justice  to  the  frauds  which  would  be  practised 
upon  them,  were  a  contrary  rule  to  prevail.  That  this  is  not  an 
imaginary  apprehension,  will  occur  from  what  happened  at  the  bar 
of  your  Lordships  house  in  the  DougUu  and  AngltBta  causes ;  in 
fhe  first  of  which,  fabricated  letters  were  given  in  evidence  before 
your  Lordships,  and  in  the  second,  false  declarations.  Notwith- 
standing the  danger  of  incurring  the  penalties  of  the  crime  of  per- 
jury, t^ere  is  scarcely  an  assize  or  sittings  in  which  witnesses  are  not 
prmiuced  who  swear  in  direct  contradiction  the  one  to  the  other ; 
and  it  may  be  feared  that  person.^  who  have  so  little  regard  to  truth 
may  be  induced  to  make  raise  declarations,  when  tbey  run  no  risk 
of  punishment  in  this  world,  as  no  use  can  be  made  of  their  evidence 
till  their  death.  We  know  that  passion,  prejudice,  party,  or  even 
good-will,  tempt  many  who  preserve  a  fair  character  with  the  world, 
to  deviate  fi>om  the  truth  in  the  laxity  of  conversation.  Can  it  be 
fHresnmed  that  a  man  standti  perfectly  indifferent  upon  an  existing 
diapate  respecting  his  kindred  ?  His  declarations  post  litem  molamj 
not  merely  upon  the  commencement  of  the  law-suit,  but  afler  the 
dispute  has  arisen  fthat  is  the  primary  meaning  of  the  word  lis), 
are  evidently  more  likely  to  mislead  the  jury  than  to  direct  them 
to  a  right  conclusion,  and  therefore  ought  not  to  be  received  in 
evidence. 

Htath^  J.  and  M<icdonaid,  C.  B.  agreed  with  the  majority. 

Mansfieldy  C.  J.  after  observing  upon  the  latitude  allowed  by  the 
practice  of  Scotland  in  the  reception  of  hearsay  evidence,  observed, 
**  But  in  England,  where  the  jury  are  the  sole  judges  of  the  fact, 
hearsay  evidence  is  properly  excluded,  because  no  man  can  tell 
what  effect  it  might  nave  upon  their  minds.  To  the  general  rule 
with  us  there  are  two  exceptions ;  first,  on  the  trial  of  rights  of 
common,  and  other  rights  claimed  by  prescription  ;  and  secbndly, 
on  questions  of  pedigree.  With  respect  to  all  these,  the  declarations 
of  deceased  persons  who  are  supposed  to  have  had  a  personal  know- 
ledge of  the  fiicts,andto  have  stood  quite  disinterested,  are  received 
In  evidence.  In  cases  of  general  rights  which  depend  upon  imme- 
morial usafe,  living  witnesses  can  only  speak  of  their  own  know- 
ledge to  what  has  passed  in  their  own  time,  and  to  supply  the  defi- 
ciency, the  law  receives  the  declarations  of  persons  who  are  dead ; 
there,  however,  the  witness  is  only  allowed  to  speak  to  w]]at  he  has 
heard  the  dead  man  say  respecting  the  reputation  of  the  right  of 
,  way,  or  of  common,  or  the  like :  a  declarRtion  with  regard  to  a  par- 
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FABT       *  instituted,  whether   the   existence  of  the  controversy 
nr.        was  or  was  not  known  at  the  time  of  the  declaration, 


tioukr  ftet  which  would  Bopport  or  negative  the  right,  is  inadmissi- 
hie.  In  matters  of  pedij^e,  it  being  impossible  to  prove  by  living 
witnesses  the  relationships  of  past  generations,  the  declarations  of 
deceased  members  of  the  family  are  admitted ;  but  here,  as  the  re- 
putation  must  proceed  on  particular  facts,  such  a^marriages,  births, 
and  the  like,  from  the  necessity  of  the  thing,  the  hearsay  of  the  fa- 
mily as  to  these  particular  facts  is  not  excluded.  General  rights 
are  naturally  talked  of  in  the  neighbourhood,  and  family  transac- 
tions among  the  relation!  Af  the  parties ;  therefore  what  is  thus 
dropped  in  conversation  up<^i  such  subjects,  may  be  presumed  to 
be  true.  But  after  a  dispute  has  arisen,  the  presumption  in  favour 
of  declarations  fails ;  and  to  admit  them  would  lead  to  the  most 
^dan^rous  consequences.  Accordingly,  I  know  no  rule^tter  es- 
tablished in  practice  than  this,  that  such  declarations  shall  be  ex- 
cluded. With  respect  to  questions  of  prescription,  I  hav^  known 
many  instances  in  which  the  rule  has  been  acted  upon ;  I  never 
heaid  the  contrary  contended,  either  by  counsel  or  judge.  I  think 
the  rule  is  equally  applicable'to  questions  of  pedigree,  and  the  vio» 
lation  of  it  here  would  be  still  more  alarming.  There  is  no  diffe- 
rence between  the  declarations  of  a  father  and  those  of  anv  other 
relative ;  and  if  the  declarations  of  a  father,  after  the  suit  has  be- 
gun, be  received,  so  must  the  declarations  of  all  related  lb  the 
parties,  whatever  their  station  in  society,  and  whatever  their  pri- 
vate character.  I  do  not  feel  that  much  mischief  is  likely  to  arise 
from  such  declarations  being  rejected. 

**  I  have  now  only  to  notice  the  observation,  that  to  exclude* de- 
clarati(Misyou  must  show  that  the  l%$  mota  was  known  to  the  person 
who  made  them.  There  is  no  such  rule.  The  line  of  distmction 
is  the  origin  of  the  controversy,  and  not  the  commencement  of  the 
suit ;  after  the  controversy  has  originated  all  declarations  are  to 
be  excluded,  whether  it  was  or  was  not  known  to  the  witness..  If 
an  inquiry  were  to  be  instituted  in  each  instance,  whether  the 
existence  of  the  controversy  was  or  was  not  known  at  the  time  of 
the  declaration,  much  time  would  be  wasted,  and  great  confusion 
would  be  produced.  For  these  reasons  I  conceive  that  the  depo- 
sition now  ofibred  in  evidence  is  not  admissible." 

Lord  Eldonj  C.  after  referring  to  the  case  of  the  Bakbury  Peerage^ 
said,  ^*  Upon  the  admissibility  of  such  evidence.  Judges  have  held 
diHerent  opinions ;  and  it  might  appear  remarkable  that  a  deda- 
ration  under  no  sanction  was  receivable,  and  a  declaration  upon 
oath  was  not.  1  therefore  thought  it  material  to  ascertain  from  the 
highest  authority  what  the  law  is  upon  the  subject.  Accordingly, 
in  the  Banbury  case,  as  the  depositions  under  the  bill  to  perpetuate 
testimony  contained  manv  statements  with  regard  to  pedigree,  a 
question  was  put  to  the  Judges,  whether,  if  they  could  not  be  re- 
ceived as  depositions,  they  could  be  received  as  declarations.  The 
Judges  thought  that,  at  sJl  events,  the  depositions  could  not  be  re- 
ceived as  declaratiqns,  unless  the  indiviauals  whose  declarations 
were  supposed  to  be  incorporated  in  the  depositions  were  aliunde 
proved  to  be  relations,  and  that  there  was  no  such  evidence.  I 
therefore  thought  it  right  that  the  question  should  be  again  put  to 
the  Judgds  in  the  present  case,  it  being  of  ^eat  importanoe  to  the 
claimant,  and  to  the  public.    Your  Lordships  have  heard  the  opl- 
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nion  which  the  learned  Judges  have  delivered,  and  I  have  no  diffi- 
culty in  saying  that  I  agree  with  that  of  the  majority.  In  the  case 
alluded  to,  decided  in  the  court  of  Chancery  by  myself  (on  which  I 
ought  to  place  less  reliance  than  any  other  noble  Lord),  conscious 
of  nij  liabili^to  err,  and  prone  to  doubt  (an  infirmitv  which  I  can- 
not li^h^))  I  delivered  the  sentiments  which  I  believed  to  be  accord- 
iag  to  law.  I  have  heard  nothing  since  which  has  convinced  me  1 
was  wrong.  I  have  attkided  most  anxiously  to  the  distinctions  ta- 
ken by  Mr.  Baron  Graham ;  but  on  revolving  the  subject  in  my 
mind,  I  am  forced  to  concur  with  the  opinion  so  forcibly  expressed 
by  Mr.  Justice  Lawrence,  that  if  the  writing  was  not  evidence  as  a 
deposition,  it  was  not  evidence  at  alL  The  suit  in  equity  is  com- 
menced on  the  ground  that,  unless  the  testimony  be  so  perpetuated 
that  it  may  be  lued  as  a  deposition,  it  must  be  entirely  lost.  Being 
embodied  in  a  deposition,  are  you  to  say  that  this  same  testimony 
is  to  be  received  as  declaration,  and  read  in  evidence  from  the  de- 
pesitioii?  The  |Mevious  existence  of  the  dispute  would  he  a  suffi- 
cient .ground  to  proceed  upon.  I  have  known  no  instance  in  which 
declara^ns  fcit  Utem  motam  have  been  received.  When  it  was 
proposed  to  read  this  deposition  as  a  declaration,  the  Attorney  Oe-  . 
neral  flatW  objected  to  it ;  he  spoke  quite  right,  as  a  western  cir- 
cuiteer,  or  what  he  had  often  neard  laid  down  in  the  west,  and 
never  heard  doubted.  Lord  Thurlow  was  most  studious  to  con- 
tradict the  case  of  Chodright  v.  Moss^  and  he  had  learned  his  doc- 
trine in  the  same  school ;  so  had  the  Chief -Justice  of  the  Common 
Pleas,  and  I  believe  Mr.  Justice  Heath,  the  result  of  whose  experi- 
ence jroili*  Lordship  have  just  heard.  Therefore,  although  the  au- 
thorities are  at  variance,  principA  and  practice  unite  in  rejecting 
the  erideneek  I  introduced  the  Bible  into  the  second  and  third 
questions,  as  the  book  in  which  such  entries  are  usually  made.  If 
the  entiT  be  the  ordinary  act  of  a  man  in  the  ordinary  course  of  . 
life,  without  interest  or  particular  motive,  this,  as  the  spontaneous 
effiision  of  his  own  mino,  may  be  looked  at  withont  suspicion,  and 
received  without  objection.  Such  is  the  contemporaneous  entry 
in  a  family  Bible,  by  a  father  of  the  birth  of  a  child." 

On  the  second  and  third  question,  Manqfield^  C.  J.  delivered  the 
unanimous  opiniMi  of  the  Judges. — ^Referring  to  tht  second,  he  said, 
"I  cannot  answer  this  question  without  adding  something  to  the 
answer  beyond  what  is  m  the  question,  because  it  supposes  that  an 
entry  written  by  a  father  m  a  Bible  would  be  of  more  weight  than 
the  same  written  in  any  other  book.  Now  I  know  no  difference 
between  a  father  writing  any  thing  respOcting  his  son  in  a  Bible,  and 
Mb  writing  it  in  any  other  book,  or  on  any  other  piece  of  paper,  and 
therefore  3ie  answer  I  would  ffive  is,  that  such  a  writing  by  a  father 
in  a  Bible,  or  in  any  other  book,  or  upon  any  other  piece  of  paper, 
would  be  a  declaration  of  that  father  in  the  understanding  of  the 
law,  and  like  other  declarations  of  the  father,  might  be  admitted  in 
evidence.  Were  it  to  appear  in  your  Lordships  Journals  that  the 
answer  was  given  in  the  very  words  of  the  question,  some  persons 
might  suppose  that  the  adnussibvlity  of  the  entry  depended  upon 

its 

(y)  Case  of  the  Berkeley  Peerage^  4  Camp.  401 ;  and  Sir  James 
Mansfield's  observations,  ibid.  417. 
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PABT  *  There  is  a  material  difierence  between  traditionary  de- 

nr.         clarations  in  matters  of  pedigree,  and  those  which  *  celate 

......i^....  to  ancient  rights,  dependent  on  usage ;  in  the  latter  case, 

«  1113  the  admissibility  is  confined  to  general  *  declarations  and 
*  1114  reputation  concerning  the  right,  such  as  right  of  common, 
Dedftrations,    right  of  usage,  or  the  like  {z) ;  and  it  does  not  extend  to 
to  what  facu    declarations  concerning  particular  facts,  from  which  the 
'""'*  right  may  be  inferred,  for  those  are  not  Hkely  to  be  made 

matter  of  public  notoriety  and  discussion,  as  general  rights 
are.  But  in  the  case  of  pedigree  it  is  otherwise,  and  par- 
ticular declarations  as  to  marriages,  births,  deaths,  &c. 
are  receivable,  because  from  the  nature  of  the  case  those 
are  facts  which  are  within  the  peculiar  knowledge  of  the 
members  of  the  family,  and  of  those  who  are  intimately 
connected  with  them  (a). 

The  extent  to  which  such  declarations  are  evidence  is 
defined  by  the  reasons  which  warrant  its  admissibility  ;  the 
principles  apply  generally  to  declarations  concerning  the 
state  of  the  faraily,  the  members  of  which  it  consisted, 
the  degrees  in  which  they  stand  related,  their  births, 
marriages  and  deaths,  their  ages  (1),  seniority,  and  their 
legitimacy  (i).    Thus,  the  declaration  or  entry  of  a  father 

its  being  written  in  a  Bible,  and  therefore  1  submit  that  the  answer 
should  be, '  that  such  a  writing  in  a  Bible,  or  any  other  book,  or  on 
any  other  paper,  would  be  admissible  in  evidence,  as  a  dbblaration 
of  the  father,  in  matter  of  a  pedigree.' 

''  The  third  question  is  the  same  in  efiect,  with  the  addition  that 
the  father  is  proved  to  have  declared  that  he  had  made  such  entry 
for  the  express  purpose  of  establishing  the  legitimacy  of  his  son, 
and  the  time  of  bis  birth,  in  case  the  same  should  be  called  in 

auestion  after  the  father's  death.  The  opinion  of  the  Judges  is, 
lat  the  entry  would  be  receivable  in  evidence,  notwithstanding  the 
professed  view  with  which  it  was  made.  Its  particularity  would 
be  a  strong  circumstance  of  suspicion ;  but  still  it  would  be  receiv- 
able, whatever  the  credit  might  be  to  which  it  would  be  entitled. 
Of  course,  I  should  wish  the  same  addition  to  be  made  to  this  as 
to  the  former  answer,  '  a  Bible,  or  any  other  book,  or  any  other 
piece  of  paper.' " 

See  also  R.  v.  Cotton,  3  Camp.  444 ;  Sf  aupra^  Vol.  I.  p.  274 ;  and 
the  case  12  Yin.  Ab.  T.  b.  87,  cited  ttj/ro,  note  (d). 

(z)  Supr(ti  Part  I.  sec.  XL. 

(a)  See  the  observations  of  Mansfield,  C.  J.  in  the  case  of  the 
Berkeley  Peerage.    4  Camp.  417, 18 ;  if  Supra,  11 10. 

(h)  Herbert  v.  Tuckaly  T.  Raym.  84,  upon  a  trial  at  bar ;  cited  Boe 
y.  Bawlini,  7  East,  290.     See  also  Higham  v.  Bidgway,  10  £ast> 
.     109. 

'■■'■■  T  "  ■  .1...         I 

(1)  [In  the  case  of  Lessee  of  Albertson  v.  Robeson^  1  Dallas,  9,  it 
was  held  that  evidence  of  hearsay,  from  the  father  and  mother,  is 
not  admissible  in  a  question  of  eige.] 
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is  evidence  as  to  the  time  when  his  son  was  born,  or  of  the  part 

ftct  that  he  was  bom  previous  to  the  marriage  (c).  iv. 
Where    the  question  was,  which   of  three   sons,  all 


bora  at  a  birth,  was  the  eldest,  the  declaration  of  a  Dedaratjonf, 
female  relation,  that  she  was  at  the  birth,  and  that  she  uoJted!  ^^ 
*tied  a  string  round  the  arm  of  the  second  son  in  order  to  *  1115 
distinguish  him,  was  admitted  as  evidence  {i).  But  in  the 
case  of  The  SSng  v.  Erith  (e)  it  was  held  that  the  decla- 
ration of  the  deceased  father,  as  to  the  place  of  the  son's 
birth,  was  not  admissible,  since  it  was  a  smiple  fact  involv- 
ing only  a  question  of  locality ;  and  it  was  observed  by 
the  court  that  the  case  did  not  fell  within  the  principle  o^ 
and  was  not  governed  by,  the  rules  applicable  to  cases  of 
pedigree,  and  was  to  be  proved  as  other  facts  are  general- 
ly proved,  according  to  the  ordinary  course  of  the  common 
law. 

Written  entries  being  written  declarations,  stand  upon  Writtts  e»« 
the  same  footing  with  oral  ones,  as  to  admissibility.  ^^i*** 

An  entry  by  a  father  in  a  bible,  or  in  any  other  book, 
stating  that  A.  B.  was  the  eldest  son  bom  in  lawful  wed- 
lock, by  M.  JV.  bis  wife,  at  a  time  specified,  is  evidence  to 
prove  the  legitimacy  o(A.  B.  (f)  (1). 

(c)  (Soadnghi  v.  MosSf  Cowp.  591.  Case  of  the  Btrkdty  Pierag€f 
4  Camp.  401. 

(d)  A  man  had  eight  sons ;  the  three  last  were  all  bom  at  a  birth. 
Qoestion  on  ejectment,  which  was  the  eldest  ?  They  were  baptiz-* 
ed  by  the  names  of  Stephanus,  Fortunatus,  and  Achaicus.  Decla- 
rattona  of  the  father  were  proved  that  Achaictts  was  the  youngest, 
and  he  took  these  names  from  St  Paul,  in  his  episdes.  The  son 
of  Fortunatus  was  lessor  of  the  plaintiff.  E  eofUro,  it  was  proyed, 
from  the  declarations  of  one  JIf.  !r.,  who  was  a  relation,  and  at  the  . 
birth,  and  upon  the  birth  of  the  second  child  took  a  string,  and 
tied  it  round  the  ann  to  know  one  fh)m  the  other,  &c.  Objection 
was  made  that  the  declaration  of  this  woman  was  not  evidence, 
seeing  it  was  since  the  death  of  the  fifth  son  (the  said  Stephanus 
sad  all  the  other  sons  dying  before  him  without  issue),  when  there 
vras  a  discourse  about  this  matter ;  but  what  this  woman  said  soon 
after  the  birth  was  allowed  in  evidence,  when  there  was  no  pros- 
pect of  a  controversy.  Per  Reynolds,  C.  B.  at  Devon.  Lent  Assiz- 
es, 1731,  cited  in  Vm.  Ab.  £v.  T.  b.  91.  This,  it  seems,  is  the  case 
cited  by  Lawrence,  J.  supra^  1109. 

(e)  R.  Y.  ErUh^  8  East,  5S9.  [Shearer  v.  dayy  1  LittelFs  Rep. 
266.  ace] 

(f)  Case  of  the  Berkeley  Peerwe^  4  Camp.  401.  SuprOy  1105. 
Goodrighi  v.  MosSf  Cowp.  591«    3  BL  Comm.  c.  7. 

(1)  [An  entry  rewecting  the  age  of  a  child,  in  a  book  called  a 
fSuDiJy  bible,  in  the  nand-writiD^  of  the  brother  of  the  child,  and 
supported  by  his  oath,  that  bf  direction  of  his  deceased  fitther,  he 

roil.  in.  IT 
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Upon  the  same  principles,  a  pedigree  hung  up  in  a  *  fa* 
mily  mansion,  inscriptions  on  rings  used  by  members  of 
the  &mily,  inscriptions  upon  tomb-stones  (/),  and  other 
matters  of  the  like  nature,  are  admissible  to  prove  a  pediT 
gree,  for  they  are  all  in  their  nature  equivalent  to  decla* 
rations  made  by  the  family  upon  the  subject  (g).  A  bill 
in  chancery  by  a  &ther,  in  which  he  states  his  pedigree,  i^ 
also  admissible  for  the  same  purpose  (h)  (1). 

So  it  has  been  held  that  a  paper  found  with  other  papery 
relating  to  the  private  concerns  of  the  party  last  seised  of 
an  estate  in  a  drawer,  in  his  house,  purporting  to  be  the 
will  of  Richard,  the  grandfather  of  the  person  last  seised, 
was  evidence  to  show  that  the  grandfather  acknowledge^ 

(/)  Baxter  y.  Foster,  Vin.  Ab.  Ev.  T.  b.  87.    Sty.  208. 

(g)  Cowp.  591.  12  Vin.  Ab.  Ev.  T.  b.  87.  13  Ves.  jun.  148. 5X4. 
B.  N.  P.233.    10  East,  120. 

(k)  Taylor  v.  Cole,  7  T.  R.  3,  n.— -t.  c.  where  there  is  no  conlro-- 
versy  us  to  the  pedigree. 


copied  that  and  other  entries,  respecting  the  ages  of  the  family, 
from  another  book  in  which  the  original  entries  were  made  in  his 
father^s  hand-writing — without  accounting  for  the  non-production 
of  the  book  in  which  the  original  entries  were  made — ^is  not  evi- 
dence. Curtis  if  al.  V.  PaOtm  8e  al.  6  Serg.  &  Rawle,  135.  ^Uer^ 
if  the  original  be  proved  to  be  destroyed  or  lost,  ibid.] 

(1)  [An  ex  parte  affidavit,  made  abroad^  mny  be  admitted  to  prove 
pedigree,  and  the  identity  of  a  person  so  far  as  respects  marriage, 
but  not  to  establish  an  independent  fact.  FogUr^s  Lessee  v.  Simp- 
son, cited  2  Dallas,  117.  1  Yeates,  17.  Winder  v.  LUtie,  1  Yeate8» 
152.  Lusee  ofUMy  v.  £tfUzintZ2er,  1  Yeates,  28.  But  such  affida- 
vit, made  in  another  SUUe,  is  not  admissible.  Sewk.  DougUut^s  Les- 
see  V.  Sanderson,  2  Dallas,  118.  But  depositions  made  by  deceased 
witnesses,  whether  in  or  out  of  the  States  in  a  case  between  other 
parties,  may  be  admitted  to  prove  pedigree.  Boudereau  v.  Mont" 
gofnery.  Circuit  Court,  Nov.  1821.  Wharton's  Digest,  247.  Tho 
acknowledgment  of  a  deed  from  persons  describing  themselves  a« 
heirs,  taken  according  to  the  directions  of  statute,  before  the  mayor 
of  London,  is  a  circumstance  of  weight  in  evidence  of  pedigree. 
Jackson  v.  Cooley,  8  Johns.  128.  Recitals  in  a  conyeyanoe  are  evi- 
4ence  of  pedigree.  Vol.  I.  p.  369,  note  (1). 

In  tracmg  a  pedigree,  in  a  suit  for  freedom,  whut  a  witneea  swore 
to,  on  the  executing  of  a  writ  of  inquiry  between  the  mother  of  the 
plaintiff  and  another  person,  may  be  ffiven  in  evidence  to  prove  the 
rtdd  mother  to  have  been  descended  from  a  female  Indian  ances- 
tor, although  the  name  of  that  witness  be  not  recoUpcted,  nor  the 
witness  himself  positively  known  to  be  dead ;  it  being  proved  by 
the  witness  stating  the  substance  of  his  testimony,  that  he  was  a 
very  old  man  when  he  gave  his  evidence— that  he  believed  him  to 
be  dead,  and  had  endeavoured  in  vain,  as  counsel  for  the  plaintifi^ 
ID  fiad  a  Witness  to  prove  the  point  to  which  he  had  testified.  Pe- 
gram  v.  Aabeli  3  Hen.  &  Mun.  193.  See  Mima  Queen  8f  child  v. 
Hepbam,  7  CrancH,  990.] 


PROOF  BY  DECLARATIONS,  &c.  lUg 

a  brother  of  th6  name  of  Thomas  to  be  older  than  a  bro-  paei* 

ther  of  the  name  of  William  (t),  although  the  will  was  m 
found  in  a  cancelled  state,  and  although  tnere  was  no  evi- 


dence that  it  had  e?er  been  acted  upon,  or  that  it  had  ever  Written  en- 

been  proved.      ^  ^     ^      „^        ^,^  ..  .    .    ^      ^"„^^ 

In  the  case  of  Zauch  v.  Waters  (A:),  an  old  book  from 
Lord  Oxford's  library,  containing  the  pedigree  of  William 
Zouchy  of  Pilton,  and  signed  by  Atm,  was  admitted  as  evi- 
dence to  show  that  the  plaintiff  was  not  descended  from 
William  Zouch,  of  Pilton. 

Public  registers  of  authority  are  also  admissible  for  the 
same  purpose,  being  documents  made  under  the  authoritv 
of  law  (l).  But  the  entry  of  the  time  of  a  child's  birth,  af- 
thou^  contained  in  a  public  register,  is  not  evidence  as  to 
the  tune  of  the  birth,  unless  it  can  be  proved  that  the  en- 
try was  made  by  the  direction  of  the  *  father  or  mother ;  *  1117 
and  then  it  seems  to  be  receivable  as  a  declaration  made 
by  one  of  them;  for  a  clergjrman  has  no  authority  to  make 
an  entry  as  to  the  time  of  the  birth,  and  possesses  no  means 
for  making  any  inquiry  as  to  that  fact  (m). 

It  seems  also  that  the  herald's  original  visitation  books 
ate  evidence  for  the  same  purpose,  since  it  was  their  busi- 
ness ta  make  out  pedigrees  (o).  So  are  inquisitions  post 
mortem  (p). 

(%)  Doe  d.  Johnson  v.  Eari  of  Pembroke  tf  another,  11  East,  504. 

(k)  Guildford  Lent  Assiz.  5  Geo.  L    J2  Vin.  Ab.  T.  b.  87,  pi.  5. 

(I)  Supn,  Vol.  I.  p.  174. 

(m)  So  beld  in  a  case  in  the  K.  B.  Mich.  T.  2  Geo.  IV.  MS. 

(nj  Goodright  v.  Moss,  Cowp.  591.  3  Bl.  Comin.  c.  7.  B.  N.  P, 
2^  IjO  East,  120.  A  public  register  does  not  prove  the  time  of 
birth.    Cowp.  592. 

(o)  Steyner  v.  Burgesses  of  DroUteich,  Skinn.  (523.  But  see  the 
animadyersions  upon  these  documents  in  that  case ;  and  12  Vin. 
Ab.  £v.  T.  b.  87.  And  note,  that  a  charter  of  pedigree  is  not 
evidence,  without  showing  the  books  and  records  whence  it  is  de-> 
dttced,  although  the  heralds  swear  that  the  pedigree  was  deduced 
out  of  the  records  and  ancient  books  in  the  office.  Earl  ofTha- 
net's  case,  T.  Jones,  224 ;  and  Vin.  Ab.  Ev.  T.  b.  87.  And  see 
2Sou^S  V.  Waters,  ib. 

(f)  Inquisitions  post  mortem,  whilst  they  were  in  use,  frequently 
afforded  great  facilities  for  tracing  descents  (see  13  Ves.  jun.  143). 
Tbnse,  under  the  feodal  system,  were  taken  before  the  justices  in 
Eyre,  upon  the  death  of  a  person  of  fortune,  to  inquire  into  the 
value  of  his  estate,  the  tenure  by  which  it  was  holden,  and  who,  and 
of  what  age,  his  heir  was,  and  thereby  to  ascertain  the  relief  and 
vahie  of  the  primer  seisin,  or  the  waraship  and  livery  accruing  to 
the  heirs  thereon.  These  at  last,  having  been  greatly  abused,  were 
abolished  in  the  reign  of  Hen.  VIIL,  and  the  court  of  Wards  and 
Liveries  erected  in  their  stead.  See  2  Bl.  Comm.  69.  32  Hen. 
VIII.  c.  46.    4  Inst.  198. 


]]17  PEDIGREE. 

Fiav  With  respect  to  •general  reputation,  it  is  to  be  observed, 

iy,         tbat  the  public  has  an  interest  in  the  state  of  each  of  the 
individual  families  of  which  society  is  composed ;  the  whole 


General  lepo-  mass,  from  the  highest  to  the  lowest  ranks,  is  bound  toge- 
utloii.  ^^^  y^y  ^^  connecting  ties  of  marriage  and  consanguinitjr* 

Society  in  general,  therefore,  has  not  only  an  interest  m 

*  1118  Juiowing,  but  possesses  the  *  means  of  knowing,  from  its 

connection  with  each  individual  family,  the  state  of  that 
jBunily,  and  the  members  of  which  it  consists,  and  their  va- 
rious degrees  of  kindred.  The  laws  which  exclude  the 
marriages  of  parties  within  certain  limits  of  consaiiguinity, 
and  those  also  which  regulate  the  descent  of  real  and  the 
distribution  of  personal  property,  according  to  known  and 
settled  rules,  make  it  a  matter  of  interest,  as  well  as  duty 
and  necessity,  that  the  various  degrees  of  relationship,  Hot 
only  in  each  individual  fiimily,  but  also  in  those  with  which 
it  is  connected,  should  be  ascertained  and  known.  The 
public  forms  of  solemnizing  marriages,  births  and  deaths, 
tend  also  to  the  same  end.  Lastly,  it  may  be  remarked, 
that  no  fraud  can  usuallv  be  practised  in  affairs  of  this  na* 
lure  which  will  not  probablv  interfere  with  the  rights  of 
individuals  connected  with  the  &mily ;  and  that  the  diffi* 
cultv  of  practisinff  such  impositions  successfiilly,  and  the 
vigilance  with  which  they  are  likely  to  be  watched,  not 
alone  by  those  whose  interests  are  Ukely  to  be  prejudiced 
by  them  (9),  but  by  those  who  are  actuated  merely  by  a 
spirit  of  curiosity,  so  apt  to  be  excited  in  such  affairs,  pow- 
erfolly  conspire  to  support  the  authority  of  this  species  of 
evidence. 

Hence  it  is^  that  not  only  the  particular  and  specific  de- 
clarations as  to  the  state  of  a  family,  made  by  those  con- 
nected with  it,  are  admissible  with  a  view  to  pedigree,  but 
so  also  is  general  repuicUum,  as  that  A.  was  the  father,  or  B. 
the  husband  of  C.    Such  reputation  or  general  opinion 

*  1119  may  be  *presimaed  to  be  the  general  result  in  the  opinion 

of  die  public,  founded  tfpon  actual  knowledge  and  obser- 
vation of  the  acts,  conduct,  and  declarations  of  the  family 
tending  to  that  conclusion  (r), 

(q)  Even  the  most  abject  poverty  does  not  exempt  the  parties 
from  rifforous  observation ;  the  omission  of  the  marriage  ceremo^ 
ny,  or  the  unlawful  repetition  of  it,  seldom  escapes  the  aerutinizing 
eye  of  the  parish-officer,  who,  with  a  view  to  parochial  interests, 
prosecutes  tor  bastardy,  Ingamy,  &^.  according  to  the  exigency  of 
the 


(r)  Le  Blanc,  J.  observed  (10  East,  190)  that  reputation  was  no 
other  than  the  hearing  of  those  who  might  be  supposed  to  have 
been  acqu^ted  with  Uie  fact  handed  down  from  ona  to  another. 


REPUTATION,  &c.  1 1 19 

it  eeems,  howerer,  that  evidence  of  reputation  must  be       part 
of  a  general  nature,  such  as  that  A.  was  generally  reputed         rr.  ^ 
to  be  the  son  of  B.  or  the  father  of  C,  although  a  much  — *— — — 
greater  latitude  is  all<nired  to  traditionary  declarations ;  for  ^^^  "P"- 
akhough  it  is  probable  that  the  general  tact  of  relationship 
would  be  matter  of  public  notoriety  and  discussion,  it  is 
not  to  be  presumed  that  the  same  would  happen  with  re* 
spect  to  particular  declarations  or  circumstances  of  a  do^ 
mestic  nature,  but  that,  on  the  contrary,  the  knowledge 'of 
the  latter  would  be  confined  to  a  few  who  were  either 
members  of  the  family,  or  closely  connected  with  it  l[<). 

It  has  been  doubted,  whether  general  evidence  ot  neir- 
ship  be  sufficient  to  warrant  the  finding  one  person  to  be 
heir  to  another ;  or  whether  it  be  not  necessary  that  the 
claimant  shall  prove  that  he  and  the  deceased  were  de- 
scended from  some  common  ancestor,  or  at  the  least  from 
two  brothers  or  sisters (0(1)- 

Upon  an  ejectment,  Thorn,  the  lessor  of  the  plaintiff, 
gave  slight  evidence  of  a  reputed  relationslup  oetween 
himself  and  the  person  last  seised,  and  of  acknowledgments 
that  the  Thorns  were  his  heirs  at  law,  but  made  no  deduc* 
tioo  of  pedmree,  nor  was  able  to  state  how  the  relation 
arose^  or  who  was  the  common  ancestor,  or  whether  any 
ancestcHT  of  Thorn  was  a  brother  or  sister  to  any  ancestor 
of  the  deceased.  The  jury  found  for  the  plaintiff.  Upon 
a  motion  for  a  new  *  trial  it  appears  that  the  court  did  not  ^  1 120 
agree  upon  the  general  question  ;  but  the  judges  agreed  in 
opinion  that  the  evidence  was  too  loose  and  insufficient  to 

(«)  Vidt  9upra,  VoL  I.  p.  60. 
ft)  2  Bl  Rep.  1099. 

■  ■  ■    ■  ■■  ■■       ■    ■    ■■  ■  ■  I  »  .1 1 ^      I     ,..    . 

(1)  [In  Chapman  v.  €Jhapman^  2  Conn.  Rep.  347,  it  was  held,  that 
in  order  to  make  hearsay  aditiissible  evidence  of  relationship  on  a 
question  of  title  to  land,  it  must  come  from  persons  having  a  con- 
nexion with  the  party  to  whom  it  relates ;  and  that  it  is  essential  i 
that  such  persons  be  flamed^  and  that  the  declarations  should  speci 
fy  such  relationship  as  makes  the  party,  to  whom  they  refer,  heir 
to  the  land  in  question.  Bee  Butler  v.  HasktU^  4  Desauss.  651.  In 
Jdduon  V.  CooU^j  8  Johns.  128,  the  lessor  of  the  plaintiff,  in  an  ac- 
tion of  ejectment,  resided  in  Enffland,  and  claimed  as  heir  of  the 
person  who  died  seised  of  the  land  in  question :  A  witness  here  de- 
posed that  he  knew  the  ancestor,  and  had  charge  of  the  land  as  his 
agent,  and  corresponded  with  him ;  and  after  his  death,  corres- 

Eonded  with  the  lessor,  who  sent  him  a  power  to  act  for  him  as 
eir  and  devisee — and  that  his  information  was  also  derived  from 
persons  acquainted  with  the  family  of  the  lessor :  It  was  held  that 
this  was  sufficient  evidence,  prima  facie,  of  pedigree  or  heirship  to 
go  to  the  jury.    See  Supra,  1103,  note  (1).    Post,  1121,  note  (1].J 
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FAST       prove  even  jteneral  kindred  (u).     Upon  showii^   cause 
^  IV.         against  the  rule  for  a  new  trial,  the  plaintiff's  counsel  ei^ 
ted  the  case  of  JVeuxton  and  the  Corporation  of  Leicester  and 


Qanerftirepu-  ^  Attorney  Cfeneral^  as  having  been  tried  at  Leicester 
^^^^'^  about  eight  years  before,  where  the  lessor  of  the  plaintiff 
obtained  a  verdict,  although  there  was  no  deduction  of  pe- 
digree, because  it  was  proved  that  the  deceased  used  to 
call  him  cousin. 
Proof  of  death.  The  onut  of  proving  the  death  of  a  person  once  known 
to  be  living  is  incumbent  on  the  party  who  asserts  the 
death  ;  for  it  is  to  be  presumed  that  he  still  lives,  till  the 
contrary  be  proved  (dr).  But  it  seems  that  the  presump- 
tion of  the  continuance  of  Hfe  ceases  at  the  end  of  seven 
i rears  from  the  time  when  the  party  was  last  known  to  be 
iving  (y),  in  analogy  *to  the  Statute  of  Bigamy  (z),  and 

the  statute  concerning  leases  for  lives  (a). 

Proof  by  an  elderly  person  that  a  member  of  her  family 
went  to  ther  West  Indies  many  years  ago,  when  he  was  a 

ioung  man,  and  that  according  to  the  repute  of  the  family 
e  died  there,  and  that  she  never  heard  of  his  being  mar« 
ried,  19  prima  fade  evidence  that  the  party  died  without 
lawAil  issue  (o)  (1). 

(u)  Roe  d.  7%om  v.  Lon^,  2  Bl.  Rep.  1099.  Note,  the  argument 
urged  in  favour  of  a  strict  deduction  was,  that  if  it  were  unneces- 
sary, the  estate  might  be  carried,  contrary  to  the  rules  of  descent, 
to  the  half-ldood,  to  the  maternal  instead  of  the  paternal  line,  &c. 
It  would  surely  be  goinff  a  great  length  to  admit  a  mere  presump- 
tion in  favour  of  so  harsn  a  rule  as  that  to  which  excludes  relations 
of  the  half-blood  to  rebut  a  reasonable  presumption,  when  once  es- 
tablished by  any  means,  that  the  claimant  is  the  real  heir ;  and  the 
danger  of  preferring  the  maternal  to  the  paternal  line  cannot  arise 
where  there  is  but  one  claimant,  who,  whether  he  claimed  through 
the  paternal  or  maternal  line,  would  still  be  entitled  in  preference 
to  a  mere  stranger.  The  judges,  who  held  that  strict  deduction 
was  necessary,  founded  their  opinion  on  the  doctrine  relating  to 
real  actions,  conceiving  that  the  same  deduction  of  descent  which 
ought  to  be  pleaded  in  real  actions,  ought  to  be  given  in  evidence 
in  ejectment,  in  order  to  make  out  a  title  by  descent.     Quare, 

(x)  Per  Lord  Ellenborough,  in  Dot  v.  Jesson^  6  East,  80.  Rowe 
V.  Hasland^  1  Bl.  Rep.  404.  And  see  Dot  v.  Deakin,  4  B.  &  A.  433. 
B.  N.  P.  233.  294,  5.    Cowp.  591. 

(y)  See  tit.  Prtsutapiian, 

(z)  1  Jac.  I.  c.  11,  8.  2. 

(a)  19  Car.  II.  c.  6. 

(b)  Dot  d.  Banning  v.  Grifin,  15  East,  293. 


(1)  rOeneral  reputation  and  tradition  of  a  family,  of  the  death  of 
one  or  its  members,  &c.  may  be  admitted  in  evidence.  Paneeast 
V.  AddUon^  1  Har.  &  J.  356.  See  Jackson  v.  Boneham^  15  Johns, 
226.    t^ng  V.  Savary,  3  Bibb,  236.  Letters 
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It  w  now  perfectly  Bettled  that  the  patents  are  compe-  pabt 

tent  to  prove  or  disprove  their  marriage  (c),  or  to  e^aUiBh  iv. 
the  legitimacy  or  illegitimacy  of  a  cmld,  by  proof  that  it 


was  bom  after  or  before  marriage.  A  mother  has  be^i  al-  Competency. 
lowed  to  prove  a  clandestine  marriage,  in  the  Fleet,  to  the 
fiaither  of  the  child,  previous  to  its  birth  {d'j ;  and  the  dow- 
ager Countess  of  Anglesea  was  admitted  m  the  House  of 
Lords  to  prove  her  marriage  with  the  Earl  of  Anglesea 
previous  to  the  birth  of  their  son,  Lord  Valentia,  where  the 
^estion  was  as  to  the  legitimacv  of  the  latter  ($)•  So  the 
evidence  of  parents  is  admissible  to  bastardize  their  own 
issue  (/),  by  proof  that  they  have  never  been  married.  But 
such  evidence  is  open  to  great  observation  (g). 

The  wife  is  competent  to  prove  acts  oi  incontinency 
with  others,  because,  as  it  is  said,  this  is  a  matter  peculiar- 
ly confined  to  her  own  knowledge  ;  but  it  is  fully  settled  that 
neither  the  wife  nor  the  husband  can  *  prove  the  fact  of  *  1 1 22 
non-access  {h\  a  rule  founded  upon  grounds  of  policy  and 
of  decency  (i). 

Where  the  parties,  if  living,  would  have  been  compe-  Declarations. 
tent  witnesses  to  negative  the  marriage,  their  declarations 
to  that  effect  are  evidence  after  their  decease  {k\. 

The  decIaiHtion  of  the  father  is,  after  his  deatn,  admissi- 
ble to  prove  that  the  son  was  bom  before  the  marriage  (/). 

(e)  Cowp.  5199* 

(d)  Per  Lord  Mansfield,  Cowp.  593. 

(t)  Ap.  22d,  1771 ;  and  per  Lord  Mansfield,  Cowp.  594. 

^  R.r.  BramUy,  6  T.  R.  830.    St,  Peters  v.  Swinfard,  B.  N.  P. 

fgj  Per  Lord  Kenyon,  6  T.  R.  330. 

(h)  R.  y.  Ruxdingj  B.  N.  P.  112.    R.  v.  £ea,  11  East,  131.    IUjc 
Y.  Book,  Sayer,  61.    1  Wile.  340.     [See  tit.  Bastardy,  &  notes.] 

.(lit  ^^^  ^^^^  Mansfield,  Cowp.  594 ;  and  per  Lord  EUenborougfa. 
isst,  133. 

(k)  K  V.  BratnUy,  6  T.  R.  330.    B.  N.  P.  113.    Jftfay  v.  May,  ibid. 

(I)  Goodright  v.  JHoss,  Cowp.  591.    May  v.  May,  B.  N.  P.  112 ; 
where,  upon  an  issue  out  of  chancery,  the  preamble  of  an  act  of 
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Letters  purporting  to  have  been  written  in  a  foreign  country,  by 
a  widow,  in  which  she  speaks  of  the  death  of  her  husband,  and  of 
the  existence  of  children  by  him — and  testimony  of  a  third  person 
that  he  had  seen  a  letter  from  the  husband,  in  which  he  mentioned 
his  marriage  and  his  children — and  reputation  in  the  vicinity  that 
the  hnsband  had  died  abroad  leaving  children — ^are  not  admissible 
evidence  for  the  tenant  in  a  real  action,  wherein  the  demandant  (a 
co-heir  of  such  supposed  deceased)  claims  title  by  descent — the  te. 
nant  not  claiming  under  him  or  (lis  heirs.  Crouch  St  ux,  v.  Ek>eleth, 
15  Mass.  Rep.  dOo.  Whether  such  evidence  would  be  admissible 
in  a  suit  agamst  the  demandant  by  persons  claiming  as  heirs  at  law 
of  the  supposed  deceased — Quaere,  %hid.] 
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PAST  But  as  the  evidence  of  parents  would  not  be  received 

IV.         in  Uieir  life-time  to  prove  the  bastardy  of  children  horn 

— — —  during  marriage,  by  evidence  of  non-access,  so  neither 

are  their  declarations  to  that  elBTect  admissible  after  their 

death  (m). 

Penal  action. 

ParUcttiars  of       In  an  action  of  debt  to  recover  a  penalty  under  a  sta- 
^^^  tute,  issue  being  joined,  on  the  usual  plea  of  nil  debet,  it  is 

necessary  to  prove, 

1st.  The  affirmative  of  all  the  essential  averments. 
2dly.  In  qui  tarn  actions,  that  the  offence  was  committed 
within  the  county,  &c. 
3dly.  That  the  action  was  coounenced  within  time,  &c. 
*  1123      *  It  has  been  seen,  that  where  a  person  is  charged  with 
Proof  of  aver-  a  criminal  omission,  the  proof  of  the  negative  lies  upon  the 
'^'^^^  party  who  makes  the  charge  (n) ;  where,  however,  the  ac- 

tion is  founded  on  the  doins  an  act  without  a  legal  quali- 
fication, the  existence  of  Moiich,  if  it  exist  at  all,  is  pecu- 
liarly within  the  knowledge  of  the  defendant,  it  seems  to 
be  incumbent  on  him,  notwithstanding  the  rule,  to  prove 
his  qualification  (o). 
Variance.  Where  a  contract  is  averred,  a  material  variance  will  be 

as  fetal  as  in  an  action  of  assumpsit.  Where  the  plaintiff 
declared  for  a  penalty  for  firaud  in  the  measuring  of  coals 
purchased  firom  the  defendant  by  A.  and  B.,and  it  appear- 
ed in  evidence  that  the  purchase  was  made  by  A.  B.  and 
C.J  the  variance  was  held  to  be  fatal  (o),  although  a  Bepa- 
rate  delivery  was  made  to  A.  and  B.  of  their  shares.  The 
same  was  held  where  the  plaintifi"  declared  for  a  penalty 
for  an  illegal  insurance  of  a  particular  lottery  ticket  for 
the  sum  of  42Z.,  and  it  turned  out  that  this  sum  had  been 
given  for  that  and  other  tickets  (q). 

parliament,  reciting  that  the  plamtiff's  father  was  not  married,  and 
to  the  truth  of  which  he  was  proved  to  have  been  sworn,  was  gir- 
en  in  evidence,  yet,  upon  proof  of  a  constant  cohabitation,  and  his 
owninc  the  mother  upon  aU  other  occasions  to  be  his  wife,  the 
plaintiff  obtained  a  verdict. 

(m)  Cqwp.  591. 

(n)  Sapra^  Part  III.  378. .  * 

(o)  Suproj  tit.  €iame. 

(p)  Parish,  q.  t.  v.  Bunoood,  5  Esp.  C.  33.     Evtntt  v.  ISndaU,  5 
Esp.  C.  169.     Vide  supra,  354 ;  H.  v.  Qoddard,  Leach,  617 ;  ti|/hi,  '' 
note  (s), 

(q)  PhiUps,  q.  t.  v.  Mtndez  da  Costa,  1  Esp.  C.  59.    Secus,  if  the 
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.     '  ji  -  . 

And  the  same  proof  must  be  given  of  a  contract  wber^       pajit 

the  evidence  of  a  contract  is  essential,  as  in  i^  a9t^on  or         it,  •    • 

the  contract.    Thus,  in  an  action  against  a  master  of  ^        ■ 

vessel  for  hiring  a  deserter  from  another  ship,  if  the  prpr  Varianct. 

hiring  was  by  contract  in  v^riting,  it  must  be  produced  a|i4 

proved,  and  cannot  be  proved  by  the  parol  evidence  of  the 

deserter  (r). 

*In  debt  for  using  a  trade  vifithout  haying  served  an  ap-  *  1124 
prenticeship,  it  was  held  that  it  need  not  be  proved  that  AimwHt  of  pe* 
the  defendant  used  it  for  the  whole  of  the  time  laid  in  the,  n^<>^ 
declaration,  provided  that  it  was  alleged  that  he  forfeited, 
40f.  for  every  month  («),  and  proved  that  he  used  the  trade 
for  a  month  together.  , 

Where  several  lottery  tickets  are  insured  at  the  same 
time,  one  penalty  only  can  be  recovered  {t)-;  but  it  is  oth- 

declaration  does  not  aver  a  particular  premium,  but  a  particular 
premium  is  proved  to  have  been  given.    Ibid. 

(r)  Makin  v.  Greenkaf^  2  Esp.  C.  729. 

(s)  PoweU,  q.  t  v.  Farmer,  Peake*s  C.  57.  Under  the  statute  5 
Eliz.  c  4,  8.  31,  this  branch  of  the  statute  was  repealed  by  the  sta*  - 
tute  54  G.  3.  c.  96.  The  averment  of  the  trade  is  material.  Aver- 
ment of  the  trade  of  a  sawyer  is  not  proved  by  evidence  of  setting 
to  work  in  the  trade  of  a  mast  and  block-maker,  t^iwuer  r^Mann, 
5  Esp.  C.  110.  But  sembk,  a  mis-description  of  the  master's  trade 
would  not  be  material,  ib.  See  Beech  v.  Turner,  4  Bur.  2449. 

(t)  HoRand  v.  Duffin,  Peake's  C.  58.  So  under  the  sut.  29  C.  2. 
s.  7,  which  enacts  that  no  tradesman,  artificer,  workman,  labourer, 
or  other  person,  shall  do  or  exercise  any  worldly  labour,  business 
or  work  of  their  ordinary  calling  on  the  Lord's  I)ay,  except  works 
of  necessity  and  charity,  and  except  dressing  of  meat  in  families,  or 
dressing  and  selling  of  meat  at  inns,  cook's  shops,  or  victualling 
houses,  for  such  as  cannot  otherwise  be  provided,  &.c.  on  pain  of 
forfeiting  5^.  &c, ;  it  was  held,  that  a  baker  who  exercised  his  trade 
on  a  Sunday  could  not  be  convicted  in  more  than  one  penaltv  in 
respect  of  the  same  Sunday,  and  that  there  could  be  no  more  than 
one  offence  on  one  and  the  same  dav.  Crepps  v.  Burden,  Cowp. 
640.  So  if  an .  unqualified  person  kill  several  hares  on  the  same 
day,  he  cannot,  it  is  said,  be  convicted  in  so  many  different  penal- 
ties, as  the  offence  for  which  the  statute  gives  the  forfeiture  is  the 
keeping  of  dogs  and  engines,  and  not  the  killing  the  hare.  R.  v. 
MtMietoa,  10  Mod.  26.  Supra^GSiS,  and  per  Lord  Kenyon,  in  Pe*. 
ckeU  V.  Layton,  2  T.  R.  512.  Marrion  v.  Shaw,  Com.  Rep.  274. 
Yet  qu,  whether  every  distinct  instance  of  killing  a  hare  be  not  a 
different  using  of  a  gun,  &c.  to  destroy  game  ?  For  the  statute  is 
in  the  diqunctive,  keep  or  U9t.  See  Jc.  v.  Fikr,  1  Str.  496.  JR.  v. 
Exng,  1  Sees.  C.  88.  In  the  case  oi Broolu  v. MiUiken^^T.  R.509. 
it  was  held  that  several  penalties  might  be  incurred  on  the  same 
da^,  on  the  12  G.  2.  c.  36.  for  disiind  ads  <^$aU  of  books  repiBt* 
ed  in  another  country,  which  were  originally  printed  and  publish* 
ed  here.  If  a  man  first  shoot  a  hare,  and  afterwards,  though  on 
the  same  day,  shoot  a  pheasant,  it  seemsi  that  the  acts  of  usiiig  are 
as  diBtinet  as  the  acts  of  sale  were  in  Brooke  v.  MUHken. 

TOL.  m.  18 
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PART  eiwise  where  several  tickets  are  insured  at  different  times, 
nr.         although  on  the  same  day  («).    But  *  the  plaintiff  cannot 

— — ^  recover  more  penalties  than  are  included  in  the  affidavit 
•1125  to  hold  to  bail  (a?). 

PeMtty.  If  |}|e  Juyy  fin  J  a  general  verdict  for  one  penalty,  it  is 

for  the  plaintiff  to  apply  it ;  but,  after  applymg  it  to  one 
eount  which  turns  out  to  be  defective,  Ae  cannot  after- 
wards apply  it  to  another,  although  the  evidence  would ' 
have  warranted  a  verdict  on  the  latter  (y). 
^'^'"aL         2dly.  Within  the  county. — An  offence  against  a  penal 
«w»ty>  **•     statute  must  in  general  be  alleged  and  proved  to  have  been 
committed  within  the  proper  coimty  (z)  (i).    A  variance 
in  this  respect  is  matter  ot  defence  upon  tne  trial  (a). 
CoBtracu  Where  a  contract  was  made  for  the  purchase  of  coals, 

without  stating  the  specific  quantity,  it  was  held  that  the 
offence  of  selling  coals  of  a  different  description  from  those 
contracted  for,  was  committed  in  the  county  where  the 
^1126  coals  were  delivered,  the  *  contract  having  been  made  in  a 
different  county  (6).  But  the  not  justly  measuring  such  coals, 
being  a  local  omission  contrary  to  a  local  act,  is  comple- 
ted at  the  place  where  the  coals  are  kept  for  sale,  and 

(u)  See  Brooke  v.  MHUken^  3  T.  R.  509.  and  the  preceding  note. 

(x)  PkUlips  V.  Mendez  da  Costa,  1  Eep.  C.  31. 

fy)  HaOoway  v.  Bennett^  T.  R.448.  Hardy  v.  CaJthcart,  5  Taunt.  1 1 . 

(z)  By  the  stat.  31  Eliz.  c.  5,  s.  2,  which  enacts  that  the  offence 
against  any  penal  stat.  shall  not  be  laid  to  be  done  in  any  other 
county  than  where  it  was  in  truth  done.  This  statute  extends  to 
all  actions  by  common  informers  upon  a  penal  statute,  whether 
made  before  or  afler  that  statute  (B.  N.  P.  194.  Com.  Dig.  Mion, 
N.  10.  2  T.  R.  238.  2  B.  &  P.  381.  Barber  r.  TUsony  3  M.  &;  S. 
429.)  The  statute,  however,  contains  some  exceptions  as  to  infor- 
mations by  the  Attorney  General  in  the  exchequer,  champerty,  &c. 

By  the  stat.  21  Jac.  I.  c.  4,  all  informations  either  by  or  on  be- 
half of  the  King,  or  any  other,  for  any  ofience  against  any  penal 
statute,  shall  be  laid  in  the  county  where,  &c,  T&a  statute,  it  has 
been  held,  does  not  apply  to  ofiences  created  by  subsequent  statutes 
(3  M.  &  S.  438.  B.  N.  P.  195.  1  Salk.  372, 3).  And  neither  of 
these  statutes  extends  to  actions  brought  by  the  party  grieved. 
Ibid,  and  B.  N.  P.  195. 

The  venoe  of  an  information  for  being  a  tanner  and  shoemaker 
under  the  stat.  24  6.  2.  c.  19,  need  tiot  be  within  the  county.  M- 
tomey  (hneral  v.  Farrisj  3  Anst.  871. 

(a)  4  East,  385.    [See  Yelv.  12  a.  note  (2)]. 

fb)  Butterfield  v.  fTindU,  4  East,  385,  under  the  stat  3  Geo.  II. 
c.  26.  . 


(1)  [An  action  upon  the  statute  of  New  Jersey,  for  restraining 
certain  persons  from  navigating  the  waters  between  that  State  and 
New  York,  was  held  to  be  transitory.  GiMon^  v.  Ogden^  1  Hal- 
BVed^B  Rep.  285.    See  Cri76er^  y.  Marmf,  Kirby,  401.] 
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where  the  bushel  is  required  to  be  kept  for  the  purpose  of  part 

measuring  (c).  it* 
The  oTODce  of  driving  a  distress  out  of  the  hundred  is 


not  complete  till  the  cattle  have  entered  the  second  hun-  withiDtiw 
dred ;  and  if  the  latter  hundred  be  situated  in  a  different  ^^"°^^ 
county,  the  defendant  will  be  liable  to  be  nonsuited  if  the 
venue  be  not  laid  there  (d). 

Where  a  draft  was  given  for  usurious  interest  in  the 
county  j1.^  and  the  money  was  actually  received  on  the 
draft  m  the  county  B.,  it  was  held  that  the  offence  was 
committed  in  the  latter  county  {e\. 

An  action  for  non-residence,  although  the  ofience  con- 
sist in  an  omission,  must  be  brought  in  the  county  where 
the  living  is  situate  (Y). 

In  an  action  of  debt  for  using  a  trade  without  having 
*  served  an  apprenticeship,  it  must  be  proved  that  the  do-  *  1127 
fendant  exercised  the  trade  for  one  entire  month  (g)  within 
the  same  county  (A). 

Although  the  venue  be  changed  into  another  county  for 
Che  purpose  of  trial,  the  cause  of  action  must  still  be  prov- 
ed to  have  accrued  in  the  county  where  the  venue  is  laid  (t). 

Where  part  of  the  penalty  sued  for  is  given  bv  the  sta-  Parish, 
bite  to  the  poor  of  the  particular  pcuish  where  the  offence 
was  committed,  evidence  is  also  requisite  to  prove  that  the 

(e)  BvHerfield  v.  Windle^  4  East,  385,  under  the  stst  3  Geo.  II. 
C.S6. 

(d)  Popt  T.  Daviesy  3  Camp.  266 ;  and  see  Piatt  v.  ZfOdb,  Plow. 
35.    Say.  5a 

(e)  Sewn  V.  FVeenuM^  2  B.  &  P.  381.  And  see  Wade^  q.  t.  v. 
Wtiionj  1  ^ast,  195 ;  where  it  was  held,  that  if  a  premium  betaken 
at  the  time  of  an  usurious  loan,  receiving  interest  at  the  rate  of  52. 
per  cent;,  the  oflfonce  is  complete  as  soon  as  any  interest  is  receiv- 
ed. If  an  usurious  contract  be  entered  into  by  a  deed  executed  in 
London,  appointing  the  lender  to  be  the  receiver  of  the  borrower's 
rents  in  Middlesex,  with  a  pretended  salary,  and  the  lender  receive 
the  rents  in  Middlesex,  but  settle  for  the  balance  with  the  borrow- 
er in  London,  the  venue,  in  an  action  on  the  statute,  is  well  laid  in 
London  (&ott,  q.  t.  v.  Brtst^  2  T.  R.  238) ;  and  per  Ashhurst,  it 
might  be  laid  either  in  London  or  Middlesex  (ibid.  240).  As  to  the 
venne  in  cases  of  cofurptrocy,  game,  libelj  &c.  see  those  titles  re- 
spectively ;  as  to  the  venue  in  case  of  indictments,  see  Starkie's 
Crim.  Pleadings,  Ch.  I. 

(/7  In  the  K.  B.  MS. 

(g)  R.  V.  Bametty  3  Camp.  344. 

{h)  Cunningkam  v.  fFaitonj  3  Can^.  249. 

(i)  RMnean  v.  GarthttaUe,  9  East.  296.  See  the  stat^  38  Geo.  IIL 
c.  52,  ».l. 
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PA&T       othnce  wag  committed  in  that  parish  according  to  the  al- 
IT.         leMtion  in  the  information  or  declaration  (k). 
_  it  is  sufficient  if  the  parish  be  describea  by  its  popular 

Pnfsh.  and  well-known  name,  although  that  be  not  the  name  of 

*  1128  it*  consecration  (/) ;  but  where,  in  an  *  action  to  recover 
penalties  for  non-residence,  the  parish  was  described  to  be 
St.  EtheHurgf  and  it  appeared,  on  the  defendant's  evidence, 
that  the  name  was  St.  Ethdburga^  the  variance  was  held 
CO  be  fatal  (m). 
Connieiiea*  '  zAlj.  The  commencement  within  time^  fyc.  (n) — ^The  suing 
"^"^  out  a  latitat  is  a  commencement  of  the  action  (o). 

(k)  See  it  y.  Looikii/),  4  Burr.  2018.  Enant  v.  Stwms,  4  T.  R. 
234.  R.  V.  Priut^  6  T.  R.  538 ;  the  statute  gave  a  part  of  the 
penalty  to  the  overseers  of  the  poor  where  the  offence  was  com- 
mitted, and  in  the  conviction  it  was  adjudged  to  be  paid  to  the 
overseers  of  the  townMp  of  UUesthorpe,  the  fact  having  been  alleg- 
ed at  UUesthorpe ;  and  the  Court  were  of  opinion  that  the  convic- 
tion was  irregtaar.  In  H.  v.  WyaU  (2  Ld«  Raym.  1478),  in  a  similar 
ease,  where  the  offence  was  laid  to  have  been  committed  apuA 
ViUam  de  Mottram  Andrewsj  the  Court,  after  conviction,  said  that 
they  Would  intend  that  the  parish  was  coextensive  with  the  vill, 
and  that  if  the  viU  was  extra-parochial,  the  informer  would  have 
the  whole; 

(I)  WtUiams  v.  Burgesa,  3  Taunt  127.  And  see  JSrUand  v. 
Potnwett,  1  Taunt.  570.  Burhige  v.  Jakea,  1  B.  &  P.  225.  In  an 
action  of  debt  on  the  stat.  3  Hen.  VIII.  c.  11,  agaij&st  Dr.  Leigh  for 
practising  physio  in  the  parish  of  St.  George's  in  the  East,  within 
seven  miles  of  the  city  of  London,  it  appeared,  from  the  consecra- 
tion-deed that  the  name  of  the  parish  was  St.  Greorge's  in  the  Coun- 
ty of  Middlesex ;  but  Lee,  C.  J.  held  it  to  be  weU  enough,  for  it 
Was  more  generally  known  by  the  former  than  by  the  latter  de- 
scription. And  see  ffUsonq.U  v.  Van  Mildert^  2  B.  &P.  394; 
where  it  was  held  that  three  united  parishes  might  be  described  in 
pleading  aa  one  rectory. 

(m)  WU$on  V.  GObertj  2  B.  &P.  281. 

(n)  By  the  stat,  31  Eliz.  c.  5,  s.  5,  all  actions,  indictments,  &e. 
brought  for  any  forfeiture  upon  a  penal  statute,  wheret^  the  for- 
feiture is  limited  to  the  King  only,  shall  be  broujf^ht  within  two 
years,  &c. ;  where  the  benefit  is  hmited  to  the  Kms  and  the  in* 
former  (except  where  the  action,  &c.  is  brought  on  die  Sutute  of 
Tillage^  within  one  year ;  or  on  default  then  by  the  King,  within 
two  years,  &c.  Upon  the  construction  of  this  statute,  and  that  of 
7  Hen.  VIII.  c.  3,  where  the  penalty  is  given  to  a  common  informer 
alone,  the  action  must  be  brou^t  within  one  year  (Lockup  v.  Sir 
T.  Frederick^  Mich.  6  Geo.  HI.  B.  N.  P.  195,  where  the  action  was| 
brought  on  the  Stat.  9  Ann.  c,  14) ;  and  it  extends  to  all  actions 
upon  penal  statutes,  whereby  the  forfeiture  is  limited  to  the  King, 
or  to  the  King  and  a  common  infbrmer,  whether  made  before  or 
since  the  stat.  31  Eliz. ;  but  it  does  not  extend  to  actions  brought' 
by  die  party  grieved.    1  Ld.  Ray.  78. 

(o)  Hardyman  v.  ffhUaker,  2  East,  578.  n.   CvUifmrd  v.  Bktnd/ord^ 
Carth,  232,  by  two  Judges,  Holt,  C.  J.  diMfnt    For  other  obserra- 
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The  production  of  the  writ  s^o^f^  tb^t  n  qui  tarn  actiopi       PAnr 
-^iras  commenced  in  time,  although  there  be  no  evidence  to         ly. 
connect  the  writ  with  the  action  {p)^  provided  the  deciara-  «ii««.i«...M. 
tion  appear  to  have  .been  filed  in  time  {q) ;  but  the  record  Commence- 
of  an  issue  in  the  Common  IHeas  does  not  proye  the  time  9^^^* 
of  filing  the  declaration  (r). 

*The  writ  may  be  produced  in  order  to  show  that  the  *  1139 
action  has  been  commjenced  within  time,  afler  the  objec- 
tion has  been  taken  (i). 

In  an  action  for  penalties  for  using  a  trade  without  hav- 
ing served  aa  apprenticeship,  no  penalty  can  be  recovered 
wmch  was  completely  incurred  a  year  before  the  action 
brought ;  for  each  month's  employment  is  a  distinct  of- 
fence (tt), 

The  defendant  may,  under  the  general  issue  of  ntZ  debet^  i>efence. 
avul  himself  of  an  V  proviso,  either  in  the  principal  statute, 
or  any  other  which  exempts  him  from  the  penalty,  by  evi- 
dence that  he  is,  in  point  of  fact,  within  the  exemption  {x). 
But  the  defendant  .cannot,  under  this  issue,  prove  that  the 
penalties  have  already  been  recovered  by  a  stranger ;  for 
the  fact  ought  to  have  been  pleaded,  in  order  to  give  the 
plaintiff  an  opportunity  of  replying  that  the  recovery  was 
fraudulent  (y). 

An  ofience  against  a  penal  statute  cannot  be  punished 

tions  and  deeinons  connected  with  this  subject,  vide  supra,  tit.  JuS' 
ticet,  7X— Hundred,  679 ;  if  infra,  tit.  Time. 

(p)  HvOicldiii&n  V.  Piper,  4  Taunt.  555. 

(q)  6  Taunt  141.    1  Marsh.  497. 

(r)  In  ThMewood  v.  Craerofl,  6  Taunt.  141.  1  Marsh.  497,  the 
writ  was  returnable  Easter  fol3,  but  had  not  been  returned  ;  the 
issue  was  of  HUary  1815,  and  the  plaintiff  produced  rules  for  time 
to  declare  from  Mich.  18i3  to  Trin.  1814 ;  and  it  was  held  that  this  ' 

was  not  sufficient  evidence  to  show  that  the  declaration  had  been 
filed  in  time.     Vide  supra,  796. 

{t)  Maugham,  v.  Waikcr,  Peake's  C.  163 ;  where  the  plaintifl^  after 
he  had  closed  his  case  in  a  penal  action,  and  aftor  an  objection  had 
been  taken  to  the  insufficiency  of  the  evidence,  offered  uurther  evi- 
dence in  order  to  remove  the  objection,  Lord  Ellenborough  ea|d 
that  he  would  receive  it,  if  the  omission  arose  from  inadvertence 
on  the  part  of  the  plaintifTa  counsel,  but  not  otherwise.-  JBldrkd 
T.  HaUiweU,  1  Starkie's  C.  117. 

(tt)  Evans  v.  Hunter,  2  Camp.  393. 

(xk».  N.  P.  935.  3  RoU.  Ab.  68a  R.  v.  HaU,  1  T.  R.  330.  It 
was  vqrmerly  held  otherwise  where  th^  exemption  was  contained 
in  another  act,  or  where  it  contained  matter  of  law.  Qilb.  L.  £v. 
IL     [See  UniUd  StaUs  v.  Oiyward,  3  Gallison,  485.] 

fy)  Bredan  v.  Harman,  I  Str.  701 ;  supra.  Vol.  I.  p.  907 ;  and  see 
the  Statute  4  H.  7  c.  30. 
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PART       after   the  repeal  of  the  particular  clause  creating  the 

IT.         offence,  although  the  offence  was  conunitted  previous  to 

— i— ^^—  the  repeal  of  the  act,  unless  the  repealing  statute  contain 

some  special  exemption  (z). 

*  1130      ^An  informer  who  is  entitled  to  any  part  of  the  penalty 

Conpetencj*    is,  it  has  been  seen,  incompetent  to  give  evidence  (a) ;  but 

in  some  instances  such  informers  are  made  competent  by 

the  express  provisions  of  particular  statutes  (ft) ;  and  in 

some  other  instances  also,  mformers  have  been  held  to  be 

competent,  by  necessary  inference  from  particular  statutes, 

on  Uie  consideration  that  such  statutes  would  otherwise  be 

in  a  great  measure  nugatory  (c). 

Penalty. 

The  question  whether  a  particular  sum  specified  in  a 
covenant  or  other  agreement  was  intended  as  a  penalty,  or 
as  liquidated  damages,  depends  upon  the  form  of  the  in* 
strument,  and  the  intention  of  the  parties,  as  collected  fit»m 
the  whole  of  the  instrument.    This  is  purely  a  question  of 
law ;  but  it  is  necessary  to  advert  to  it  in  order  to  ascer- 
tain whether  the  party  must  be  prepared  with  evidence  to 
prove  the  actual  damage  sustained  from  the  breach  of  con* 
^1131  tract,  or  ^according  to  the  contract,  he  is  entitled  to  a 
I'orm  of  the     specific  sum  on  proof  of  any  breach  of  the  agreement.    If 
ioitrument.      ^^  g^^jj^  j^^  mentioned  simply  under  the  dencMnination  of  a 

penalty,  on  an  agreement  not  to  do  a  specified  thing,  or  to 
secure  some  advantage  to  an  obligee,  such  as  the  use  of  a 

(z)  JIfttter's  Cote,  1  Bli.  Rep.  451.  [See  HoOingwmih  if  at.  v. 
Virgtniay  3  Dallas,  378.     U.  StaUa  v.  Passmore,  4  Dallas,  372.] 

(a)  Suproj  776, 

(h)  See  the  stat.  32  Geo.  III.  c.  56,  s.  7,  which  prohibits  coun- 
terfeit certificates  of  the  characters  of  servants.  And  see  the  Hack* 
ney-coach  Act,  33  Geo.  III.  c.  75,  s.  17.  See  the  statute  1  Geo. 
IV.  c.  56,  as  to  malicious  trespasses.  And  see  also  as  to  Parish- 
ioners, supra^  777. 

(c)  As  in  the  case  of  the  Bribery  Act,  2  Geo.  II.  c  24 ;  tf  swnUf 
761.  See  Reward  v.  ShipUy,  4  East,  182.  Bush  v.  RalHng,  Say.  289. 
Mead  ▼.  RohinMon^  Willes,  425.  So  in  a  prosecution  under  the  stat. 
21  Geo.  III.  c.  37,  against  exporting  machineiy  (R.  v.  Teasdale^ 
3  Esp.  0. 68|.  So  under  the  stat.  23  Geo.  II.  c.  iS,  s.  l,*for  seducing 
artificers  to  leave  the  kingdom,  although  the  informer  is  entitk^  to 
half  the  penalty  (JR.  v.  Johnson,  Willes,  425,  n.  (c).  So  on  a  prose- 
cution for  penalties  under  the  stat  9  Ann.  c.  •  14,  s.  5,  the  loser  of 
money  at  play  is  competent  tb  prove  the  fact,  it  ▼.  Luekupp 
WUlea,  425,  (c). 
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perticolaT  room  (d),  the  finm  of  the  instrament  imports  it  pabt 

to  be  a  mere  penalty  («)•    .  iv. 
But  although  the  terms  of  the  instrument  |iriina/aae  im- 


port liquidated  damages,  they  will  not  be  considered  as  inttntioiu 
such  if  a  contrary  intention  be  manifested  by  the  terms  of 
the  instrument.  Thus,  although  the  agreement  concluded 
in  this  form,  *'  Lastly,  it  is  hereby  agr^,  that  either  party 
fiiiling  to  perform  their  undertakmg  shall  pay  to  the  other 
200{« ;"  although  this  appeared  to  be  contract,  and  not 
penalty,  the  Court  *held  that  they  were  to  look  to  the  *  1132 
whole  of  the  instrument  (/). 

Thus,  if  a  smaller  penalty  be  by  the  same  instrument  intentton  of 
made  payable  upon  the  breach  of  part  of  the  agreement,  ^^^fi^'!,'!.*  *' 

^i_-         i_  ^    xi.  A*        xt   ^    xiT  .•       •    .       •»    3  ^*      collected  from 

this  rebuts  the  presumption  that  the  parties  intended  the  the  instrument,, 
larger  sum  to  be  paid  for  the  same  breach  (g). 

§o  it  is  if  the  deed  or  agreement  contain  a  number  of 
different  covenants  or  stipulations,  and  a  large  sum  be,  at 

(d)  SmUk  y.  DtdkeiMon,  3  B.  &  P.  690.  Shmm  ▼.  WlaUer,  I 
Brown's  C.  C.  418.    Lord  Hardwicka,  in  Botf  ▼.  the  Duke  ofBeaU' 

fori  (9  Atk.  1901  held  that  a  person  who  entered  into  a  hood  con- 
ditioned to  pay  lOCK.  if  he  poached,  must  have  paid  the  100{.  for  any 
breaciL  Bat  see  Lord  Eldon's  observations  (2  B.  &  P.  353^  where 
he  says  with  respect  to  the  case  of  Hardy  v.  JMMtn,  (1  Brown's 
C.  C.  418,  in  note),  '^  I  do  not  understand  why  one  brandy  mer- 
chant, who  ^urcliases  the  lease  and  goodwill  of  a  shop  from  ano- 
ther, may  not  make  it  matter  of  agreement,  that  if  the  vendor  trade 
in  brandy  within  a  certain  distance  he  shall  pay  6001.,  and  why  the 
party  -violating  such  an  affreement  should  not  be  bound  to  pay  the 
sum  agreed ;  although,  if  such  an  agreement  be  entered  into  in  the 
yorti  if  a  hand  with  a  ptnatty,  it  may  periiaps  make  a  difference.'* 
The  Stat.  8  .&  9  Will.  III.  c.  11,  s.  8,  seems  to  be  imperative  as 
to  the  assignment  of  breaches  in  all  cases,  except  money-bonds, 
bail-bonds,  replevin  bonds,  &c.  See  Tidd's  Prac.  604,  7th  edit,  and 
nmntf  309. 

But  where  one  gave  a  counter  security  to  pay  an  annuity,  and  a 
warrant  of  attorney  as  a  collateral  security,  and  it  was  agreed  that 
indefiiult  of  any  one  payment  of  the  annuity,  judgment  should  be 
entered  up  ibr  me  specific  price  of  annuity,  it  was  held  that  exe- 
cution might  issue  for  the  whole  sum,  without  assigning  breaches 
under  the  statute.    HoveU  v.  iStrollon,  2  Smith,  66. 

(e)  Per  Lord  Eldon,  2  B.  &  P.  352. 

IP  Per  Lord  Eldon,  in  ,MUy  v.  ffeldoti,  2  B.  &  P.  346.  The 
plamtiff  in  that  case  agreed  to  pay  to  the  defendant  so  much  per 
week  for  performance  at  his  theatres,  and  to  pay  travelling  expenses, 
Itc ;  the  defendant  agreed  to  perform  the  parts  required  by  the 
plaintiff;  to  attend  bevond  the  usual  hours  on  emergencies,  and  at 
rehearsals,  or  to  be  subject  to  such  fines  as  are  established  at  the 
theatres ;  and  notwithstanding  the  general  conclusion,  it  was  held, 
(in  an  action  of  Msiimpnii  stating  several  breaches  in  refusing  to 
perform  and  attend,  &c.)  that  the  sum  mentioned  was  a  peniuty, 
and  not  liquidated  damages. 

ig)  AriUu  V.  Wtldon,  2  B.  &  P.  346,  aupra^  note  (f).  Fletcher  t. 
l>ydle,2TrR.  32. 
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nxr       the  end,  covenanted  or  agreed  to  be  paid  for  breach  of 

iV.         performance ;  for  then  the  obJ€fct  appears  to  be  to  secure 

■  ■  the  performance  of  the  agreement  in  general,  and  it  is  not 

to  be  presumed  that  the  parties  intended  that  the  whole 

should  be  paid  for  the  breach  of  any  one  article  (h)  (I). 

To  contract  Where  the  party  binds  himself  to  pay  a  specific  sum  as 

for  stipulated  '^      ^  r  j        t^ 


damageSi 


(h)  3  B.  &;  P.  353. 


(1)  [A.  a||^ed  in  writing  to  convey  to  B.  700  acres  of  land,  to  be 
appraised,  in  part  payment  for  a  farm,  valued  at  $3,750,  wbich  B; 
a|[reed  to  sell  to  A. — and  it  was  covenanted  that  if  either  par^ 
failed  to  fulfil  the  agreement,  the  party  so  failing  **  shonld  forfeit 
and  pay  to  the  parw  who  should  fulfil  the  agreement,  the  sura  of 
$2000  as  damages  :^  It  was  held  that  the  $2(X)0  were  to  be  consi- 
dered as  a  penuty,  and  not  as  liquidated  damages.  Dennis  v.  Cum* 
intfM,  3  Jotins.  Cas.  297.  So  in  an  action  of  covenant  broken, 
wherein  the  declaration  alleged  that  the  parties  were  joint  inventors 
of  certiun  machines,  and  that  they  have  mutually  covenanted  that 
one  should  have  the  ose  of  them  in  two  of  the  U .  States,  and  the 
other  in  the  rest,  and  that  neither  should  use  them  within  the  dis- 
trict of  the  other,  under  the  forfeiture  of  $1000  for  each  machine  so 
used.  SUama  v.  Barretty  1  Pick.  451.  So  where  A.  covenanted 
with  B.  that  he  would  not,  for  seven  years,  be  interested  in  any 
voyage  to  the  northwest  coast  of  America,  or  in  any  adventure  to 
that  coast,  or  in  any  species  of  traffic  with  the  nations  of  that  coun- 
try ;  and  bound  himself,  his  heirs,  &c.  in  the  sum  of  $8000  for  his 
faithful  adherence  to  the  contract.  PeMm  $f  at.  v.  X^man,  11 
Mass.  Rep.  76.  A  promissory  note  for  fifty  dollars  on  demand, 
with  condition  to  be  void  if  the  maker  should  permit  the  payee  to 
use  a  certain  building  as  long  as  it  should  stand,  was  held  to  be  a 
contract  with  a  penalty,  and  Siat  the  payee  could  recover  only  fiis 
actual  damages  for  breach  of  the  condition.  MerriU  v.  MernUy  1$ 
Mass.  Rep.  488. 

Where  A.,  in  consideration  of  $500,  covenanted  to  convey  to  B« 
fifty  acres  of  land,  by  good  warranty  deed,  on  or  before,  &C.,  or  in 
lieu  thereof  to  pay  him  $800;  it  was  held  that  B.  was  entitled  to 
recover,  on  a  breach  of  the  covenant,  $800  and  interest,  the  same 
being  in  the  nature  of  liquidated  damages,  and  not  a  penalty* 
Sloaion  v.  Beadlty  7  Johns.  72.  (See  the  reporter's  note  to  this 
case,  2d  edition).  Where  a  creditor  covenants  that  he  will  not  sue 
his  debtor  within  a  limited  time,  and  that  if  he  shall  sue,  the  debtor 
shall  be  discharged  of  his  debt — and  the  creditor  notwithstanding 
commences  an  action  for  the  debt  within  the  time  limited,  and  the 
debtor  pleads  the  covenant  in  bar,  and  obtains  judgment,  he  cannot 
afterwards  maintain  an  action  on  the  covenant  against  the  credi- 
tor ;  for  the  forfeiture  of  the  debt  is  not  in  the  nature  of  a  penalty, 
but  it  is  a  liquidation  of  the  damages  to  be  paid  in  case  of  a  breach 
of  the  covenant  by  the  creditor,  nhiie  v.  Dinghy^  4  Mass.  Rep. 
433.  Where  one,  in  consideration  cf  a  dollar,  agreed  by  his  deed 
not  to  run  a  stage-coach  on  a  certain  road  in  opposition  to  the  plain-  ' 
tifi^s  stage-coach,  under  a  penalty  of  $290 ;  it  was  held  that  the  . 
said  sum  was  liquidated  damages;  and  the  plaintifi*  recovered  that 
amount  for  the  defendant's  violation  of  the  agreement.  Pierce  v. 
FuXkTj  8  Mass.  Rep.  22a) 
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stipulated  damages,  or  as  a  sum  forfeited  or  due  for  noo-       pabt 
performance  of  an  agreement^  such  as  not  to  continue  in  or         iv. 
to  engage  in  a  particular  trade  or  business  (t),  or  to  pay  a  -———«.«— 
higher  rent,    in  case  of  *  non-residence,  on  an  estate  *  1133 
leased  to  him  (j),  or  to  pay  a  certain  sum  for  every  acre  f^J^Jj^* 
which  he,  being  tenant,  breaks  up  and  converts  into  til-   *"'*<*'' 
lage  (£),  or  to  pay  1,0002.  to  the  plaintiff  if  the  defendant 
marry  any  other  woman  (J)  ;  and  in  general,  as  it  seems, 
where  a  party  enters  into  a  contract,  bottomed  on  a  ffood 
consideration,  to  pay  a  stipulated  sum  in  case  he  violates 
the  contract,  that  sum  is  to  be  considered  as  stipulated  da- 
mages (m). 

It  has  been  said,  that  if  the  sum  would  be  very  enor- 
mous and  excessive,  considered  as  liquidated  damages,  it 
shall  be  taken  to  be  a  penalty,  though  asreed  to  be  paid 
in  the  foim  of  contract  (n).  But  LordEldon,  in  the  case 
aiJhdey  v^  WMan  (o),  disapproved  of  this  doctrine.  He 
observed,  that  '^  nothing  can  be  more  obvious  than  that  a 
person  may  set  an  extraordinary  value  on  a  particular  piece 
of  land  or  wood,  on  account  of  the  amusement  which  it 
may  afford  him.  In  this  country  a  man  has  a  right  to  se- 
cure to  himself  a  property  in  his  amusements,  and  if  he 
choose,  to  stipulate  for  52.  or  dOZ.  additional  rent  *for  eve-  *  H^ 
ry  acre  of  iiirze  broken,  or  for  any  given  sum  of  money  up- 

(i)  Barton  r.  Glmw,  1  Holt's  C.  43,  Cor.  Oibbs,  C.  J.  So  in  the 
case  of  a  bond  conditioned  to  pay  1,0001.  in  case  the  defendant 
renewed  the  business  of  a  carrier  (^bcJcer  v.  Webby  Manning's  Index, 
280).  In  the  case  of  Hardy  v.  MarHn  (1  Brown's  C.  C.  419,  in  note,) 
the  court  of  Chancery  restrained  the  plaintiff  in  such  a  case  from 
taking  out  execution  upon  a  penalty  in  the  bond ;  but  it  does  not 
appear  that  in  that  case  the  sum  was  mentioned  in  the  condUion  of 
the  bond.  Vide  ntprOf  1131,  note  (d) ;  and  see  the  observations  of 
Lord  Eldon  on  this  case,  2  B.  &  P.  352. 

(J)  Pansonby  v.  ^dams^  6  Brown's  P.  C.  417. 

(k)  Bolfe  V.  Peterwn,  6  Brown's  P.  C.  470. 

(l)  Low  V.  Pern,  4  Burr.  2329.    [Wibnot,  364,  S.  C] 

(m)  See  the  above  cases,  and  Lord  Eldon's  observations,  2  B.  & 
P.  351.  The  rule  laid  down  by  Lord  Somers  in  equity  (Prec.  in 
Chan.  487)  was,  that  where  a  party  might  be  put  in  as  food  plight 
as  where  the  condition  itself  was  literally  performed,  the  Court 
would  relieve,  although  the  letter  had  not  been  performed,  as  by 
payment  of  money,  &c. ;  but  that  where  the  condition  was  coUa- 
tenl,  and  no  recompense  or  value  could  be  put  on  the  breach  of  it, 
th^e  no  relief  coula  be  had  for  breach  of  it.  Lord  Eldon  (in  the 
case  of  jiifley  v.  Wddmi,  2  B.  &  P.  3S2)  regretted  that  this  rule  had 
not  been  adhered  to. 

(n)  Said  to  have  been  stated  in  IMft  v.  Peterson,  6  Brown's  P. 

a47a 

(o)  2  B.  &  P.  246.  aupra^  note  (f). 
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PART       Oil  evety  load  of  wood  cut  and  stubbed  up,  I  see  nothing 
Tv»        irrational  in  stich  a  contract ;  and  it  appears  to  me  to  be 
i'  exceedingly  difficult  to  apply  the  word  excessive  to  the 

terms  in  which  parties  choose  to  contract  with  one  anoth- 
er, liiere  is,  indeed,  a  class  of  cases  in  which  courts  of 
equity  have  rescinded  contracts  on  the  ground  of  their  be- 
ing unequal.  It  has  been  held,  however,  that  mere  ine- 
quality is  not  a  ground  of  relief;  the  inequality  must  be 
BO  ffross  that  a  man  would  start  at  the  bare  mention  of  it.** 
As  the  plaintiff  is  not  entitled  to  recover  the  whole  pe- 
nalty unless  he  prove  damages  to  that  extent,  he  may,  on 
the  other  hand,  recover  damages  in  covenant  or  assumpsit, 
if  he  prove  that  he  has  sustuned  them,  although  they  ex- 
ceed the  amount  of  the  penalty  {p). 

Pebjuhy. 

Puticttian  of      On  the  trial  of  an*  indictment  for  perjury,  the  proofe  re* 
v^^^  late  to,  1st,  the  authority  to  administer  the  oath  (a) ;  2dly, 

the  occasion  of  administering  the  oath  (r)  ;  3diy,  the  ta- 
king of  the  oath  {s^  ;  4thly,  the  substance  of  the  oath  {() ; 
dthly,  the  materiality  of  the  matter  sworn  (u) ;  6thly,  the 
fidsity  of  the  matter  so  sworn  {x) ;  7thly,  the  corrupt  in- 
tention of  the  defendant  (y). 
Authoritjto  iflt  Where  the  affidavit  or  answer  has  been  sworn  be- 
fttoUiiiMr  the  f^^  ^  master  in  Chancery,  surrogate,  or  commissioner, 
who  has  a  general  authority  to  take  such  affidavits,  it  is 
*  1135  hot  necessary  to  prove  his  appointment;  it*  is  sufficient, 
according  to  the  general  presumption  of  law  {z),  to  prove 
his  having  acted  in  that  character  (a).  But  where  he  de» 
rives  his  authority  from  a  special  commission  issued  to  him 
for  that  particular  purpose,  it  is  necessary  to  prove  the  au- 
thority by  the  production  and  proof  or  the  commission 
which  created  the  special  authority.  And  in  the  former 
case  the  legal  presumption  derived  from  a  person's  acting 

•  (p)  Harrison  v.  fTrtghty  13  East,  34a  Winter  v.  Trimmer^  1  Bl. 
Rep.  895.  Bird  ▼.  Randali^  Ibid.  373.  CoUerel  v.  JBbo^  Doug.  97. 
ContriE^  WUheam  v.  AshUm^  1  Camp.  78.  [See  Qraham  v.  BitSkam^ 
2  Yeates,  32.    S.  C.  4  Dallas,  149.    Perot  v.  WaUis,  2  Dallas,  252.] 

(q)  1134.  (r)  1136. 

(s)  1138.  (t)  1141. 

(n)  114a  (x)  1144. 

M  1145. 

(z)  Supra,  tit.  Characler,  p.  372. 

(a)  K  V.  Fmlst,  3  Camp.  432.  R.  v.  James,  I  Show.  397. 
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in  a  particulv  capacity,  that  he  bad  competent  authority 
90  to  act,  may  be  rebutted  by  positive  proof  that  the  ap- 
pointment was  illegal  (b)  (1).  ...i.....^-^ 

«Where  the  authoritj^  delegated  is  of  a  special  nature,  li-  !•  Autbority 
mited  to  particular  circumstances,  it  is  essential  to  prove  tht  mS!!"^ 
their  existence  in  order  to  show  the  authority  to  adminis* 
ter  the  oath.  Thus,  on  an  indicUnient  against  a  bankrupt 
br  perjury  alleged  to  have  been  committed  on  his  last  ex* 
funini^tion  before  the  commissives,  strict  proof  of  the 
bankruptcy  is  necessary  (c). 

This  proof  is  essential  to  show  the  authority  of  the  com- 
missioners ;  for  if  the  defendant  was  not  a  bankrupt  there 
was  no  authority  to  administer  an  oath. 

On  the  same  principle,  where  the  perjury  was  asngned 
upon  evidence  given  at  the  trial  of  a  cause  at  Am  ?riu8j 
where  the  suit  had  previously  abated  by  the  death  of  a  co- 
plaintiff,  for  want  of  a  suggestion  *of  the  death  according  *  H3Q 
io  the  statute  (e),  it  was  held  that  there  was  no  jurisdictioOi 
and  consequently  no  perjury  (/).  The  case  seems,  to  ad- 
mit of  a  very  different  consideration  where  the  perjury  is 
assigned  upon  the  deposition  of  a  witness  who  comes  to 
prove  the  bankruptcy ;  for  there  the  commissioners  have 

(b)  R.  V.  VtTtUt,  3  Camp.  433.— Where  evidence  was  given  that 
the  surrogate  by  whom  the  oath  had  been  administered  had  been 
appointed  contrary  to  the  canon,  which  requires  that  no  judicial 
act  shall  be  speeded  by  any  ecclesiastical  judge,  unless  in  the  pre- 
sence  of  the  registrar  or  his  deputy.   • 

(t)  R  V.  Punshon^  3  Camp.  96. 

(d)  Ibid. 

(t)  8  &  9.  Will.  III.  c.  li,  s.  6. 

CO  R-y.  Coktn,  1  Starkie's  C.  511. 


(1)  [On  an  oath  administered  out  of  the  State  of  New  York,  by 
a  judffe  of  that  State,  it  was  held  that  no  indictment  for  perjury 
would  lie.  Jackson  v.  Humphrey,  1  Johns.  498.  Nor  can  a  person 
be  tried  for  perjurv  on  an  oath  taken  before  a  magistrate,  who  has 
taken  the  oaths  of  qualification  before  an  unauthorized  person  or 
board.  The  Slate  v.  Haywardj  1  Nott  k,  M'Cord,  547.  It  is  not, 
however,  necessary,  in  an  indictment  for  perjury,  under  the  statute 
of  North  Carolina,  to  state  that  the  person  holding  the  court,  where 
die  false  oath  was  taken,  is  a  judge  of  the  Superior  Courts.  The 
8taU  T.  Bryson,  1  Car.  Law  Repos.  503. 

In  Massachusetts,  magistrates  who  administer  the  poor  debtors' 
oath  are  authorized  to  oo  it  without  die  limits  of  the  prison  liber- 
ties y  and  perjury  may  be  assigned  in  an  oath  thus  administered. 
ComiMnwealm  v.  Alden,  14  Mass.  Rep.  388. 

Perjmy  may  be  assigned  in  an  oath  erroneously  taken ;  especi- 
fiklj  vnitle  the  proceedBnes  in  which  it  was  taken  remain  imrevers- 
ed.     Van  StenSbergh  v.  Kcfttz,  10  Johns.  167.] 
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PAxr      juriMliction  to  inquire  into  the  fact,  although  it  should  ul* 
iv.         timately  turn  out  that  there  was  no  bankruptcy  (jg)* 

2ndly.  If  the  perjury  was  committed  on  the  trial  of  a 


^  ^S2**'  cBxuse  at  JVSn  Prius^  the  record  ought  to  be  produced,  -in 
iidSiLriag  £'  o'der  to  diow  that  such  a  trial  was  had  ;  the  production 
•»dL  of  the  pagiea  will  be  sufficient  for  this  purpose  (A). 

Where  the  oath  was  alleffed  to  have  been  taken,  and 
the  matter  sworn,  by  the  defendant,  before  the  honourable 
JS.  fF.f  one  of  the  justices  of  assise,  &c.  and  it  appeared 
in  evidence  that  the  oath  had  in  fact  been  taken  before 
Willes,  J.  in  a  cause  tried  at  the  assizes,  it  was  held  to  be 
sufficient,  although  another  justice  was  mentioned  in  the 
indictment  as  a  commissioner  (»)  :  and  the  JVtn  Prius  re- 
cord alleged  the  trial  to  have  been  had  before  both  (1). 

-   fg)  Supnij  p.  211. 

(h)  R.  V.  IU9^  Sitt.  in  London,  Mich.  14  Geo.  II.  Cor.  Lord  Ray- 
mond, B.  N.  P.  343.  Hardr.  118.  1  Str.  162.  2  Haw.  c  46,  s.  56. 
[RtnMka  v.  Gobs  I^  a2. 2  Yeates,  479,  the  poiita  must  be  produ* 
ced.j 

1%)  R.  Y.  JM/ord,  Leach,  179, 3d  edit. 


(1)  [Whether  peijuryf  committed  on  a  hearing  in  a  criminal  com- 
plaint before  a  Dbtrict  Judge,  be  within  the  stat.  of  U.  States  30th 
April,  1790,  ch.  9,  §  18— Qiuere.  UnUed  SUOes  v.  Clark,  I  Gallison, 
497.  In  U.  States  ▼.  Passmore,  Circuit  Court,  April  1804,  it  was 
held  that  the  18th  section  of  the  stat  abovementioned  relates  only 
to  peijuries  committed  in  judicial  proceedings  in  the  U.  States' 
courts,  and  does  not  extend  to  all  cases  of  perjury  in  depositions 
taken  under  the  authority  of  the  U.  States.  Wharton's  Digest, 
154.  The  stile  of  the  court,  before  which  the  penury  is  said  to 
have  been  committed,  must  be  legally  set  forth  in  the  indictment. 
The  suae  v.  Street,  1  Murphey,  156. 

Words  imputing  perjurv,  in  testimony  ffiven  before  arbitrators, 
were  held  to  be  actionable.  Wetmore  v.  Xysuin,  2  Conn.  Rep.  42. 
n.  So  a  majority  of  the  court  of  Connecticut  held  that  words  were 
actionable,  which  imputed  perjury  in  testimony  given  before  a 
meeting  of  members  of  a  church  acting  as  an  ecclesiastical  tribu- 
nal for  the  administration  of  church  discipline — the  oath  having 
been  administered  by  a  justice  of  the  peace. 

False  swearing  in  a  voluntary  affidavit,  made  before  a  justice  of 
the  peace  before  whom  no  cause  is  depending,  is  not  perjury. 
Shaffer  v.  Kintzer,  1  Binney,  542. 

In  North  Carolina,  since  stat.  of  1791,  c.  7,  it  is  not  necessary  to 
set  forth,  in  the  indictment,  the  record  of  the  cause  in  which  the 
peijur^  is  alleged  to  have  been  committed :  If,  however,  it  be  set 
north.  It  must  be  done  correctly.  The  State  v.  Ammone,  2  Mur« 
phev,  123. 

Iran  affidavit,  made  for  the  purpose  of  procuring  an  attachment 
to  issue  against  a  witness  for  a  contempt,  be  used  Tor  the  purpose 
of  continuing  the  suit — an  indictment  for  perjury,  stating  that  it 
was  made  with  the  intention  of  being  used  for  the  continuance  of 
the  suit,  is  bad.    The  State  v.  WilHams^  Cam.  &  Nor.  474. 

At 
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Where  the  indictment  alleged  that  the  cause  came  on       pabt 
to  be  tried  before  Lloyd  Lord  Kenvon,  &c.  William  Jones         iv. 
being  associated,  &c.  and  from  the  judgment-roll  it  ap-  — — 
peared  that  Roger  Kenyon  was  associated,  &c.  the  vari- 
ance was  held  to  be  fatal  (/;). 

*  Where  perjury  is  assigned  on  an  answer  to  a  bill  in  *  1137 
equi^,  the  bill  must  be  proved  in  the  usual  way  (a). 

Where  the  indictment  alleged  a  bill  of  discovery  filed  Tiie  oeeaston, 
in  the  Exchequer,  (on  the  answer  to  which  perjury  was  as-  ^^ 
signed)  to  have  been  filed  on  a  day  specified,  vtz.  1st  of 
December  1807,  and  it  appeared,  on  the  production  of  the 
bill,  to  have  been  filed  in  the  preceding  Michaelmas  Term, 
according  to  the  practice  of  the  Court  where  a  bill  is  filed 
in  the  vacation,  it  was  held  that  the  variance  was  inmiate- 
rial,  the  day  not  having  been  alleged  as  part  of  the  docu- 
ment (I), 

Ana  where  the  bill  was  alleged  to  have  been  filed  by 
Francis  Cavendish  Aberdeen,  and  others,  and  on  the  pro- 
duction of  the  bill  it  purported  to  have  been  filed  by  J. 
C.  Aberdeen  and  others,  the  variance  was  held  to  be  im- 
material, evidence  being  given  that  Francis  Cavendish 
Aberdeen  and  the  other  persons  named,  did  in  fact  file  the 
bill,  although  it  was  objected  that  it  ought  to  have  been 
averred  in  the  indictment  that  Francis  Cavendish  Aber- 
deen, &c.  filed  their  bill  by  the  names  of  J.  C.  Aberdeen, 
6lc.  (m)  ;  and  although,  after  setting  out  the  material  parts 

(k)  R.  V.  Ederij  1  Eap.  C.  97. 

(a)  a.  V.  Alfordy  Leach,  179,  3d  edit.  Starkie's  Crim.  Pleadings, 
3d  edit.  115. 

(I)  R.  V.  Hacks,  1  Starkie's  C.  521. 

fm)  R,  ▼.  Rgper,  1  Starkie's  C.  518 ;  and  afterwards  by  the  Court 
of  K.  B.  HiL  T^rm  1817.  It  was  also  objected  in  the  same  case, 
in  arrest  of  judgment,  that  it  was  allej^ed  U^the  defendant  exhi- 
bited his  answer  in  writing  to  the  said  ti^H  complaint,  intitled, 


At  common  law,  one  mav  be  guilty  of  perjury  in  respect  to  a 
false  oath  taken  by  him  in  his  own  cause,  in  answer  to  questions 
put  to  him  in  a  court  of  law  having  power  to  purge  him  on  oath 
concerning  his  knowledge  of  the  matters  in  dispute :  But  under 
Stat.  5  Eliz.  c.  9,  (which  is  in  force  in  Pennsylvania,)  no  other  per- 
jury is  punishable  but  such  as  is  committed  by  a  mtness*  Respub- 
lica  V.  Mtoelly  3  Yeates,  413. 

An  indictment  for  perjury  cannot  be  sustained  on  the  7th  and 
9th  sections  of  the  statute  of  the  U.  States,  passed  July  29th,  1813, 
cb.  34,  granting  a  bounty  to  vessels  engaged  in  the  fisheries,  unless 
the  certificate  required  by  the  7th  sect,  be  sworn  to  by  the  same 
person  who  siffns  it :  If  the  owner  sign  the  certificate  and  the  agent 
swear  to  it,  thef  case  is  not  within  the  statute.  United  Sta^e^  v. 
Ktndrich,  2  Mason's  Rep.  69.] 
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PijtT       of  the  billy  the  *  words  were  added»  ^^  as  appears  by  the 
IV.         said  bill  filed  of  record.'* 

Where  the  perjury  was  assigned  in  answer  to  a  bill  al- 


Matter  iworn^  Jeged  to  have  been  fled  in  a  particular  term,  and  a  copy 
produced  was  of  a  bill  amended  in  a  subsequent  term  by 
order  of  the  Court,  it  was  held  to  be  no  variance,  the 
amended  bill  being  part  of  the  original  bill  (n). 

Takinf  the  3dly.  Hie  takijig  the  oaih. — ^Where  the  perjury  is  assign- 

identit  ^^  ^^  ^  auswer  of  the  defendant  in  Chancery,  the  answer 

*° '  ^'  itself  must  be  produced  (o)  from  the  proper  office ;  and 
proof  that  the  jurat  is  in  the  hand-writmg  of  a  master  in 
Chancery,  together  with  proof  of  the  identity  of  the  defen- 
dant, will  be  sufficient  evidence  of  his  taking  the  oath  (p). 
But  no  return  of  commissioners,  or  of  a  master  in  Chan- 
cery, will  suffice,  without  proof  of  the  identity  of  the  de- 
*  1139  fendant  with  the  *  person  so  sworn  (^) ;  but  proof  of  his 
signature  to  the  answer  will  be  sufficient  (r). 

Identity.  fhe  question  of  identity  is  one  of  fact  for  the  conside- 

"  the  answer  of  Robert  Roper,  defendant,  to  the  hiU  qf  complaint  qf 
J.  C  Aberdeen^**  &c.  and  therefore  that  the  answer  could  not  be  ta- 
kto  to  be  the  answer  to  the  bill  of  Francis  Cavendish  Aberdeen ; 
and  that  the  answer,  being  wrongly  intided,  was  to  be  considered 
na  a  mere  nullity  (Beifan  v.  Bevon,  3  T.  R.  dOl) ;  but  the  Court,  af> 
ter  granting  a  rule  to  show  cause,  discharged  the  rule,  being  of 
opinion  that  the  answer  put  in,  although  wrongly  intitled,  could 
not  be  considered  to  be  a  mere  nullity. 

Where  the  indietment  charged  perjury  before  a  select  commit- 
tee, and  averred  that  the  election  was  had  by  virtue  of  a  certain 
Erecept  of  the  hiffh*sheriff,  by  him  duly  issued  to  the  bailiff  of  the 
orough  of  New  Malton,  proof  of  a  precept  directed  to  the  bailiff 
of  the  borough  of  Malton  was  held  to  be  no  variance,  the  precept 
having  in  fact  issued  to  the  bailiff  of  New  Malton,  for  the  averment 
was  not  used  by  way  of  description  of  the  instrument  (A.  v.  Leefe^ 
2  Camp.  199.)  The  indictment  also  alleged  that  .4.  and  B.  were 
returned  to  serve  as  burgesses  for  the  borough  of  New  Malton,  and 
it  appearing  by  the  u|||pture  of  return  that  they  were  returned  as 
members  for  Malto(^^K  variance  was  held  to  l)e  fataL    Ibid. 

(n)  JR.  V.  WaUer^  ^^Eyre  and  Fortescue^  Js.  Mich.  6  Qeo.  I. 

(o)  B.  N.  P.  239.    Bac.  Ah.  Evidence,  624. 

(p)  JR.  V.  Morris,  2  Burr.  1189.  1  Leach,  50.  R.  v.  BenMti,  2 
Camp.  .50a  3  Mod.  116.  B.  N.  P.  239.  1  Ld.  Ray.  45L  2Str. 
1043.  3  P.  Wms.  196.  The  reason  for  requiring  aU  answers  in 
Chancery  to  be  signed  bv  the  parties  is  to  afford  easier  proof  on 
indictments  for  perjury.    2  Burr.  1189. 

a)  R.  V.  Monity  2  Burr.  1189 ;  and  JR.  v.,  Bra^,  Leadi.  ^68. 
od.  116.    For  some  other  person  may  have  personated  the  de« 
fendant. 

(r}  R.  V.  Morris,  Leach,  50.  8  Mod.  117.  B.  N.  P.  239.  2  Burr. 
1189. 
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ration  of  the  Jury  (s) ;  but  evidence  of  a  conclusive  nature       ^art 
is  reqaiflite  in  order  to  show  -that  the  defendant  was  the         jy. 
person  who  took  the  oath.  "■■■■■■  1  ■■  ■ 

Where  it  is  possible  that  all  the  evidence  may  be  true,  idwitity, 
and  jet  it  be  possible,  consistendy  with  that  evidence, 
that  same  other  person  actually  took  the  oath,  the  evi- 
dence is  insufficient  (t).    But  circumstantial  proof,  if  con- 
clusive in  its  nature,  is  sufficient  (u). 

*  So  it  seems,  that  if  a  party  produce  an  affidavit,  pur«  *  1140 
porting  to  have  been  made  by  him  before  commissioners  f'^lJ^^' 
in  the  country,  and  make  use  of  it  in  a  motion  in  the  ^^ 
eause,  it  will  be  evidence  against  him  that  he  made  it  (x). 
It  is  not  necessary  to  prove  that  any  use  was  made  by  the 
defendant  of  the  affidavit  which  he  has  sworn  {y). 

(9)  Btnwn  V.  Olive,  Mich.  5  Qeo.  IL 

(t)  ML  V.  Brmifyj  Leach,  968.  The  indictment  there  was  on  the 
Stat.  31  Geo.  11.  c.  10,  s.  24,  fi>r  taking  a  false  oath  to  obtain  admU 
vustration  to  a  seaman,  in  order  to  receive  his  wages.  The  prisoner 
had  obtained  letters  of  administration  to  the  effects  of  Michael 
Power,  a  seaman  on  board  the  PaUas,  through  Mr.  Macintosh,  a 
navy  agent,  representing  himself  to  be  Thomas  Power.  From  the 
wamnt  and  jorat  it  appeared  that  a  man  of  the  name  of  Utomas 
Power  had  taken  die  usnal  oa^«  The  warrant  was  siffned  by  the 
name  of  Thomas  Power,  and  the  jurat  attested  by  Dr.  Harris ;  but 
there  was  no  evidence  that  the  signature  was  in  the  hand-writing 
of  liie  prisoner,  or  direct  evidence  that  he  was  the  man  who  took 
the  oath.  It  abo  appeared  that  some  person  had  signed  the  bond 
by  the  name  frf*  TlK>inas  Power ;  bat  there  was  no  evidence  that 
tbJB  person  was  the  prisoner.  The  prisoner  afterwards  apphed  to 
a  navy  agent  with  a  certificate,  signed  by  the  porser^of  the  ship  • 

Pallas,  and  an  order  to  receive  some  prize-money.  The  case  was 
left  to  the  Jury  by  the  Court,  with  an  intimation  that  they  ought  to 
aeqnit,  there  being  no  positive  and  direct  evidence  of  his  havine 
aetaally  taken  the  oath,  as  is  required  in  all  cases  of  perjury,  and 
as  it  was  possible  that  the  prisoner  might  have  procured  another 
to  take  the  oath.    The  prisoner  was  acquitted. 

C\)  Upon  an  indictment  for  perjury,  in  fhlsely  taking  the  free- 
er's  oath  at  an  election  of  a  knight  of  the  shire.  In  the  name  of  J, 
IF.,  it  appeared  that  a  person  poUedin  the  name  of  /.  W.^  on  the  se- 
cond  day  of  the  election,  and  that  the  oath  was  administered  to  such 
pefBon,  wbo  swore  to  his  freehold,  and  place  of  abode ;  also  that 
there  was  no  such  person ;  also  that  the  defendant  did  in  fact  vote 
on  chat  day ;  that  ne  had  no  freehold ;  and  that  he  afterwards 
iNiaated  that  he  had  done  the  trick,  and  was  not  paid  enough  for 
luB  Job,  and  was  ^firaid  that  he  should  be  pulled  down  for  his  bad 
vote.  It  did  not  appear  that  the  defendant  voted  in  his  own  name, 
<vr  in  any  other  name  than  /.  1V^  or  that  more  than  one  false  vote 
bad  been  given  on  that  day ;  and  the  evidence  was  held  to  be  suffi- 
cient to  warrant  a  conclusion  of  the  Jury  that  the  defendant  had 
voted  in  the  name  of/.  Jf.    R.  v.  Pi-ice,  alias  Wright,  6  East,  823. 

(x)  R.  V.  Jamta,  1  Show.  397.    Carth.  230.    Holt,  884.  S.  C. 

(y)  A  V.  Crosdey^  7  T.  R.  315.    But  it  is  otherwise  when  the  pro- 
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PART  The  taking  the  oath  must  be  proved  as  it  is  alleged ;  if 

lY.         it  be  averred  that  the  defendant  was  sworn  on  the  Holy 

^.mm^mmm^^^  Gospels,  &c.  and  it  turn  out  that  he  was  sworn  in  some 

VarUuic«  u  to  Other  manner,  accordins  to  some  particular  custom,  and 

thoMtb.         not  upon  the  Gospels,  the  variance  would  be  &tal  (^z)  (1). 

It  must  appear  that  the  oath  was  taken  within  the 

county  where  the  indictment  is  tried.     But  a  variance  as 

to  the  place  of  taking  will  not  be  material ;  thus,  if  it  be 

alleged  to  have  been  taken  at  Serjeants  Inn  in  London,  it 

is  sufficient  to  prove  that  it  was  taken  in  Cheapside  (a)* 

Upon  an  indictment  in  Middlesex,  it  may  be  shown  that 

*  1141  the  oath  was  in  fact  taken  in  *  Middlesex,  although  the 

jurat  state  it  to  have  been  sworn  in  London  (6). 

Substance  mad     4thly.  It  is  necessary  to  prov^,  in  the  next  place,  that 

e  ect,  sc       ^^  defendant  swore  to  the  substance  and  effect  as  alleged 

in  the  indictment ;  and  mere  variances  between  the  record 

and  the  evidence,  in  letters,  or  even  in  words,  will  not  be 

material,  if  they  agree  in  substance  (c)  (1). 

But  it  is  necessary  to  prove  in  nufstance  and  effect  the 
tohtde  of  that  which  the  mdictment  alleges  in  substance 
and  effect  to  have  been  sworn  by  the  defendant,  although 
the  same  count  contains  several  distinct  assignments  of 
perjury  (d) ;  for  the  allegation  that  the  defendant  swore  to 
the  substsjice  and  effect  of  that  which  is  set  out,  is  an  al- 
legation that  he  swore  to  the  whole  of  it,  as  much  as  an 

ceeding  is  under  the  stat  of  EUz.    See  Stark.  Grim.  Pleadings,  131. 
In  JR.  T.  TViytor  (Skinn.  403),  it  was  held  that  the  bare  making  of 
,  the  affidavil^  without  producing  and  using  it,  was  not  sufficient. 

(z)  R.  Y.  MCadher,  Peake's  C.  155.  See  Rokeby  v.  LangHon, 
12  Vin.  Ab.  T.  b.  88.    2  Keb.  314. 

(a)  jR.  V.  Taylor,  Skinn.  403,  Cor.  Holt,  C.  J. 

(h)  R.  V.  Efnden^  9  East.  437. 

(c)  See  Starkie's  Crim.  Plead.  258,  and  the  cases  there  collected  ; 
also  supray  tit  Libelj  845.    ht/ret,  tit  Fariance. 

(d)  R.  Leefe,  2  Camp.  134. 

*  ^ , , 

(1)  [Persons  conscientiously  scrupulous  of  swearing  on  the  cos- 
pels  are  permitted,  in  North  Carolma,  to  be  sworn  with  uplifted 
hand — it  is  perjury,  however,  if  a  witness,  sworn  in  the  latter  man- 
ner, testify  falsely,  although  he  were  not  thus  scrupulous  of  swear- 
ing in  the  former  manner.  Tht  State  v.  Whistnhuntj  2  Hawks, 
458.] 

(1)  [If  a  man  is  indicted  for  perjury  in  swearing  that  he  did  not 
execute  a  certain  deed,  and  the  jury  fuid  specially  that  he  is  guilty 
of  perjury  in  denying  his  signature,  no  judgment  can  be  rendered 
— for  a  deed  may  be  executed  without  actual  signing.  The  State  r. 
Averoj  2  Taylor,  237.] 
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aveiment  that  a  defeadant  poUiriied  a  Hbel  secmukmi  U/m^  part 

rem  \a  an  averment  that  he  published  the  whole  (e).  vr. 
It  has  been  said,  that  in  the  case  of  perjury  assigned 


upon  evidence  upon  the  trial  of  a  cause,  the  prosecutor  Matctr  iwon. 

must  prove  the  whole  of  the  defendant's  testimony  (f ), 

unless  the  perjury  be  assigned  upon  a  point  which  first 

arose  upon  the  defendant's  cross-ezaminfition,  in  which 

case  it  is  sufficient  to  prove  the  whole  of  the  cross^exa- 

mination.fg'). 

Notwitbtanding  the  authority  cited  in  support  of  these 
positions,  considerable  qualifications  seem  to  oe  necessary. 
The  second  position  is  indeed  somewhat  inconsistent  with' 
the  first ;  for  how  can  it  be  judicially  or  legally  shown  that 
the  point  did  not  arise  Upon  the  examination  m  chief,  un- 
less the  evidence  then  given  *  be  proved  ?  Again,  if  Ae  *  1143 
second  position  be  correct,  that  it  is  suflicient  to  prove  the 
evidence  on  cross-examination,  if  the  point  in  question  first 
arose  dien,  upon  the»  same  principle,  if  the  perjury  was 
committed  on  the  examination  inpchief,  it  would  be  suffih 
cient  to  prove  such  part  of  the  evidence  upon  that  exami- 
nation as  related  to  the  point  in  question.  The  object  in 
requiring  such  evidence  is  to  show  that  the  assertions  on 
which  perjury  is  assigned  have  not  been  limited,  qualified, 
or  explained  by  other  parts  of  the  defendant's  evidence. 
It  seems  thereiore,  that,  at  most,  the  rule  amounts  to  this, 
that  all  the  evidence  given  by  the  defendant  in  reference 
to  the  particular  fact  on  which  perjury  is  assigned,  ought 
to  be  proved.  And  the  rule,  even  to  this  effect,  appea^rs 
to  be  a  doubtful  one ;  for  when  it  has  once  been  proved 
that  particular  facts  were  positively  and  dejilt^^rately  sworn 
to  by  the  defendant  in  any  part  of  his  evidence,  were 
ftlaeiy  sworn  to,  it  seems,  in  principle,  to  be  incumbent 
on  him  to  prove,  if  he  can,  that  in  other  parts  of  his  tes- 
timony he  explained  or  qualified  that  which  he  had  so 
sworn.  -^ 

In  Dame  Calx's  case  (A),  where  the  Court,  on  a  trial  at 
bar,  held  that  an  indictment  could  not  be  sustained  upon   ^ 
an  assigmnent  of  perjury  assignedNdn  the  defendant's  an- 
swer to  a  bill  in  Chancery,  because  the  defendant  had  ex- 
plained and  limited  her  first  answer  by  a  supplementary 

fe)  See  Lord  Ellenborocigh's  observations,  ibid.  JR.  v.  Jlfory  JtMi 
IViyior,  Infra,  J589. 

(J)  R,y.  JimtSy  Cor.  Lord  Kenyon,  Peake's  C.  37. 

(g)  R  V.  IkwUn,  Peake's  C.  170.   [See  CmnnomMalA  v.  Emght^ 
12  MasB.  lUp.  974.] 

fh)  I  Sid.  418. 

TOL.  ni.  fiO 
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PABT      oae»  it  was  to  heU,  Bot  on  thm  ground  that  it  was  iaconi* 
IV.        bent  on  the  prosecutor  to  have  proved  the  whole,  but  be- 
I  cause  it  was  held  that  the  defendant  was  at  liberty  to  ex- 

plain her  first  answer  by  means  of  her  second. 
Avennenti  aod     Where  EvennenlB  are  introduced  into  the  indictment, 
""""'^^       and  also  innuendos,  with  a.view  to  give  ,a  peculiar  sense 
and  meaning  to.  the  expressions  used  by  the  defendant,  and 

*  1143  afterwards  to  assign  the  perjury  accordingly  *such  aver- 

ments and  innuendos  must  be  proved  as  dleged,  for  they 
oonstitttto  the  substance  and  effect  of  the  defimdant's 
oath  (t).  But  it  is  a  general  rule,  that  whenever  an  innu- 
endo is  superfluous,  idthough  it  introduces  new  matter,  it 
may  be  rejected  as  surplusage  (k). 
MatttiftUtj.  54hlv.  In  order  to  show  the  maierialiiy  of  the  deposition 
or  evidence  of  the  defendant,  it  is  essential,  where  the  per- 
jury is  asngned  in  an  answer  to  a  bill  in  equity,  to  produce 
SM  prove  the  bill  (2) ;  or  if  the  assignment  is  on  an  affida- 
vit, to  produce  and  prove  the  prevnms  proceedings,  such 
as  the  rule  nid  of  the  Court,  in  answer  to  which  the  affi- 
davit in  question  has  been  made  (m). 

If  the  assignment  be  on  evidence  on  the  trial  of  a  cause, 
in  addition  to  the  production  of  the  record,  the  previous 
evidence  and  state  of  the  cause  should  be  proved,  or  at 
least  so  much  of  it  as  shows  that  the  matter  sworn  to  was 
material.  So  als6  such  prefatory  circumstances  and  in- 
nuendos as  are  averred  upon  the  face  of  the  indictment 
for  the  same  purpose,  must  be  proved. 

When  the  perjury  is  committed  in  an  answer  to  a  bill  in 
equity,  or  in  answer  to  affidavits  on  a  rule  to  show  cause, 
the  materiality  of  the  matter  sworn  to  in  such  answer,  and 
on  which  perjury  is  assigned,  necessarily  appear  from  the 
documents  themselves ;  but  where  the  perjury  is  assigned 
upon  testimony  given  on  the  trial  of  a  cause,  evidence 
must  be  givoi  in  support  of  the  averment  of  materialUy. 
For  this  purpose  it  is  not  only  necessary  to  show  by  the 
record  what  issues  were  joined  between  the  parties,  but 

*  1144  also  to  prove  so  mtich  *of  what  occurred  at  the  trial  as 

shows  tne  bearing  and  materiidity  of  the  defendant's  evi- 
dence. 

(t)  See  Starkie's  Crim.  Pleadings,  118, 2d  edit. 

(k)  R.  V.  JhfUU,  1  T.  R.  63.  EBberts  ▼.  Cambden,  9  East,  9a 
Stariue's  Crim.  Pleadings,  120.  WUMty.  Hald,Cto.C.4S9.  Cro. 
J.  153.    Stariiie's  Law  of  Libel,  339. 

(I)  Supra^  p.  1137,  JL  v.  dtf{/bf</,  Leach,  179, 9d  edit. 

(m)  Ibid. 
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The  fiibe  oath  amonntf  to  peijmy  if  it  has  any  tendency      paxt 
to  prove  or  disprove  the  matter  in  issue,  although  but  cir-        it* 
comstantially  (n)  ( 1 ).  ....__ 

If  a  hci  be  allcf^ed  which  is  material,  with  reference  to  Variance, 
the  knowledge  of  the  defendant,  it  must  be  proved,  and  a 
varimce  from  it  will  be  fttal  (o). 

It  is  a  general. rule,  that  the  testimony  of  a  sii^e  wit-  Falsity. 
ness  is  insufficient  to  warrant  a  conviction  on  a  chaige  of 
^rjury.  This  is  an  arbitrary  and  peremptory  rule,  found- 
ed upon  the  general  appffehensi<Hi  that  it  would  be  umMife 
to  convict  in  a  case  where  there  is  merely  the  oath  of  one 
man  to  be  weighed  against  that  of  another  (p). 

Nevertheless  it  very  frequently  happens,  m  particular 
eases,  that  the  testimony  of  a  single  witness  .preponderates 
sgainst  the  united  testimony  of  many. 

Although  the  testimony  of  more  than  one  witness  be 
necessary,  yet  it  does  not  appear  to  have  been  held  in 
any  case  that  more  than  one  witness  is  required  in  direct 
ialsification  of  the  defendant's  oath ;  it  seems  to  be  suf-  • 

fn)  R.  V.  Gri^  Id  Mod.  143.  As  if  he  wilfutty  mis-stste  the 
colour  of  a  man's  coat,  or  speak  to  the  credit  of  another  witness. 
And  see  jR.  V.  Mmeaty  10  Mod.  195. 

(0)  ii  V.  ffuelUf  1  Starkie's  €.  521.  There  the  indictment  alleged 
that  at  the  time  of  efl^tiag  a  policy  of  insurance,  pwrvwHng  to 
have  been  underwritten  by  jL^  B.,  and  others,  on  the  13tb,  &c.  the 
defendant  well  knew  a  particular  Act ;  on  the  production  of  the 
policy,  it  purported  to  have  been  underwritten  by  di.  B.  on  the 
15t^&c. 

(9)  Per  Parker,  C.  J.  It  v.  Muicot,  10  Mod.  195.  2  Haw.  c  46, 
s.  lO.  .  4  BL  Comm.  150.  But  it  is  sufficient  to  prove  the  taking  of 
the  oath  by  means  of  one  witness.    Ibid. 

(1)  [Perjury  mav  be  committed  in  answering  a  (question  that  has 
no  relation  to  the  issue,  if  asked  with  a  design  to  impair  the  credit 
of  the  witness  as  to  those  parts  of  the  case  which  are  material  and 
important  to  the  issue — piurticularly  if  the  witness  be  cautioned  as 
to  his  answer.  The  StaU  v.  l^at,  1  Murphey,  124.  To  constitute 
perjury,  it  ia  not  necessary  that  the  particular  fact  sworn  to  should 
be  immediately  material  to  the  issue ;  but  it  must  have  such  a  direct 
and  immediate  connexion  with  a  material  fact,  as  to  give  weight  to  the 
testimony  on  that  point.  The  State  v.  Hathaway,  2  Nott  &  MHI^ord, 
118.  But  where  a  particular  fact  was  material  in  the  case,  and  the 
wimess  swore  to  the  fiict,  and  said  he  was  present  when  it  took 
ptaee-^and,  on  being  asked  where  he  lived '  at  the  time,  answered 
that  it  was  near  the  party — and  it  was  proved  that  he  did  not  live 
in  the  State  at  the  time ;  it  was  held  that  this  was  not  swearincr  to 
such  a  material  fact  as  would  constitute  perjury,  though  false,  ttnd. 

See  CommmiweaWi  v.  Knightj  12  Mass.  Rep.  274.  The  State  v. 
Arywortf,  1  Nott  &  M<Cord,  547.  The  State  v.  DtM,  2  Murphey, 
296.  as  to  the  maimer  of  alleging  in  the  indictment  that  the  falsa 
swearing  was  in  a  point  roateriaJ  to  the  issueO 


1 144  PERJURY. 


ficient  if  one  or  more  other  witnesses    prove  circum- 

vr.        stances  which  tend  to  the  proof  of  perjury ;   althoudi 

'  it  would,  consistently  with  the  general  rule,  be  insuffi- 

*  1145  cient  *  for  the  same  witness  who  gave  direct  evidence  of 

the  perjurv,  to  prove  those  circumstances,  for  then  the 

whole  would  still  rest  upon  his  sole  testimony  (I). 

If  any  one  distinct  assignment  of  perjury  be  proved,  the 
defendfuit  ought  to  be  convicted  (q). 
Qmoptinteau     Evidence  is  essential,  not  merely  to  show  that  the  def 
fendant  swore  fiilsely  in  fiict,  but  also,  as  fef  as  circumstan- 
ces tend  to  such  proof,  to  show  that  he  did  so  corruptly 
and  wiUiillv  against  his  better  knowledge.    For  it  has  been 
justly  and  humanely  said,  that  a  Jury  ought  not  to  convict 
where  it  is  pr9babie  that  the  fact  was  owing  rather  to  the 
weckneu  than  the  jieroer jenect  of  the  party ;  as  where  itwa& 
occasioned  by  surprize  or  inadvertency,  or  by  a  mistake  of 
the  true  state  of  the  question  (r)  (3). 
Sttfesnatiim.        On  an  indictment  of  subornation  of  perjury,  it  is  said  to 
*  •  have  been  held  in  Reilly's  case,  that  the  record  of  the  con* 

viction  of  Macdaniel,  the  person  alleged  to  have  been  su- 
borned, was  not  in  itself  sufficient  evidence  against  the 
defendant  to  prove  that  Macdaniel  had  in  fact  committed 
perjury  («). 

(q)  R.  V.  Rhodes^  2  Ld.  Raym.  886,  7.    2  BI.  Rep.  790. 

(r)  1  Haw.  c.  69.    E.  v.  MtUing,  5  Mod.  349.    10  Mod.  195. 

($)  I  Leach,  454.  Russel,  1796.  Macdaniel  had  been  convicted 
of  feloniously  taking  a  false  oath  to  obtain  adoiinistratibn  to  the  ef- 
fects of  a  seaman,  and  the  defendant  was  indicted  for  feloniously 
procuring  Macdaniel  to  take  the  oath ;  the  record  of  Macdaniel's 
conviction  was  produced  and  read ;  but  it  is  stated  that  the  Recor- 
der obliged  the  counsel  for  die  prosecution  to  go  through  the  whole 
case  to  prove  the«guilt  of  Macdaniel.  But  although  it  would  clear- 
ly be  con^tent  to  the  prisoner  in  such  a  case  to  controvert  the 
guilt  of  the  person  suborned,  notwithstanding  the  record,  on.  whe- 
uier  the  record  be  not  prima^aeU  evidence  of  the  fact.  Ir  the  pri- 
soner, instead  of  being  indicted  as  a  principal  in  procuring,  &c. 
had  been  indicted  as  an  accessory  befbre  the  fact,  in  procuring,  Sec. 
the  record  would  clearly  have  been  g6od  prima  facie  evidence  of 
the  guilt  of  the  principaL    Supra^  tit.  Mcusory, 

-■■■■-  -  -  ■    ■  -  m 

(1)  [On  an  indictment  for  peijury,  two  witnesses  are  not  neces- 
sary to  disprove  the  fact  sworn  to  by  the  defendant ;  but  where 
there  is  but  one  witness,  some  other  evidence  must  be  adduced  in 
addition  to  his  testimony.  The  State  v.  Hdyward^  I  Nott  &  M'Cord, 
547.] 

(2)  [It  is  jieijury  if  one  swears  wilfully,  absolutely  and  falsely  to 
a  matter  which  he  believes,  if  he  has  no  probable  cause  for  believ- 
ing :  An  oath  is  wilful,  when  taken  with  deliberation,  and  not 
through  surprise  or  inadvertency,  or  a  mistake  of  the  true  state  of 
the  question.    Commam»eaUh  v.  Comishj  6  Binney,  249.] 
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^llie  defendant,  although  perjury  be  assigned  on  his  ^aet 

*  answer,  affidavit,  or  deposition  m  writing,  may  prove  that  it. 
an  explanation  was  afterwards  given,  qudifying  or  limit- 


in^the  first  answer.  *  1146 

Where  perjury  was  assigned  on  the  answer  of  the  de-  i>«ft«>««* 
fendant,  in  which  she  swore  that  she  had  received  no  mo- 
ney,  in  her  defence  she  proved  a  second  answer,  in  which 
she  stated  that  she  had  received  no  money  before  such  a 
day,  the  Court,  on  a  trial  at  bar,  held,  that  the  sec<Hid  an- 
swer explained  the  first,  and  that  perjury  could  not  be  as- 
signed upon4he  first  {t). 

It  18  no  objection  to  the  competency  of  a  witness  that 
he  has  sworn  to  the  same  fact  which  he  is  called  to 
prove  («) ;  and  if  several  be  indicted  for  perjury  as  to  the 
same  feet,  each  is  a  competent  witness  K>r  the  rest  previ- 
ous to  his  conviction  (x). 

It  was  formerly  held,  that  a  person  prejudiced  by  the 
perjury  v^as  not  a  competent  witness  to  prove  it  {y) ;  the 
rule,  it  has  been  seen,  is  now  exploded  (z). 

li  is  said  to  have  been  held,  upon  a  trial  for  perjury,  al- 
leged to  have  been  committed  on  the  trial  of  an  ejectment, 
that  what  a  witness  then  swore  who  is  sinSe  dead,  is  ad- 
missible in  evidence  (a) ;  this  however  seems  to  be  utterly 
inconsistent  with  the  principles  now  established  (6).    * 

Pew,  see  tit.  Preacriptian, 

♦PoLicT  OF  Insurance.  *  1147 

The  proofe  relate  to,  1st,  the  efiecting  of  the  policv  (c) ;  particulars  of 
2ndlj,  the  interest  in  the  ship  or  ^oods  (cf) ;  3rdly,  the  in-  proof, 
ception  of  the  risk,  compliance  with  warranties,  &c.  (e) ; 
4tnly,  the  legality  of  the  voyage,  &c.  (/) :  5thly,  the  loss, 
adjustment,  &c.{g) :  6t61y,  the  recovery  of  premiums  (A) ; 

(t)  JR.  V.  Carr,  on  a  trial  at  bar.    Sid.  416.    3  Keb;  576. 

(u)  Jt  V.  Pejnfs^  Peake's  C.  138. 

(x)  Saik  V.  MnUagtUy  cited  Fortesc.  247.  2  Hale,  280.  R.  v. 
Brwff  SeL  N.  P.  1046.    Supra,  763,  3. 

fy)  1  Ld.  Raym.  396.    Skinn.  327. 

(z)  Supra^TTl. 

(a)  Tayhr  v.  Brown,  T.  Ray.  170,  by  two  Justices  against  the 
opii^n  of  Kelyng,  0.  J. 

(h)  Supra,  Part  II.  sec.  cl  * 

(c)  A|/ra,  1147.  (d)  1149. 

(t)  1160.  Cf)  1163. 

(g)   1164.  (h)  1173, 
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WMta      Tthly,  of  matters  in  definice  of  the  aclioni  fraud  (i),  breach 
IF*        of  warranty  {k) :  lastly,  the  competency  of  witnemes  Q). 

Iflt.  The  Policy. — ^The  policy  most  be  produced,  and 


FoUcj,  pro^  proved,  either  by  evidence  of  the  defendant's  signature,  or 
that  of  Us  agmit ;  and  in  the  latter  case  the  authority  of 
the  agent  must  al#o  be  proved  (m),  either  by  the  direct 
evidence  of  the  agent  who  is  a  competent  witness  for  the 

Eurpose,  or  by  proof  of  his  hand-writing,  and  evidence  that 
e  is  the  general  acent  of  the  defendant  for  those  purpo- 
ses, or  that  he  has  been  specially  authorized  in  the  parti- 
cular instance.  If  a  written  authority  has  hpen  given,  it 
Aould  be  produced  and  proved  (n).  Proof  of  authority 
ma^  also  consist  in  showing  that  the  defendant  has,  inotin 
er  mstances,  recognized  the  authority  of  the  agent  to  sub- 
scribe policies  few  him  (o),  by  payment  of  losses  due  upon 
*  1148  *sueh  policies,  or  that  he  has  admitted  the  making  of  the 
policy  m  the  particular  instance,  as  by  paying  money  into 
Court  generajly.  Proof  of  subscription  by  an  authorized 
agent  will  satisfy  an  allegation  of  signature  by  the  defen* 
dant(p). 

Where  a  material  alteration  has  been  made  in  a  policy 
by  ccmaent  of  tome  of  the  underwriters,  the  plaintiff  can- 
not recover  against  an  underwriter  who  was  ignorant  of 
the  alteration  when  it  was  made,  although  he  afterwards 
assented  to  it  (;)• 

(i)  1174.  (k)  1179. 

(I)  1183. 

(m)  Supra,  55.  This  proof,  although  essential  if  required,  is  in 
practice  seldom  called  for. 

•  (n)  Supr<ij  55,  note  (e).    KtaU  v.  l^rwng,  1  Esp.  C.  61. 

(o)  Supra,  59.  The  authority  to  efiect  a  policy  may  be  preaum- 
ed ;  as  where  a  foreigner,  after  purchasing  goods  from  B.  at  Bris- 
tol, directed  his  agent  in  London  to  eflect  an  insurance,  and  B,  not 
knowing  that  he  had  done  so,  effected  an  insurance  by  instructions 
from  his  clerk,  and  it  was  held,  that  the  Jury  did  ri^t  in  presum- 
ing that  the  cleriL  had  authori^.  Barlow  v.  Leckte,  4  Moore,  8 ; 
Grani  v.  HiU,  4  Taunt.  380 ;  jBetf  v.  Jutting,  1  Moore,  159. 

(p)  AldMfon  V.  Croft,  2  Burr.  1188. 

(q)  CampbeU  ▼.  ChriaHe,  2  Starkie's  C.  64.  See  the  statute,  35 
Geo.  III.  c.  63,  s.  13.  A  mere  extension  of  the  time  of  sailinff  does 
not  render  a  new  stamp  necessary.  (See  JTefmngion  v.  higU$,  8 
East,  273.  Hubbard  v.  /odkMm,  4  Taunt.  169.  Ridsdak  v.  Skedden^ 
4  Camp.  107.)  So  a  mistake  mav  be  rectified  without  a  firesh 
stamp.  {Robinton  ▼.  2Vmrcw,  1  M.  &  S.  217.  Bobingon  -v.  TMn, 
1  Starkie's  C.  336.)  But  if  the  subject-matter  of  insurance  be  alte- 
red, a  new  stamp  becomes  requisite ;  as  where  an  insurance  on 
ship  and  goods  is  altered  into  an  insurance  on  ship  and  outfit. 
{Hm  v.  PatUn,  8  East,  37a  French  v.  Patton,  9  East^  351.  1 
Camp*  72.)  otherwise,  where  the  description  only  is  altered,  the 
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AUboDgli,  as  ha»  beai  seen,  the  technical  lenns  of  a  fabt 
policy  may  be  interpreted  according  to  their  mercantile  it.  . 
senae,  yet  the  mere  opinion  of  witnesses  who  have  not  had  ■ 

actrnd  enerience  of  the  usage  to  that  effect,  is  not  admis-  ^P'JI^^^^^ 
sibJe.    lliiis,  where  the  terms  were  **'  at  and  from  L.ioA.^      ^^' 
with  liberQr  to  cruise,  six  weeks,'*  it  was  held  *  that  wit*  *  1149 
nesaea  who  had  never  known  a  case  so  circumstanced 
eoaM  not  be  admitted  to  state  their  opinion  that  the  clause 
wananted  a  cruising  of  six  weeks,  taken  at  intervals  (r). 

2dly.  The  plainti^'s  intere$t  in  the  subject  matter  insur- 
ed(t).- 

The  same  means  of  proving  a  title  to  a  ship  which  ex-  interest. 
isted  previously  to  the  passing  of  the  Registry  Acts  still 
eiist  i  the  prineipal  effect  of  those  laws  is  to  render  fur- 
ibof  proof  necessary  in  cases  where  the  party  relies  on  a 
title  by  transfer  (i). 

The  actual  possession  of  a  ship  by  the  partv  in  whom  Ship. 
the  interest  is  alleged  to  be,  and  acts  of  ownership  by  him, 
aie  in  this,  as  in  other  cases,  presumptive  evidence  of  ti- 
tle (a).  Where  the  captain  proved  that  he  was  appointed 
and  employed  by  Robertson  and  Walker  (in  whoA  the  in- 
terest was  alleged  to  be),  the  proof  was  held  to  be  suffi- 
cient, although  it  appeared  upon  cross-examination  that 
the  ownership  was  derived  to  tnose  persons  under  a  bill  of 
sale,  execut^  by  the  witness  as  the  attcmiey  of  a  former 

Bubject-matter  remaininff  the  same.  (SawieU  v.  Lotufon,  5  Taunt. 
359.  1  Manh.  ^.)  Where  the  insurance  was  altered  by  stri- 
khig  out  the  words  **  on  ship,"  and  inserting  the  words  ^  on  goods,'* 
as  interest  may  appear,  the  assured  havinc  really  no  interest  in  the 
ship.  Where  a  policy  was  executed  in  £e  printed  form,  without 
any  ipecific  subject  of  insurance  being  inserted  in  writing,  and  the 
Buoject-matter  was  afterwards  added  m  writing,  and  subscribed  by 
aome.of  the  underwriters  only,  it  was  held  that  the  assured  could 
not  recover  on  the  altered  contract  against  the  underwriters  who 
had  not  signed  the  altered  policy.  Lant^Mm  v.  Colwan^  4  Taunt, 
aaa  see  Park  on  Insur.  7th  edit*  46.  lVr«ftm  v.  CKo^eii,  3  B.  & 
B.15&. 

(r)  %er«v.  Bridge^  Doug.  597.  A^pra,456 ;  and  tit.  Parol  thn- 
ietictt  1034. 

(s)  See  the.  stat.  19  Geo.  II.  c.  37,  s.  1,  which  makes  insurances 
on  any  Mps  beloncing  to  his  Majttiv^  or  any  of  his  subjuUj  or  any 
goods  laden  or  to  be  laden  on  board  such  diips,  interest  or  no  in- 
terest, or  without  further  proof  of  interest  thmi  the  policy,  or  by 
^^yefgandng  <>r  wagering,  or  without  benefit  of  salvage  to  the 
MBuier,  void.  The  statute  does  not  apply  to  foreign  ships.  !IW- 
liMfsii  ▼.  FkUher^  Doug.  315.  JVhnlet  v.  Thampion,  3  ISast,  365. 
OMs/inI  V.  iftififer,  8  T.  R.  13. 

(i)  Ai/ra,  1150. 

(u)  Abbott's  Law  of  Shipping,  72. 


U52 


POLICY  OF  INSURANCE. 


PAET       transfer  is  made  whilst  the  ship  is  abieni  from  her  port,  sc^ 
IT.         that  an  indprsement  on  the  certificate  cannot  immediatel/ 
be  made,  a  sale  may  still  be  made  by  bill  of  sale,  a  copy^ 


Proof  of         of  which  is  to  be  delivered  to  oflicers  of  the  customs  at 

interetu  |{ie  ship's  port  of  registry,  and  an  entry  and  niemorandum 

of  which  are  to  be  made  as  before  directed  (e) ;  and  a  sale 

or  contract  will  be  void  unless  such  indorsement  be  made 

within  ten  days  next  after  the  return  of  the  ship  to  her 

*  1153  P^^{f)'    I<^  Bu<^h  cas^  the  *  delivery  of  the  grand  bill  of 

sale  IS  equivalent  to  a  delivery  of  the  ship  herself (g). 

Proof  of  inte-       The  property  in  a  ship  vests  in  the  purchaser  upon  exe- 

restmshipL—  cutiou  of  the  bill  of  sale,  but  is  defeasible  by  neglect  to 

Registry  Acts,  c^j^ply  with  the  Register  Acts  (A). 

Where  a  time  is  fixed  by  the  Legislature  for  the  deliverv 
of  a  copy  of  the  bill  of  sale  to  the  officer,  the  transfer  will 
be  absolutely  void  if  the  requisites  of  the  statute  be  not 
complied  with  within  the  time  {i) ;  and  where  no  time  is 
prescribed,  the  property  will  not  vest  until  those  requi- 

purchaser,  took  tbe  ship  to  be  repaired,  and  the  ship-builder  brought 
an  action  against  the  former  owners  for  repairs ;  but  it  was  held 
that  they  were  not  answerable,  as  the  order  was  given  by  a  mere 
stranger,  and  not  for  their  benefit  but  bis  own.    Ibul. 

(e)  By  the  stat.  26  Geo.  III.  c.  60,  s.  16. 

(f)  34  Geo.  III.  c.  68,  s.  16.  And  by  the  same  statute,  s.  17, 
where  the  owner  resides  in  a  country  not  under  the  dominion  orT 
his  Majesty,  as  a  member  of  a  British  factory,  or  agent  for  or  part- 
ner in  any  house  carrying  on  trade,  &c.  in  Great  Britain  or  Ireland  . 
at  the  time  of  the  transfer,  so  that  an  indorsement,  &c.  cannot  be 
made  immediately,  the  same  may  be  done  at  any  time  within  six 
months  next  after  the  transfer,  and  within  ten  days  after  the  owner, 
or  some  agent  legally  authorized  by  him,  shall  arrive  in  this  king- 
dom, if  the  ship  be  then  there,  or  if  not  there  within  ten  days  after 
such  arrival,  such  indorsement,  &c.  shall  be  made,  the  bill  of  sale 
or  contract  otherwise  to  be  void. 

By  the  stat.  13  Geo.  III.  c.  26^  no  sale  to  a  foreigner  shall  be 
valid  without  the  consent  in  writing  of  the  part-owners  of  three 
fourths  in  value,  to  be  indorsed  on  tlie  certincate  before  two  wit- 
nesses. Where  the  property  is  wholly  transferred  to  a  foreigner,  the 
certificate  is  to  be  delivered  up  to  the  proper  officer.  (26  Ueo.  III. 
c.  60,  ^  15.)  and  it  seems  that  no  new  register  is  requisite  on  the 
transfer  of  the  whole  or  part  to  a  foreigner.  (Abbott's  L.  S.  53.) 
Where  the  last  of  the  ten  days  was  a  holiday  at  tbe  Custom-house, 
and  the  indorsement  was  made,  and  the  copy  delivered  on  the  next 
di^  of  business,  it  was  held  that  the  transfer  was  void.  GiUtspau 
V.  JWiMteer— Cor.  Ld.  Ellenborough,  sitt.  after  Trin.  term,  lo04. 
Abbott's  L.  S.  61. 

(g)  AUdnsm  v.  Moling,  2  T.  R.  462.    [Badlam  v.  Tneker  Sc  dL, 
1  Pick.  398.] 

(h)  Per  Wood,  B.  Hubbard  y,  JohnHone,  3  Taunt.  177. 

(%)  Abbott's  L.  of  S.  61. 
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sites  haye  been  complied  with ;  and  therefore  the  evidence  part 

of  title  arising  from  these  documents  is  liable  to  be  de-  it. 
feated  by  proof  of  a  title  in  a  third  person,  which  intervened 


between  the  execution  of  the  bill  of  sale  and  compliance,  Proof  of  int«- 
as  for  instance,  where  the  bankruptcy  of  the  vendor  has  ««.»« •hip- 
intervened  {k\.    Thus,  where  R.  executed  a  bUI  of  sale  to  ^**"'^  ^""^ 
C  of  a  vessel  then  at  sea,  but  before  the  delivery  of  a  copy 
to  the  officers  of  customs  at  the  ship's  port  of  *  registry,  *  1154 
became  bankrupt,  although  this  was  done  soon  after  the 
bankruptcy,  and  a  regular  indorsement  made  on  the  cer* 
tificate,  and  notice  thereof  duly  given  within  10  days  after 
the  ship's  return,  the  assignees  were  held  to  be  entitled  to 
the  bankrupt's  share  (/). 

Where  a  ship  is  transferred  to  another*  port  (m)  the  new 
regiiter  will  not  give  validity  to  the  bill  of  sale,  unless  the 
statutory  reqii^ites  have  been  complied  with.  Thus,  wtiere 
Ward,  the  owner  of  a  ship  registered  at  Newcastle,  but 
then  in  the  Baltic,  sold  her  to  Huhbari,  in  London,  who 
siibeTwards  caused  her  to  be  registered  de  novo  in  London, 
on  her  arrival  there,  but  sent  no  copy  of  the  bill  of  sale 
to  the  officers  of  customs  at  Newcastle,  it  was  held  that 
.  the  omission  avoided  the  sale  (»).  So  where  a  ship,  regis- 
tered in  the  port  of  Sunderland,  was  sold  for  value  to  a 
vendee  in  London,  by  a  regular  bill  of  sale,  dLc.  the  in- 
dorsement beinff  regularly  made  on  the  certificate,  but  no 
copy  of  the  bill  of  sale  or  indorsement  was  sent  to  the 
custom-house  officers  at  Sunderland,  but  the  vendees  ex- 
hibited the  bill  of  sale  to  the  officers  of  the  customs  in 
London,  and  delivered  up  to  them  the  certificate  of  regis- 
try, and  obtained  a  new  register,  and  the  custom-bouse 
officers  in  Sunderland,  upon  notice  from  those  in  London, 
made  an  indorsement  on  the  oath  there,  *  purporting  only,  *  1155 
that  the  ship  had  been  registered  anew  in  the  port  of  liOn- 
don  on  the  9th  of  September  1805,  it  was  held,  that  the 

(k)  Abbott's  L.  of  S.  Gl. 

(1)  JIfeM  V.  Ouimock^  2  East,  399.  But  it  seems,  that  if  the 
yendee  had  delivered  a  copy  of  the  bill  of  sale  to  the  officers  before 
the  bankruptcy,  it  would  have  been  sufficient.  (Abbott's  L.  of  S.  62.) 
Where  the  omission  is  tliat  of  the  public  officer,  and  not  of  the  in- 
diyidnal,  it  will  not  invalidate  a  transfer  of  the  ftroperty.  Healh  v. 
HMard,  4  East,  110.  Raichford  v.  Meadows,  3  Esp.  C.  69.  Ab- 
bott's L.  of  8.67. 

{f^)  SuprOf  1152,  note  (d), 

(n)  Htidh  V.  Hubbard,  4  East,  110.  See  also  Bloxam  and  others 
▼.  Hubbard,  5  East,  407.  Where  it  was  held  to  make  no  differences 
whether  the  whole  or  part  only  of  the  ship  was  sold  diirinf^  her 
absence  from  her  port  of  repriBtry. 
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WMXg       ttnigiiees  of  the  vendor,  who  became  bankrupt  on  the  29th 
IT.         c^die  same  month,  were  entitled  to  recover  the  value  of 
the  ship  from  the  vendees  (o). 


Pioof  of  iot«-  The  objects  of  the  Registry  Acts  were  aliene  from  those 
g^^J^jg*—  of  evidence  (;»).  A  register  is  frequently  essential  to  the 
^*^^  ^  communication  of  a  tifle,  and  the  want  of  it  is  in  many 
instances  conclusive  to  disprove  a  title,  but  in  other  re- 
spects the  instrument  is  a  mere  private  document,  and  it 
has  no  operation  as  evidence  but  that  which  it  derivesiircMn 
the  general  principles  of  evidence.  Proof  of  a  registry  of 
ft  ship  in  the  name  of  one  or  more  persons  is  no  evidence 
for  Uiem  to  prove  any  interest  in  them  (<;),  for  it  amounts 
to  nothing  more  than  their  declarations  (r). 
*  1156  *  In  the  case  of  Pine  v.  And€T9on{t)^  the  register  alone 
was  produced,  and  was  held  to  be  insufficient  to  prove  the 
ownership  of  the  parties.  It  was  not  prove4  that  the  par- 
ties had  made  an  affidavit  for  the  purpose  ;  but  such  further 
proof  would  not,  as  it  seems,  have  varied  the  case,  for  the 
evidence  would  still  have  rested  in  the  mere  assertion  (al* 
though  upon  oath)  of  the  parties  themselves.  Neither  is 
the  register  in  itself  evidence  to  charge  a  man  as  part- 
owner,  without  evidence  that  it  was  made  by  his  authority, 
or  that  he  afterwards  assented  to  it  and  adopted  it  {u). 

(o)  HaiuUin  v.  Jaeksimy  8  East,  511.  The  Court  being  of  opinion 
that  the  15th  and  16th  sections  of  the  8tat.34  Geo.  III.  c.  68,  were 
intended  to.  embrace  every  case,  whether  the  ship  be  in  port  or 
absent. 

(p)  The  general  object  of  the  provisions  thus  briefly  aUuded  to, 
was  to  restrict  the  commercial  privileges  formerly  enjoyed  by 
British  ewners  of  ships,  wherever  built,  to  British  owners  of  ships 
built  within  the  dominions  of  his  Majesty. 

(^)  Pirie  v.  Anderson,  4  Taunt  658.  The  affidavit  on  which  the 
registry  was  made  was  not  produced ;  the  register  purported  to 
have  been  made  on  the  oaths  of  the  parties  in  whom  the  interest 
was  alleged  to  be.  On  the  objection  being  taken,  evidence  was 
adduced  that  Comjoat  was  one  of  those  persons,  and  being  also 
master,  had  giv^i  mstructions  for  preparing  the  bond  in  the  names 
of  those  three  persons. 

(t)  Ibid.  And  in  Flower  v.  Fotifur,  3  Camp.  340,  the  reirister  was 
held  to  be  no  evidence,  for  the  derendant  in  an  action  mr  stores 
supplied  for  the  u^e  of  a  ship,  in  order  to  prove  a  plea  in  abatement 
or  the  non-joinder  of  co-defendants,  in  order  to  show  that  those 
others  were  part-owners, 

(t)  4  Taunt,  652. 

(u)  TinkUr  v.  fFalpoU,  14  East,  226.  The  defendant  was  charged 
as  part-owner  of  the  Walpole  East  Indiaman,  for  stores  supplied  to 
Ihe  ship.  The  plaintiff  proved  the  execution  of  a  bill  or  sale  to 
the  defendant,  by  the  assignees  of  a  bankrupjt  in  a  share  of  the  ship, 
and  a  register,  purporting  to  be  made  on  the  oath  of  a  third  person, 
thftt  be  and  others,  including  the  defendant,  were  the  owners. 
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Bat  although  a  register  be  no  evidence  to  fn^vt  atransfer  rART 

by  sale,  it »  firequently  conclusive  to  negatwe  a  transfer  by  iv« 

sale.  I 


Wbere  the  interest  was  alleged  to  be  in  four,  but  two  Proof  of  into-; 
only  were  mentioned  as  owners  in  the  register,  it  was  held  ^'^'V^^**^ 
that  the  action  could  not  be  maintained,  dthouffh.  in  fact    ^^^ 
they  were  all  partners  in  trade  and  had  paid  joinUy  for  the 
ship  {x).    Where  the  defendant,  who  was  sued  as  part- 
owner,  for  repairs  done  to  »  ship,  relied  on  a  previous  trans* 
fer  of  his  share,  and  proved  a  bill  of  sale  of  that  share  to  a 
third  person,  in  which  it  appeared  that  the  certificate  was 
not  truly  recited,  it  was  held  that  no  interest  passed,  and 
Chat  the  defendant  was  still  liable  (y). 

Where  a  ship  was  purchased  m  a  foreign  country,  a 
copy  of  a  bill  of  sale,  issued  by  a  public  officer,  autho- 
rized *by  law  to  authenticate  the  original,  and  to  make  *  1157 
comes,  was  admitted  as  evidence  of  the  fact  {z). 

Where  the  interest  is  on  goods,  it  may  be  proved  hj  interest  in 
evidence  of.  possession  of  the  goods  by  the  assured  or  his  fi^^'*       • 
agent,  and  by  acts  of  dominion  and  ownership. 

The  ownership  is  also  evidenced  by  bills  of  sale,  bills  of 
paicek,  bills  of  lading.  Custom-house  clearances,  &c.  and 
fuch  documentary  evidence  of  this  nature  aa  can  be  pro- 
cured ought  to  be  produced  in  proof  of  the  interest  as  al- 
leffed. 

where  gt>ods  have  been  ordered  by  the  assured,  a  deli- 
very to  an  af  ent,  or  on  board  a  ship,  according  to  the  di- 
rections of  the  latter,  is  a  delivery  to  him  (a). 

The  production  of  a  bill  of  parcels  from  the  seller 
abroad,  with  the  receipt  to  it,  and  proof  of  his  hand-wri- 
ting, has  been  held  to  be  sufficient  proof  of  the  interest  of 
the  assured  (6). 

Where  a  cargo*  has  been  consigned  to  the  assured,  the 

(x)  Camden  v.  Anderson,  5  T.  R.  709. 

ly)  WuUrddl  v.  DaU,  7  T.  R.  30^.  See  also  Dowson  v.  Leake, 
1 D.  &  R.  52 ;  where  it  was  held  that  a  joint-owner  of  a  ship,  who 
had  ]>arted  with  his  interest  to  the  other  joint-owner,  but  where 
the  ship  continued  to  be  registered  in  their  joint  names  as  a  coUa- 
taral  security,  was  liable  for  repairs,  although  he  never  interfered 
in  the  concerns  of  the  vessel.  Owners  are  liable  for  such  repairs  as 
a  prudent  owner  would  deem  to  b^  necessary,  ffehster  v.  Seekamp, 
4  B.  &  A.  353. 

(x)  Woodward  v.  Larking,  3  Esp.  C.  286, 

fa)  Sapra,  638. 

(h)  Russel  V.  Bdieme,  2  Str.  1127. 
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FART       pfoducfion  of  the  bill  of  ladinff  (c),  with  the  tefltimcmy  of 
IV.         the  master,  that  he  received  the  ffoods  oo  board,  is  suffi- 
-^— — —  cient  evidence  of  interest  (cf),  but  if  the  master  be  notcall- 
loteTut  in       edj  it  is  necessary  to  prove  that  the  goods  specified  in  the 
goo  8.  i^jji  ^^  ]3|}i]|g  ^ere  received  on  board.    Where  the  master 

is  dead,  the  proof  of  his  signature  to  a  bill  of  lading,  for 
the  delivery  of  goods  to  the  consignee,  is  evidence  of  an 
insurable  interest  of  the  latter  in  the  soods  (e).  Where 
in  such  a  case  the  master,  who  had  signed  the  bill,  had 
1158  made  a  memorandum  upon  it,  that  '*^the  contents  of  the 
boxes  on  board  were  unknown,  it  was  held  that  the  docu- 
ment did  not  prove  an  interest  in  the  consignee  (/).  The 
nature  of  a  bill  of  lading,  and  its  legal  operation  in  trans- 
ferring property,  has  already  been  adverted  to  (g).  If  the 
bill  direct  a  delivery  to  the  consignor  or  his  assigns,  or  to 
order  or  assigns,  and  be  indorsed  specially  to  a  third  per- 
son by  name,  or  be  indorsed  generally,  and  be  delivered 
to  a  third  person,  the  property  passes  to  the  indorser  or 
*  holder  (h).    And  where  the  delivery  is  to  be  made  to  a 

consignee  by  name,  the  property  is  conveyed  by  a  bona  fide 
indorsement  and  delivery  of  the  bill  of  ladine  by  that  con- 
signee where  it  is  intended  so  to  operate,  in  Sie  same  man- 
ner as  by  a  direct  delivery  of  the  goods  themselves  {i).  So 
an  indorsement  of  the  bill  of  lading,,  and  delivery  of  it  by 
a  factor,  intrusted  to  sell  the  goods  to  a  third  person,  to 
whom  he  has  sold  them,  conveys  the  interest'to  the  lat- 
ter {k) .   Where  the  interest  has  vested  by  an  indorsement  and 

(e)  Vide  supra,  908.  Bills  of  lading  for  ffoods  carried  coastwise, 
require  no  stamp.  (Scotland  v.  fVU$<mr  5  '^umt.  533-)  By  the  stat. 
48  Geo.  III.  c.  149,  sch.  part  1,  bills  of  lading  for  goods,  merchan- 
dize, or  effects  to  be  exported^  require  a  Ss.  stamp. 

(d)  Per  Ld.  Kenyon,  M^Andrtw  v.  BtU,  1  Ssp.  C.  373.  [&  Mr. 
Day's  note.] 

(t)  Haddow  v.  Parry,  3  Taunt.  303 ;  supra,  308. 

CfJ  Haddow  v*  Parry,  3  Taunt.  303. 

(g)  See  Abbott's  Law  of  Shipping,  392,  where  the  nature  and 
effect  of  these  instruments  is  described.    See  also  above,  p.  308. 

(h)  Supra,  308.  The  property  passes,  by  the  indorsement  and 
delivery  of  the  bill  of  ladmg  by  the  consignee,  for  a  valuable  consi- 
deration and  without  collusion,  although  the  indorsee  kpew  that 
the  consignor  had  taken  the  consignee's  acceptances,  not  yet  due, 
in  payment.    Cfumming  v.  Brown,  9  East,  506. 

(x)  Per  Ld.  Ellenborough  in  Mwsom  v.  Tfunnton,  6  East,  41, 
where  a  factor  is  intrusted  to  sell  goods  shipped  by  bun,  which  by 
the  bill  of  lading  are  to  be  delivered  to  order,  or  to  assigns,  and  the 
factor  indorses  the  bill  of  lading  and  delivers  it  to  a  third  person. 

rk)  6  East,  41.     Wrtght  v.  CampheU,  4  Bivr.  2047. 
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delivery  of  the  bill  of  lading,  the  indorsement  must  be       part 
proved.  '  iv. 

The  shipment  of  particular  goods  on  board  the  ship  may  ■ 
be  proved  by  the  master  or  any  other  person- acquainted 
with  the  fact  of  delivery. 

A  bill  of  lading,  signed  by  a  deceased  master  of  a  ^ship,  *  1159 
is  evidence  to  prove  the  shipment  of  the  goods  specified  in 
the  bill  of  lading,  as  well  as  the  interest  of  the  consignee, 
even  against  themselves  (Z).  A  copy  of  an  official  report 
of  the  cargo  of  a  ship,  made  under  legislative,  authority  by 
an  officer  of  the  customs,  in  whose  custody  the  original  is 
lodged,  is,  it  seems,  evidence  to  prove  the  shipment  of  the 
goods  which  it  specifies  {m\ 

A  variance  in  the  proof^ofthe  interest  from  the  aver- intere&t. 
ment  will  be  fatal.  It  is  material  that  a  disclosure  ti  the 
true  interest  meant  to  be  covered  by  the  policy,  should  be 
made,  not  only  in  order  to  apprize  thq  underwriter  whose 
case  he  is  to  meet  (n),  but  as  a  matter  of  public  policy  and 
convenience  (o).  Thus  joint  owners  who  have  insured  for 
their  joint  use,  and  on  their  joint  aecount^  cannot  recover  on 
a  count  in  the  policy,  alleging  the  interest  to  be  in  one 
only  (p). 

*But  it  is  sufficient  to  show  that  the  party  was  interest-  *  1160 
ed  when  the  risk  commenced,  although  he  was  not  inte-  Variance. 
rested  when  the  policy  was  effected  (q). 

Where  a  policy,  in  the  usual  form,  alleged  the  interest 

(I)  Uaddow  V.  Parry^  3  Taunt.  305.  See  the  principle,  supra^ 
Vol.  1.  p.  314. 

(m)  Johnson  v.  Ward,  6  Esp.  C.  47,  8. 

(n)  In  this,  as  in  other  actions  or  contracts,  it  is  essential  that 
the  names  of  the  contracting  parties  should  be  disclosed  by  the  de- 
claration, in  order  to  apprize  the  defendant,  whose  case  he  is  to 
meet,  what  admissions  or  declarations  he  may  give  in  evidence, 
and  in  order  that  he  may  be  enabled  to  object  to  a  party's  giving 
evidence  as  a  witness  against  him,  or  sitting  upon  the  Jury.    See  5 

Taunt.  106. 

• 

(o)  Per  Ld.  Ellenborough,  in  giving  judgment  in  Bdt  v.  Andty, 
16  East,  141.  And  see  the  observations  there  made  on  the  case  of 
Page  V.  fVy,  2  B.  &  P.  240,  where  the  objection  was  that  A,  and  b, 
the  purchasers  of  goods,  admitted  C.  to  a  share  in  the  concern ; 
and  the  case  was  argued  on  the  mere  question,  whether  A,  and  B. 
were  properly  averred  to  be  interested,  without  reference  to  the 
averment,  that  the  policy  was  made  for  their  use  and  on  their  ac- 
count. See  the  case  of  Hiscox  v.  BarreU^  Cor.  Lee,  C.  J.  Guildhidl, 
Dee.  1747,  cited  16  Cast,  143.  See  also  Cohen  v.  Hannam,  5  Taunt. 
101.  CaarrrOhers  v.  Sheddon,  6  Taunt.  14.  Perchard  v.  WhUmore, 
2  B.  dt  P.  155,  n. 

fp)  Bdt  ▼.  AnOey,  16  East,  141. 

(q)  2  Taunt.  237. 
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PART       the  26th  of  July,  and  the  declaration  alleged  .that  she  would 
IV.         have  sailed  on  that  day,  if^he  had  not  been  restrained  by 
^— — —  the  orders  and  command  of  the  governor  of  Jamaica,  and 
detained  beyond  that  day ;  it  was  held,  that  the  warranty 
being  absolute  and  exprera,  must  be  complied  with  (e). 
*  1163      *  Where  the  declaration  avers  that  the  ship  sailed  after 
the  making  of  the  policy,  although  it  appear  that  in  fact  she 
sailed  before,  the  variance  will  not  be  material (f )• 
Legality.  4thly.  At  common  law,  a  license  to  trade  with  the  ene- 

my couid  not  be  granted  but  under  the  great  seal.  By 
tte  Stat.  48  Greo.  3.  c.  126,  upon  an  order  in  council  being 
made  for  that  pturpose,  the  secretary  of  state  was  authoriz- 
ed to  grant  such  licenses.  The  same  statute  directs  that 
a  duplicate  of  the  order  in  council  shall  be  annexed  to  the 
license. 
Liceiiw*  Where  the  original  is  in  existence  it  oiljght  to  be  produ- ' 

ced,  as  being  the  best  evidence.  If  it  has  been  lost,  after 
evidence  of  the  loss,  proof  should  be  given  of  an  examined 
copy  of  the  order  in  the  council-book,  and  of  the  license 
remaining  in  the  secretary  of  state's  office  {s).  Where  a 
license  granted  under  the  king's  sign  manual  has  been  lost, 
evidence  should  be  eiven  of  an  eKamined  copy  of  it  from 
the  proper  register  (h). 

Where  a  license,  franted  by  the  governor  of  a  foreign 
colony,  has  been  lost,,paroI  evidence  of  its  contents  is  ad- 
missible (t).  Where  a  license  to  import  certain  specified 
articles  had  been  burnt  at  the  Custom-house,  after  proof 
that  the  Custom-house  would  not  permit  an  entry  to  be 
made  without  an  indorsement  of  the  time  of  clearance  up- 
on it,  in  conformity  with  the  order  of  council,  it  was  pre- 
sumed that  such  an  indorsement  had  been  made  upon  it  (it). 
Where  the  insured  vessel  was  warranted  to  carry  a  French 
license,  it  was  held  to  be  insufficient  to  show  that  the  cap- 
*  1164  tain,  before  the  *ship  sailed  from  Dantzic,  received  a  do- 
cument, purporting  to  be  a  French  license,  without  show- 
ing that  he  receiv^  it  from  some  person  in  authority  un- 
der the  French  government,  but  proof  that  after  the  arri- 
val of  the  vessel  at  Bordeaux  she  remained  there  a  month 

(e)  Hore  v.  WhUmore^  Cowp.  784.    [Phillips  on  Insurance,  chap* 
ix.  sect.  3.] 

(P  Peppin  T.  Solomons,  5  T.  R.  496. 

(g)  Eyre  v.  PaUgrave,  2  Camp.  605.     JRhind  v.  WUHnson,  fl 
TauBt.  237. 

(h)  Ehind  V.  WUkinwn,  2  Taunt.  237. 

(t)  Kensington  v.  Inglis,  8  East,  273. 

(k)  Butler  v.  ^nuU,  1  Starkie's  C.  23d. 
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after  the  inspection  of  the  French  license,  and  other  docu-  tart 

ments,  by  the  officers  of  the  French  government,  was  held  iv. 
to  aflbrd  prima  facie  evidence  that  the  document  was  ge- 


nuine (I).  License. 

Where  a  license  had  been  granted  to  A.  and  B.  by 
name,  for  permitting  vessels  bearins  any  flag,  to  import 
certain  specified  articles,  it  was  held  to  be  sufficient  in 
proof,  to  show  that  the  license  had  been  applied  to  the 
riiip  and  voyage  in  question,  without  further  oonnecting 
the  plaintiff  with  A.  fy  B,  to  whom  the  license  had  been 
granted  (m). 

5thly.  Whether  the  loss  proved  satisfy  the  averment  is  Proof  of  ion. 
of  course  a  question  for  the  Court.  The  general  rule  upon 
the  subject  is,  that  the  loss  must  be  a  direct  and  immediate 
c<Mi8equence  of  the  peril  insured  against  and  averred  upon 
the  record,  and  not  a  remote  consequence  (n).  Thus  in 
the  case  of  an  insurance  against  the  perils  of  the  seas,  eve- 
ry accident  which  happens  by  the  violence  of  the  wind  or 
waves,  by  thunder  and  lightning,  by  driving  against  rocks, 
by  the  stranding  of  the  ship,  maybe  considered  to  be  a  loss 
vvithin  the  meaning  of  the  policy  (o) ;  but  if  a  ship  be  dri- 
ven by  *  stress  of  weather  on  an  enemy's  coast,  and  be  there  *  1165 
captured,  it  is  a  losa  by  capture,  and  not  by  perils  of  the 
seas  {p).    To  constitute  a  stranding,  it  is  essential  that  the 

(I)  Everik  v.  Tunno^  1  Starkie's  C.  504. 

(m)  Bu(Ur  v.  AlnuH,  1  Starkie's  C.  223.  A  condition  that  the 
merchant-exporter  shall  give  security  is  not  satisfied  by  a  security 
given  by  his  vendee.    Camelo  v.  Britten^  4  B.  &  A.  184. 

(n)  Park  on  Insurance,  "OT.  102.  262.  An  averment  of  seizure  by 
enemies  un]piown  is  not  supported  by  proof  of  a  seizure  by  the 

Sovemment  of  the  country,  on  the  ground  of  illegal  importation. 
faUkU  V.  PiOU,  3  B.  &  P.  23. 

(o)  Park,  102.  1  Show.  323.  Where  a  merchant  ship  was  by 
mistake  taken  in  tow  by  a  British  ship  of  war,  and  thereby  exposed 
to  a  tempestuous  sea,  which  injured  goods  on  board  her,  it  was 
held  to  be  a  loss  by  perils  of  the  sea ;  but  itmhle,  it  might  have  been 
alleged  to  be  a  loss  by  capture.  Hagedom  v.  WhiJtmorty  1  Staride's 
C.  157. 

(p)  Green  v.  ElmsUg,  Peake's  C  212.  An  underwriter  is  liable* 
for  a  loss  sustained  immediaUly  from  the  perils  of  the  sea,  but  re- 
motely from  the  negligence  of  the  master  and  mariners.  WoUuty. 
MnUctndj  5  B.  &  A.  171 ;  and  see  Busk  v.  Royal  Exchange  Aasu" 
ranee  Company,  2  B.  &  A.  73.  Death  of  cattle  by  rolling  of  the 
s^op  is  a  loss  by  perils  of  the  sea.  Laierrenee  v.  Merdetn,  5  B.  &  A. 
107.  If  a  ship  be  blown  over  on  her  side  and  be  damaged  whilst 
die  is  in  the  craving  dock,  the.  underwriter  is  liable,  but  it  is  not 
a  loss  by  perils  of  the  sea.  PkUips  v.  Barbery  5  B.  dt  A.  561.  So 
the  underwriter  is  liable  in  respect  of  loss  in  removing  the  goods 
from  the  ship  to  the  place  of  landing,  where  it  is  done  m  the  usual 
^OQTse  of  the  voyage,  although  not  mentioned  in  the  policy.    SteW' 
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Proof  of  loss. 


Presumptive 
evidence. 


PART       ship  Striking  upon  a  rock,  &c.  should  have  been  stationa- 
iv.         ry  for  some  time  (q).     An  averment  of  loss  by  perils  of  the 
seas  is  not  supported  by  proof  that  the  vessel  was  sunk  in 
consequence  of  being  fired  upon  by  another  vessel  under  a 
mistake  (r). 

Where  a  ship  has  sailed,  and  no  intelligence  has  been 
received  of  her  within  a  reasonable  time  afterwards,  a  pre-" 
sumption  arises  that  she  is  lost  («)«  Where  the  insurance 
was  on  a  voyage  from  North  Carolina  to  London,  with  a 
warranty  against  captures  and  seizures,  and  the  loss  aver* 
red  to  be  by  sinking  at  sea,  all  the  evidence  was  that  she 
had  sailed  on  her  intended  voyage,  and  had  never  since 
been  heard  of.  Some  witnesses  proved,  that  in  such  cases 
the  presumption  is  that  the  ship  has  perished  at  sea,  all 
other  losses  being  usually  heard  of.  It  was  insisted,  for 
the  defendant,  that  as  captures  and  seizures  were  excepted, 
it  lay  on  the  plaintiff  to  prove  that  the  loss  happened  as 
averred ;  but^  Lee,  C.  J.  said,  that  it  would  be  unreasona- 
ble to  expect' certain  evidence  of  such  a  loss,  where  i^U  on 
board  were  presumed  to  be  drowned,  and  the  cf use  was 
left  to  the  Jury,  who  found  for  the  plaintiff  (t).  In  such 
cases,  it  is  proper  to  be  provided  with  evidence  of  such 
collateral  circumstances  as  tend  to  support  the  presump- 

^1166  tion,  as,  that  other  vessels  which  *  sailed  at  the  same  time 
did  actually  arrive  (u),  the  usual  length  of  the  voyage,  the 
difficulty  of  navigation,  the  prevalence  of  tempestuous 
weather,  likely  to  occasion  danger. 

The  question  of  lost  or  not  lost  being  one  of  fact,  is  of 
course  for  the  consideration  of  the  Jury,  no  general  rule 
having  been  laid  down  fixins  any  tone  after  the  sailing  of 
the  ship,  at  the  expiration  of  which  the  assured*  is  entitled 
to  receive  the  amount  of  the  loss  from  the  underwriter  (x) ; 

art  V.  Bdl,  5  B.  &  A.  236.  The  sale  of  part  of  a  cargo  for  the  pur- 
pose of  making  a  refitment  is  not  a  loss  oy  perils  of  the  sea.  Pouj- 
dl  y.  Gudgeon,  5  M.  &  S.  431. 

(q)  Baker  v.  Towry,  1  ^tarkie's  C.  436.  Macdwude  v.  Botfoi  Ex- 
change Assurance  Company,  ibid.  130.  [4  Camp.  283.  S.  C]  See 
also  itayner  v.  Gadmfind^  5  B.  &  A.  225.  Carrufhiers  v.  Sydeholkam, 
4  M.  &  S.  77.  Heame  v.  Edmunds,  1  B.  &  1$.  388.  [See  Phillips 
on  Insurance,  484.] 

(r)  CuUen  v.  BuUer,  1  Starkie's  C.  138.  [4  Camp.  269.  5  M.  & 
S.  461.  S.  C] 

(s)  Park,  105. 

(t)  Chreen  v.  Broum,  2  Str.  1199. 

(u)  JSTewby  v.  Read,  Sittings  after  Kich.  3  Geo.  III.  Park  on  to. 
106. 

{t)  Park  on  Ins.  107. 
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nor  indeed  would  a  very  general  rule  be  practicable,  bo  part 

much  must  depend  upon  Uie  particular  circumstances  of  iv. 
each  individual  case  (y). 


A  foreign  sentence  of  condemnation  {z)  is  not  evidence  l<"** 
to  prove  a  capture,  until  a  foundation  has  been  laid  for  it  Capture. 
by  proof  of  a  capture  in  fact;  after  such  proof,  the  sen- 
tence is  evidence  to  show  the  grounds  of  condemnation  (a). 
The  books  at  Llovd's  are  evidence  of  a  capture,  but  they 
are  not  in  themselves  evidence  of  notice  oi  the  loss  to  the 
underwriter  (&),  where  by  the  terms  of  the  policy  the  loss 
is  to  be  adjusted  within  a  specified  time  after  notice,  but 
thev  supply  such  evidence  otthe  fact  of  notice,  as,  coupled 
witn  other  circumstances,  may  be  sufiicient  to  go  to  the 
Jury  (c). 

*  Proof  that  the  person  who  acted  as  master  of  the  ship  *  1167 
carried  her  out  of  her  course  for  fraudulent  purposes  of  his  Barratry. 
own,  is  prima  facie  evidence  of  barratry,  without  negative 
proof  that  the  person  so  acting  as  master  was  not  the  own- 
er.   It  lies  on  the  underwriter  to  prove  in  his  own  dis- 
charge that  he  was  the  owner  (d). 

In  order  to  recover  for  a  total  instead  of  a  partial  loss,  i^^g^  amount 
the  plaintiff  must  prove  his  notice  of  abandonment  to  the  of. 
defendant  (e).      Such  notice  will  be  insufficient  for  the 
purpose  of  recovering  a  total  instead  of  a  partial  loss,  if  it 

ijf)  In  SpaiD  and  France,  however,  rules  h€xe  been  laid  down 
upon  the  subject.    Ibid. 

(z)  As  to  the  proof  of  a  foreign  sentence,  vide  aupra. 

(a)  MarsluiU  v.  Parker^  2  Camp.  69. 

(b)  Md  V.  PoU$,  3  Esp.  C.  242.  [and  Mr.  Day's  note.] 

(c)  Ibid.  Where,  in  addition,  it  was  proved  that  the  loss  was 
pubUdy  known, — that  the  defendant  was  a  subscriber  to  Lloyd'?, 
and  in  the  daily  habit  of  examining  the  books,  and  the  broker  swore 
to  his  belief  that  the  defendant  had  had  notice. 

(d)  Ross  V.  Hunter,  4  T.  R.  33.    Park  on  Ins.  154. 

(e)  Park  on  Ins.  186.  228.  An  abandonment  must  be  made  be- 
fore satisfaction  can  be  demanded,  ibid.  It  must  be  total,  not  par- 
tial, ibid.  The  insured  may  always  elect  not  to  abandon,  but  he 
cannot  at  his  own  option  convert  a  partial  into  a  total  loss  (2  Burr. 
697) ;  nor  can  he  abandon,  unless  at  one  period  or  other  of  the  voy- 
ace  there  has  been  a  total  loss  (Cazcdet  v.  St,  Barbe,  1  T.  R.  187. 
ArfKtftcx  V.  Bradleu,  Easter,  2^  Geo.  I.  Park  on  Ins.  257.  Da 
CMto  ▼.  FMk,  4  Burr.  1966.  Anderson  v.  Wailis,  2  M.  &  S.  240,) 
that  is,  when  the  object  of  the  insured  is  so  far  defeated  by  a  peril 
in  the  poficy  that  it  Is  not  worth  his  while  to  pursue  it,  or  if  the 
salvage  be  very  high,  or  amounting  to  one  ha\f(semhle)  or  if  further 
expense  be  necessary,  and  the  insurer  will  not  eoffage  to  pay  that 
expense  at  aU  events,  although  it  should  exceed  the  value,  or  fail 
of  success.  2  Burr.  1209.  Park  on  Ins.  231.  [See  Gordon  v. 
Mass,  Fire  and  Marine  ins,  Companyj  2  Pirk.  249.1 
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PART       appear  that  the  assured  has  not  made  his  election ,  and  gi- 
nr.         ven  his  notice  of  abandonment  speedily,  and  in  the  first 

instance,  as  soon  as  he  has  heard  of  the  loss  (/),  or  at  the 

•Lou«  earliest  opportunity  after  he  has  examined  into  the  state  of 

♦  iifiQ  ^"^e  cargo  (g-). 
1 100      *  ^  payment  into  Court  of  a  p^r-centage  on  a  valued  po- 
ioM?"°* "        I'cy  does  not  admit  a  total  loss  (A). 

The  plaintiff  may  recover  for  a  partial,  although  he  de- 
clare for  a  total,  loss  (t),  but  if  he  declare  on  a  total  loss 
by  capture,  and  it  appear  that  the  ship  was  re-captured,  he 
cannot  recover  the  amount  of  the  loss  sustained  by  salvage, 
unless  he  prove  the  proceedings  in  the  Admiralty  Court 
under  seal  (A:),  for  his  claim  depends  upon  the  judgment  of 
the  Admiralty  Court  (I).  But  the  amount  of  salvage  may, 
it  seems  be  recovered,  although  it  be  not  specifically  al- 
leged as  a  loss  in  the  declaration  (m). 

An  adjustment  is  proved  by  evidence  of  the  signature  of 
the  underwriter,  or  his  agent,  withproof  of  the  authority  of 
the  latter  (n).  It  is,  it  seems,  to  be  presumed,  that  an 
agent  who  has  authority  to  subscribe  a  policy,  has  also  au- 
thority to  siffn  an  adjustment  of  loss  {o). 

The  legd  operation  and  effect  or  an  adjustment^  in 
evidence,  seems,  (although  some  contrariety  of  opinion 
has  been  expressed  on  the  subject  (p), )  to  dej^nd 
upon  settled  and  established  pnnciples.  An  adjust- 
ment is  nothing  more  than   a   written  admission  of  the 

(f)  In  order  to  put  the  underwriter  in  a  situation  to  do  all  that 
is  necessary  for  the  preservation  of  the  property,  whether  sold  or 
unsold.  MitekeU  Y.  Edie,  I  T.  R,  eOS.  Mwod  y.  HtnckeUj  Gmld- 
hal],  after  Mich.  1795.— Park  on  Ins.  280. 

(g)  Martin  v.  Crokatt^  14  East,  465.  demon  v.  Bayal  Exchange 
Jhaurance,  2  Marsh.  88.  6  Taunt.  383.  ^Idridge  ▼.  BeO,  1  Star- 
kie's  C.  498.  See  Reed  v.  Banhamy  3  B.  6&  B.  147  :  Sale  of  a  ship 
at  Calcutta,  the  captain  arrived  April  25 ;  the  ship's  papers  anived 
May  5th,  and  notice  given  on  the  5th,  without  communication  with 
the  underwriters,  was  held  to  be  sufficient. 

(h)  Rucker  v.  PdUgrcme^  1  Taunt.  419. 

(i)  Gardiner  v.  Croasdale,  2  Burr.  904.    B.  N.  P.  129. 

(k)  Thellusson  if  oiher9  v.  Shedden,  2  N.  R.  228. 

(I)  The  Stat  43  Geo.  III.  c.  160,  s.  40,  directs,  that  in  all  cases  of 
capture  and  re-capture  the  amount  of  salvage  shall  be  ascertained 
in  the  Admiralty  Court. 

(m)  Cary  v.  King,  R.  T.  Hardw.  304.    Park  on  las.  613. 

(n)  Supra, 

(o)  Per  Ld.  EUenborough  in  Richardson  v.  ^nderBon,  1  Camp. 
43,  n. 

{p)  Park  on  Ins.  C.  6. 
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amount  of  the  loss  as  settled  between   the  parties,  and       part 
indorsed    upon    the    policy,   after  which    acknowledg-         it. 
ment,  ^time  is  usually  given  (^),  (which  is  sometimes  stat-  ..—...^ 
ed  in  the  indorsement  accordmgly)  to  the  insurer  to  pay  Effeet  of  an 
that  amount.    The  effect  there,  as  in  other  cases  of  ad-  ^^^"'^"^' 
misnon,  seems  to  be  simply  this,  to  relieve  the  plaintiff     ^^^^ 
from  proving  his  case  in  detail,  and  to  enable  him  to  re- 
cover the  a^usted  amount  without  further  proof  (r),  ac- 
cording to  the  general  principles  already  announced  («), 
and  the  practice  in  analogous  cases  (i).  ^ 

It  appears,  that  in  the  case  of  De  Garron  v.  Oalhraiih^u), 
the  plaintiff  gave  no  other  evidence  than  the  adjustment, 
and  that  the  witness  who  proved  it  swore  that  doubts,  soon 
after  they  had  signed  it,  arose  in  the  minds  of  the  under- 
writers, and  they  refused  to  pay  ;  upon  which  Lord  Ken- 
yon  held  that  thie  plaintiffs  must  go  mto  other  evidence,  and 
in  default  of  other  evidence  nonsuited  them,  and  the  Court 
of  Kinff's  Bench  afterwards  refiised  to  set  aside  the  nonsuit. 
Notwimstanding  this  high  authority,  it  is  difficult  to  re- 
concile this  case  with  general  principles.  Upon  all  the 
decisions,  as  well  as  upon  principle,  the  adjustment  was 
frimafaeie  evidence  to  establish  the  claim,  it  seems  then 
to  be  difficult  to  say,  upon  what  ground  the  existence  of 
the  subsequent  doubts  in  the  minds  of  the  underwriters 
could  be  evidence  at  all  *  against  the  plaintiff,  and  still  *  1170 
more  so,  to  say  that  such  doubts,  although  communicated 
to  the  plaintiff^  could  do  away  the  effect  of  a  previous  de- 
liberate admission  ;  if  this  were  so,  it  would  furnish  a  sum- 
marv  mode  of  getting  rid  of  the  most  solemn  admissions 
in  all  cases.  Tne  refusal  to  pay  the  amount  was  nothing 
more  than  what  necessarily  occurs  whenever  an  action  is 
brought  afler  an  adjustment.  The  prima  fcuie  admission 
stood,  as  it  seems,  uncontradicted ;  and  at  all  events,  and 
even  nggnming  that  the  subsequent  doubts  could  in  any 

(q)  A  month  it  seems  is  the  time  usually  allowed.  Jdl  v.  Prait^ 
d  Stafkie's  C.  ^7. 

(r)  As  it  seems  on  the  indtbHaius  cotmt,  for  unless  there  be  some 
adnuflsion  that  the  loes  happened  as  averred  in  the  special  Court, 
there  would  be  a  difficulty  m  applying  the  general  admission  to  that 
coont.  See  Hogg  v.  OMne^f,  Sittings  after  Trin.  1745,  Cor.  Lee, 
L.C.  J.  Beawes  Lex.  Merc.  310.  Fark  on  Ins.  193.  Rogers  v. 
Maiar^  Sittings  after  Trin.  1790.  Ibid.  194.  Christian  v.  Coombe, 
2  &p,  C.  489. 

(s)  Suproj  123. 

(i)  As  in  the  case  of  a  bill  of  exchange,  suproj  372.  So  in  cases 
of  bankruptcy,  165. 

(n)  Sittings  after  Mich.  Term,  1795.    Park  on  Ins.  194. 
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PART       way  qualify  that  admission,  the  effect  of  it  wa»  rather  a 
IT.         matter  for  the  coAyderation  of  the  Jury,  than  a  ground  of 
....i,....-.—  nonsuit.    The  report,  however,  of  this  case  is  very  short ; 
Effect  of  an      and  it  may  be  collected  from  the  statement  made  by  the 
Adjustment,     learned  author  of  the  work  from  which  the  case  is  cited, 
(who  was  counsel  in  the  cause)  that  the  doubts  were  com-* 
municated  {x)  by  the  defendant  to  the  plaintiff  immediately 
after  they  nad  signed  the  adjustment.    A  mere  subsequent 
communication,  notifying  the  intention  of  the  party,  could 
not,  it  should  seem,  deprive  the  plaintiff  of  the  benefit  of 
his j^rtma/ocie  evidence;  its  effect  would  rather  be,  as  in 
the  case  of  a  bill  of  exchange,  to  estop  him  from  saying 
that  he  had  been  taken  by  surprize,  when  evidence  .waa 
offered  by  the  defendant,  notwithstanding  the  adjustment, 
to  disprove  his  liability.    If  indeed  the  conomunicatioii 
could  be  considered  as  a  contemporaneous  transaction, 
and  part  of  the  re$  ^esta,  then,  as  the  whole  of  the  circuna[«« 
stances  accompanying  the  adjustment  must  be  taken  toge- 
ther, the  effect  might  be  to  show  that  the  adjustment  was 
not  an  absolute  one,  but  subject  to  the  removal  of  the 
doubts  so  expressed  (y). 
^1171      *  This  view  of  the  case  seems  however  to  be  inconsistent 
with  the  observations  made  by  Lord  Kenyon  on  refusing 
the  motion  for  a  new  trial  (z). 

In  the  case  of  Hogg  v.  GoUtney  (a),  Lee,  C.  J.  said,  an 
adjustment  on  a  policy,  by  which  the  defendant  agreed  to 
pay  the  adjusted  amount  a  month  after  date,  was  to  be 
considered  as  a  note  of  han'd,  and  that  the  plaintiff  had  no 
occasion  to  enter  into  proof  of  the  loss  (6). 

(x)  And  see  Ld.  Kenyon's  observations  on  refusing  the  rule  fer 
a  new  trial,  infra^  note  (z). 

(y)  Especially  as  in  such  a  case  one  indicium  of  the  intent  of  the 
party  to  be  bound,  which  exists  in  the  case  of  a  bill  of  exchange  or 
other  security,  viz.  the  delivery  of  it  to  the  plaintiff,  would  be 
wanting,  for  the  policy  would  at  all  events  be  in  the  plaintiff^s 
possession. 

(z)  He  said,  "I  admit  the  adjustment  to  be  evidence  in  the 
cause  to  a  certain  extent ;  but  I  thought  at  the  trial,  and  rtitf  think, 
that  where  the  same  witness  who  proved  the  signature  of  the  de- 
fendant to  the  adjustment,  said,  that  doubts,  «oen  afUr  the  adjost- 
ment  took  place,  arose  in  the  minds  of  the  underwriters  as  to  the 
honesty  of  the  transaction,  and  they  called  for  further  proof,  the 
plaintinf  should  have  produced  other  evidence ;  and  that  shutting 
the  door  against  inquiry  after  an  adjustment,  would  be  putting  a 
stop  to  candour  and  fair  dealing  amongst  the  underwriters.^' 

(a)  Beawes,  Lex.  Merc.  310.    Park  on  Ins.  193. 

(h)  See  the  remarks  on  the  observations  in  Mr.  Park's  Law  of 
Ins.  194,  ^^e^icenf. 
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tt  is  clear,  on  the  other  hand,  that  an  adjustment  is  but  pabt 

presumptive  and  prima  fade  evidence,  liable  to  be  rebutt-  iv. 
ed  by  proof  on  the  part  of  the  defendant,  repelling  the 


plaintifTs  claim  to  recover.  The  signing  the  adjustment  Efibctof  m 
creates  no  new  debt,  even  assuming  time  to  have  been  Adjustmam* 
given;  for  a  promise  to  pay  in  consideration  of  for- 
bearance to  sue,  where  there  is  no  lesal  right  to  sue, 
is  a  mere  nudum  pactum  (c).  It  would  also  be  con- 
trary to  the  plainest  principles  of  justice  and  sound  policy, 
that  a  party  should  be  *  estopped  by  a  mere  gratuitous  «  1172 
promise,  from  showing  the  real  merits  of  the  case  (<2).  Con- 
sistently with  these  principles,  it  may  be  shown  that  no~ 
debt  existed ;  or  the  presumption  arising,  from  the  admis- 
sion may  be  rebutted  by  proof  that  it  was  obtained  by  frau- 
dulent practices.  An  underwriter,  after  admitting  his  lia- 
bility, must  indeed  make  a  strong  case ;  but  an  adjustment 
is  a  mere  admission,  without  any  consideration  to  support 
it,  except  the  defendant's  liability  on  the  policy ;  and  until 
be  has  paid  the  money  he  is  at  liberty  to  avail  himself  of 
any  defence  which  the  law  or  facts  of  the  case  will  fur-* 
nish  (e).  Thus  in  the  case  of  Herbert  v.  Champion  (f)^  the 
defendant  was  admitted  to  prove  in  defence,  that  a  letter 
from  the  captain  to  the  insurer,  containing  intelligence  as 
to  the  sailing  of  the  ship,  had  not  been  communicated  to 
the  insurer  previous  to  the  insurance,  although  the  defend- 
ant had  read  the  letter  previous  to  the  adjustment.  In 
the  case  of  Shepherd  v.  Chewier  (g)  Lord  EUenborouffh  in- 
formed the  Jury  that  the  adjustment  did  not  bind  the  de- 

(c)  See  Barber  v.  Fox,  3  Saund.  ]36.  Loyd  v.  Lee,  1  Str.  94. 
Tioley  v.  Windham,  Cro.  Eliz.  206.  3  B.  &  P.  249»  note  (a).  Rann 
Y.  Hughes,  7  T.  R.  350.  n. 

(d)  See  Ld.  Renyon's  observations  in  De  Garron  v.  GaXbraiih^ 
Park  on  Ins.  194.    Supra,  1169.    See  also  the  principles,  ««jmi,ib. 

(t)  Per  Ld.  EUenborough  in  Herbert  v.  Champion^  1  Camp*  134 

(f)  Ibid.  Park  on  Ins.  196.  The  plaintiff  in  that  ease  had  a 
verdict,  the  Jury  deeming  the  letter  to  oe  immaterial. 

{g)  1  Camp.  274.  In  that  case  the  policy  seems  to  have  been 
discharged  by  the  deviation  of  the  ship;  but  evidence  was  offered 
on  the  part  of  the  plaintiff^  to  prove  the  defendant's  knowledge  of 
that  fact  previously  to  the  adjustment ;  and  Lord  EUenborouffh  left 
it  as  a  question  to  the  Jury  upon  the  evidence,  whether  in  fact  the  de- 
fendant, when  he  adjusted,  knew  of  the  deviation.  The  Jury  found 
for  the  defendant ;  the  question  did  not  arise,  whether  an  adjust- 
ment, with  knowledge  tnat  tiie  policy  had  actuallv  been  discbarf^- 
ed,  would  revive  it.  Upon  the  principles  ahready  adverted  to,  it 
seems  to  be  clear  that  it  would  not 
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FAftT       fendant,  unless  there  was  a  foil  diselosare  of  the  cireum- 
iT.         stances  of  the  case  (1). 
■  *  It  is  a  g:eneral  rule,  founded  upon  principles  of  policy 

♦  1173  and  convenience,  that  money  paid  with  a  knowledge  of  the 
Money  paid  by  ftcts  cannot  be  recoTcred,  although  the  party  raid  the 
tiM  inturer.      money  under  a  mistake  as  to  his  legal  liability  (A).    But 
money  pud  even  after  an  adjustment,  and  after  the  name 
of  the  underwriter  has  been  struck  off  both  the  policy  and 
the  adjustment,  may  be  recovered  by  the  insurer,  if  it  was 
paid  under  a  mistake  in  (act  (t),  or  on  proof  of  fraud  {k). 
To  rocovtr  Hie  usual  acknowledgment  in  the  policy  of  the  receipt 

pmniam.  ^f  ^^  premium  by  the  underwriter  from  the  broker,  is  con- 
clufciiye  evidence  of  the  fact  in  an  action  by  the  assured  to 
recover  the  premium  (I)  (2).  The  premium  may  be  reco- 
vered where  the  insurance  was  effected  under  a  rea8<niable 
*  1174  expe<^tation  that  a  license  would  be  prdcured  *  to  legalize 
the  voyage,  although  no  license  has  been  in  fact  procured, 
and  the  voyage  was  in  consequence  illegal  (m). 

After  an  abandonment,  and  the  payment  as  for  a  total 

loss,  if  there  was  in  &ct  a  total  loss  at  the  time  of  adjust- 

^  ment,  although  it  afterwards  turn  out  that  the  loss  was  but 

f&;  BOKe  V.  Lttffiley,  3  East,  469.    Supra,  112. 

(i)  Ibid.    And  see  Park  on  Ins.  197. 

(k)  Per  Ld.  EHenborough  in  BtOne  v.  Lumky,  2  East,  469. 

(I)  Dabtdl  V.  ilfotr,  1  Camp.  532.  Ld.  Ellenborough  in  that  case 
observed,  ^  If  a  man  acknowledges  that  he  has  received  a  sum  of 
money  ftom  a  broker,  and  accredits  him  with  his  principal  to  that 
amouBt,  he  shall  not  afterwards,  as  between  himself  and  the  prin- 
cipal,  be  allowed  to  say  that  the  broker  never  paid  him.  It  is  well 
known  that  there  are  running  accounts  kept  between  the  insurance 
broker  and  the  underwriter ;  and  Ld.  Kenjron  held,  that  the  fonner, 
before  paying  premiums  to  the  latter,  might  maintain  an  action 
against  the  assured  to  recover  the  amount  of  them  as  for  money 
paid."  This  doctrine  rests,  it  seems,  upon  the  peculiar  situation  of 
the  parlies  in  the  case  of  an  insurance  througn  the  medium  of  a 
broker,  for  otherwise  a  mere  receipt  is  not  conclusive  evidence,  as 
between  the  parties,  of  the  payment  of  the  money.  Sttprot  tit. 
Parol  Eoidmet ;  If  t^^  tit.  Reot^ 

It  foUows,  firom  the  above  decision,  that  the  underwriter  cannot 
maintain  an  action  against  the  assured  for  raendums.  Bat  he  may 
recover  against  the  broker  for  premiums,  rark  on  Ins.  39.  Edgmr 
r.  Fatder,  3  East  ftOSL 

J[m)  Uenl^r.  SUsn^Mk,  1  Btaritie'sC.  254;  [4  Camp.370.]  5 


(1)  [The  doetrine  on  the  subject  of  witft'iMfsient,  as  held  by  the 
American  courts,  will  be  fbund  in  Mr.  Phillips's  Treatise  on  Insur- 
•Aoe,  chap,  zz.] 

(A)  [See  PhiUips  on  Insurance,  76-79.] 
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s 

pBfiiid,  the  UMwrer  cannot  aftenrafdUi  recorer  the  money       wjoet 
80  {Mid,  but  he  stands  in  the  place  of  the  insured  as  to  any        ir. 
benefit  to  be  dedved  from  salvage  (n). 


The  defendant  may  t  under  the  general  issue,  adduce  evi-  DtftDce. 
dence  to  avoid  the  policy  on  iSe  ground  of  fraud.  The  Fraud. 
hg^  presumption  in  favour  of  innocence  in  this,  as  well 
•s  in  all  other  cases,  renders  full  and  satisfectory  proof  ne* 
cessary  (p).  In  contracts  of  this  nature,  where  the  hisliest 
degree  of  ffood  feith  is  requisite,  either  the  assertion  df  that 
wmeh  is  nlse,  or  the  conceabnent  of  that  which  is  tnie, 
and  which  in  the  least  decree  affects  the  nature  of  the  risk, 
will  vitiate  the  contract  (^.  Where  the  contract  is  made 
through  the  medium  of  a  broker,  the  rule  is  that  the  bro- 
ker must  communicate  whatever  is  in  the  special  know- 
ledge of  the  assured,  but  he  is  not  bound  to  communicate 
*  matters  which  are,  as  it  were,  in  the  middle  between  the  ^  ^^'^^ 
assured  and  the  underwriter ;  he  is  not  bound  to  make  a 
lab<Miou8  disclosure  of  «what  is  known  to  all  (r).    It  is  Sttf>  ^^""^  ^ 


ficient  if  the  assured  communicate  nil  facts  within 
knowledge ;  they  are  not  bound  to  state  apy  opinion  or 
conclusion  founded  upon  those  facts  (t). 

Some  diflerence  ol  opinion  has  been  entertained  upon 
the  question,  whether  the  judgment  of  persons  conversant 
with  the  business  of  insunng  is  admissible  to  show  that  a 
knowledge  of  the  facts'  not  communicated  would  have  en- 
hanced me  premium.  Where  the  assured  resided  in  Jer- 
sey, from  which  their  ship  sailed  on  the  6th,  and  rumours 
prevailed  in  Jersey  fi^m  tnat  day  up  to  the  16th  (when  the 
letter,  directing  the  insurance  was  dated),  that  a  capture 
bad  been  made  on  the  7th,  which  rumours  were  not  com- 

(n)  JDaeoita  v.  FMh^  4  Burr.  1966.  Note,  tbat  in  that  cam  there 
was  an  agreement  that  the  insurers  should  be  content  with  sal* 
vage  in  such  proportion  as  the  sum  insured  bore  to  the  whole  in- 
terest. 

(p)  Park  on  Ins.  395.  Fraud  in  this,  as  well  as  in  all  other  cases, 
may  be  proved  by  means  of  eireumstantial  evidence ;  direct  and 
positive  proof  is  in  such  instances  seldom  attainable. 

(q)  See  De  Cggta  v.  Standrti^  3  P.  Wms.  170.  Seaman  v.  Fmb- 
mm,  9«Str.  1183.  BetkihtaiU  v.  JVh/mve,  cited,  3  Taunt.  41. 
lAineh  V.  Duntford  14  East,  496.  Sawieu  v.  Idnulon^  5  Taunt.  3^ 
(Sddtlane  v.  King,  1  M.  &  8. 35.  Bnfe  v.  Turner  3  Marsh.  46. 
6  Taunt.  338. 

(r)  Per  Lord  EUenborough  in  FaUanee  v.  Dewar,  1  Camp.  503. 
Bee  Kingshn  v.  Knibhsy  1  Camp.  508.  n.  Syen  v.  Bridge,  Doug. 
537.  PeUy  v.  Ruwd  Exchange  Assurance^  1  Burr.  341:  iMkini  v. 
PicktrsgiU,  Marsh.  737. 

(9)  B^  V.  Bea,  d  Camp.  475.  [See  PhiUips  on  Insurance,  108, 
if  »eq.] 
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MAT      mmiiealed  to  Ihe  underwriten,  witnenes  were  allowed  to 
IT*         ptme,  that  if  the  fiicts  had  been  commuiiicated  to  them 
———"-—  they  would  not  have  eni^ed  in  the  risk  {t).    Gibbs,  C*  J. 
s*^^  in  ffiffitning  up  to  the  ^ry,  obeenred,  *<  It  is  the  province 

nra^af&ct^  of  the  Jury,  hot  of  individual  underwriters,  to  decide  what 
tsicU  ought  to  be  communicated.  It  is  not  a  question  of 
science,  on  which  scientific  men  will  mostly  think  alike, 
but  a  questicm  of  opinion,  liable  to  be  governed  by  fimcy, 
*  1176  and  in  which  the  diversity  might  *be  endless.  Such  evi- 
dence leads  to  nothing  satisractory,  and  ought  on  that 
ground  to  be  rejected  (u)." 

(t)  The  question  whether  they  would  have  engaged  in  the  risk, 
appears  clearly  to  have  been  objectionable.  See  Smhon  v.  Letigit- 
ffian,  2  Starkie's  C.  358. 

(u)  DurrtU  v.  Bederhf^  Holt's  C.  283.  In  the  case  of  Boehm  ▼. 
Carter^  3  Burr.  1905,  the  broker,  on  cross-examination  by  the  de- 
fendant, said  that  he  did  not  believe  that  the  defendant  would  have 
meddled  with  the  insurance  if  he  had  slen  two  letters,  alluding  to 
two  letters  which  had  been  written  by  the  party  whose  property 
had  been  insured  in  the  plaintiff's  name,  in  which  he  Boecifiea  cer- 
tain facts  which  ought,  as  was  contended  by  the  defendant,  to  have 
been  communicated  to  the  underwriter.  Lord  Mansfield  in  dis- 
charging the  rule  which  had  been  obtained  for  a  new  trial,  said, 
**  that  as  to  the  o]Mnion  of  the  broker,  it  was  mere  opinion  to  which 
the  Jury  ought  not  to  pay  the  least  regard ;  that  it  was  not  evi- 
dence ;  it  was  an  opinion  after  the  event,  without  the  least  founda- 
tion from  anv  previous  precedent  or  usage,  and  which,  if  rightly 
formed,  could  only  be  drawn  from  the  same  proceeding  from  Which 
the  Crourt  and  Jury  debided  the  cause."  In  this  case  it  is  observa- 
ble that  the  evidence  of  the  broker  was  mere  opinion,  as  to  the  pro- 
bable conduct  of  the  principal  under  circumstances  which  never 
happened,  and  was  not  given  as  the  result  of  his  judgment  upon 
the  value  of  the  indemnity,  as  upon  a  matter  of  calculation  and  of 
science. 

Upon  the  general  question,  whether  a  witness  may  be  asked, 
whether,  in  his  judgment  the  risk  would  be  increased,  and  conse- 
quently the  value  of  the  indemnity  enhanced,  bv  particular  circum- 
stances, it  is  to  be  observed,  that  the  price  and  value  must  usually 
be  a  matter  of  calculation,  depending  upon  the  probability  of  loss, 
and  calcidated  upon  the  average  number  of  losses ;  and  it  is  a 
combined  matter  of  skill  and  experience  to  ascertain  what  circum- 
stances ought  to  be  taken  into  the  account,  for  ,the  purpose  of 
estimating  the  probability  of  loss,  and  the  value  of  an  insurance, 
under  particular  circumstances,  estimated  upon  an  average.  It  is 
therefore  difficult  to  say  that  the  question  of  value,  in  su^  a  case, 
is  not  one  which  requires  the  judgment  of  experienced  and  skilful 
persons. 

In  order  to  prove  that  the  ship  was  not  seaworthy  when  she  sail- 
ed, ship-builders  are  competent  to  give  their  opimon  on  the  facts 
detailed  by  others,  (1  Camp.  117,)  and  yet  the  Jury  may  fipequently 
be  better  judses  of  the  state  and  condition  of  the  vessel'than  they 
would  be  of  the  real  value  of  a  policy.  It  is  true,  that  a  Jury  of 
merchants  at  Guildhall,  skilful,  intelligent,  and  acute  and  experi- 
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*  In  a  later  caae  (d?),  where  the  defence  was,  that  mate*       pabt 
rial  infermation,  as  to  the  time  when  the  ship  sailed  had         it.    • 
been  withheld  from  the  underwriter,  and  the  letter  upon  . 
which  the  insurance  had  been  effected  was  eiiren  in  evi-  Fraud. 
dence,  Holroyd,  J.  held* that  a  witness  conversant  in  the  material  facts, 
subject  of  insurance  might  eiire  his  opinion  as  a  matter  of 
judgment,  whether  particular   facts,  if  disclosed,  would 
make  a  difference  as  to  the  amount  of  the  premium.    The 
premium  had  been  considered  as  calculated  upon  an  ordi- 
nary risk,  and  the  question  was  not  what  the  private  opi- 
nion of  the  individual  might  be  in  the  particular  case,  but 
what  in  his  judgment  the  general  opinion  would  be  amongst 
those  conversant  in  such  matters. 

Whenever  the  fixing  the  fair  price  and  value  upon  a 
contract  to  insure  is  a  matter  of  skill  and  judgment,  acting 
according  to  certain  general  rules  and  principles  of  calcu- 
lation, applied  to  the  particular  circumstances  of  each  in- 
dividual case,  it  seems  to  be  matter  of  evidence  to  show 
whether  the  ftet  suppressed  would  have  been  noticed  as  a 
term  in  the  particular  calculation.  It  would  not  be  diffi- 
cult to  propound  instances  in  which  the  materiality  of  the 
feet  withheld  would  be  a  question  of  pure  science  ;  in  oth- 
er instances,  it  is  very  possible  that  mere  common  sense, 
independent  of  any  peculiar  skill  or  experience,  would  be 
sufficient  to  comprehend  that  the  disclosure  was  material, 
and  its  supinression  fraudulent,  although  not  to  understand 
to  what  extent  the  risk  was  increased  by  that  fact.  In  in- 
termediate cases,  it  seems  to  be  difficult  in  principle  whol- 
ly to  exclude  the  evidence,  although  *its  importance  may  *  1178 
vary  exceedingly  according  to  cftumstances.  It  is  obser- 
vable, that  in  the  two  cases  above  cited  (y),  the  evidence 
was  in  fact  admitted,  although  strong  remarks  were  made 
upon  its  operation. 

The  practice  has*  obtained,  of  admitting,  in  actions 
against  an  underwriter,  evidence  of  representations  made 
by  the  assured  to  the  first  underwriter,  upon  a  presump- 

enced  as  they  are  in  such  matters,  would  in  all  probability  be  «s 
emnpetent  to  form  an  oinnioii  on  such  matters  as  the  witnesses 
themselves^  but  it  is  to  be  recollected,  that  the  question  is  as  to  the 
gmeral  admissibility  of  such  evidence,  and  it  may  frequently  hap- 
pen that  a  Jury  is  comnoeed  of  persons  very  incompetent  to  form 
a  correct  judgment  of  tneir  own  in  such  matters. 

(t)  Berlhon  v.  Loughman,  2  Starkie's  C.  258. 

fy)  Boekm  v.  Carier,  3  Burr.  1905.    Diirrett  v.  Bededy,  Hoh's  C. 
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PAJtx       tioDy  as  it  leema,  that  the  deJendant  acted  upon  the  fcith 
»     IT.        of  the  jrepreaentation  80  made  (y). 

In  the  case  of  Manden  y.  Retd  {^zV^  the  Court  iatimated 

Fraud.  hq  opinion,  that  wherever  a  material  fact  had  been  repre- 

wSeruTfiTcts.  rented  to  the  firat  underwriter  to  induce  him  to  subscribe 
the  policy,  it  should  be  taken  to  have  been  made  to  all  the 
rest  without  the  necessity  of  repeating  it.  The  rule  how- 
ever seems  to  have  been  confined  to  such  representations 
as  have  been  made  to  the  first  underwriter  (a) ;  and  not- 
withstandinff  the  practice  which  has  obtained,  die  sound- 
ness of  the  doctrine  has  been  questioned,  and  if  it  be  still 
allowed  to  psevail,  it  must,  it  seems,  be  taken  with  consi- 
derable qualification  (i)  (1). 
*  1179  *The  order  in  which  the  signatures  appear,  as  subscri- 
»L!^nt^^  bed  to  die  policy,  is  evidence  that  the  contracts  were  made 
with  the  underwriters  in  that  order  (c).  The  defendant  is 
also  at  liberty,  under  the  general  issue,  not  only  to  nega- 
tive, by  evidence,  the  performance  of  such  express  condi- 
tions aind  warranties  as  are  precedent  to  the  plaintifi^s  title 
to  damages,  the  burthen  oi  proving  which,  by  priwia  facie 
evidence  at  least,  lies  on  the  plaintifi* ;  but  he  may  also 
show  that  the  plaintiff  has  not  performed  those  conditions 

(y)  3  Elast,  573.  Pawton  v.  Watson^  Cowp.  789.  StotckpoU  v. 
Simony  Park.  648. 

(z)  3  East,  573. 

(a)  Ibid,    * 

(b)  Upon  this  doctrine,  Ld.  EUenborough,  in  the  case  of  lVrre«- 
itr  v.  PtgoUf  1  M.  &  S.  9,  observed  as  follows,  "  Whenever  the 
question  comes  distinctly  be||^e  the  Court,  whether  a  communica- 
tion to  the  first  underwriter  is  virtually  a  notice  to  all,  I  shall  not 
scruple  to  remark  that  that  proposition  is  to  be  ^^eceived  with  great 

aualification.  It  may  depend  upon  the  time  and  circumstsnoes  un«- 
er  which  that*  communication  was  made ;  but  on  the  mere  naked 
unaccompanied  fact  of  one  name  standing  first  upon  the  policy,  I 
should  not  hold  that  a  communication  to  him  was  virtually  made 
to  all  the  subsequent  underwriters ;  but  the  question  is  of  such 
magnitude,  that  if  it  should  arise,  1  diould  direct  it  to  be  put  upon 
the  record,  in  order  that  it  might  be  submitted  to  the  consideration 
oCall  the  Judges." 

(e)  Manden  v.  ReH  3  East,  573 ;  and  it  was  there  held,  that  a 
slip  of  paper  made  at  the  time  when  the  different  assuBBrs  subscri* 
bed  their  policy,  and  containing  their  names  in  the  erder  in  which 
they  actually  subscribed,  was  not  adnussible  in  evidence  without  a 
stamp,  the  evidence  tending  to  show  that  the  oontract  entered  into 
was  different  from  that  which  appeared  on  the  face  of  the  contract 
itself. 

(1)  [A  representation  to  an  underwriter  on  one  policy  is  held  not 
to  be  such  to  an  underwriter  on  another  policy  on  the  same  property 
and  against  the  same  risks.    Elting  v.  ScoH,  2  Johns.  157/) 
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which  tbe  law  implies  (o).    Thas  he  may  show  that  the  part 

ship  was  not  seaworthy  at  the  time  when  she  sailed.    The  iv. 
testimony  of  experienced  and  skilful  persons  is  admisuble 


for  this  purpose,  although  they  form  their  judgment  upon  Breach  of 
obtenrations  detailed  by  others  (d).    If  the  incompetency  ''*"""*y' 
of  the  ship  occurs  at  an  early  period  of  the  voyage,  a  pre* 
sumptioD  naturally  ^ses  that  the  cause  existed  previously 
to  tne  time  of  saiung  (e). 

The  defendant  even,  as  it  seems  (/),  where  there  has 
been  no  exiness  warranty  to  that  effect,  may  show  in  de- 
fbiice  that  the  vend  insured  has  not  been  fhrnished  *  with  *  1  ISO 
proper  documents,  w  navigated  according*  to  the  laws  of 
the  country  to  which  she  bel<Migs,  and  to  which  she  sails. 

It  Ims  been  held  at  Nisi  Priiis,  that  a  representaticm  made 
by  the  broker  at  the  time  when  the  names  of  the  under- 
writers are  put  down  upcm  a  slip,  is  binding  upon  the  assu- 
red, unless  it  be  qualified  or  withdrawn  l^fore  the  execu- 
tion of  the  policy  ()^).  But  where  a  ship,  at  the  time  of 
subscribing  the  slip,  was  represented  to  be  American,  but 
at  the  time  of  sub^ribing  ttie  policy  the  goods  were  insu* 
red  on  board  the  ship  Hermon,  and  she  was  not  represent*- 
ed  to  be  of  any  particular  country  or  place,  it  was  held,  that 
although  she  was  in  fact  an  American,  it  was  not  necessa- 
ry that  she  should  be  documented  as  such  (A).  Such  a  re- 
presentation however  cannot,  it  should  seem,  on  general 
principles,  be  admissible,  as  adding  terms  to  the  written 
contract,  and  therefore  if  available  at  all,  must  be  so  on  the 

Eound  of  fraud ;  and  in  that  view  of  the  case  it  seems  to 
)  immaterial  whether  the  representation  was  made  before 
or  at  the  time  of  effecting  the  policy.    . 

Evidence,  that  at  the  time  of  the  capture  the  ship's  pa- 

• 

(o)  Liberty  to  call  at  any  of  the  Leeward  blands  to  die- 
eurge,  exehanffe,  or  take  on  board  all  or  any  part  of  the  cargo 
without  being  deemed  a  deviation,  does  not  warrant  a  ealliiu^  there 
to  obtain  inlbrmation  as  to  ilie  state  of  the  market  with  reference 
to  a  new  voyage.  Abrnmotut  v.  lieu(,4B.  &  A.  79.  See  also  Miy 
V.  inbtlmore,5B.  &A.45.  iZiiefter  v.  wfUnutt,  15  East,  978.  L«i^- 
Asm  V.  wflbnUf,  4  Taunt.  511. 

(d)  BeekwiA  v.  Sydebalham,  1  Camp.  117. 

(t)  See  WaUan  v.  Clark^  1  Dow,  336. 

(/)  ChrMe  V.  Secnian,  8  T.  R.  192.  Law  v.  IkUiMgntwikj  7  T. 
R.  160.  FBormer  v.  Legg^  ib.  186.  BtU  v.  Car$iair$,  14  East,  374. 
But  see  the  observations  of  Lawrence,  J.  8  T.  R.  197.  And  see 
Dmnon  v.  My^  7  East,  367.  As  to  a  condemnation  for  carrying 
simulated  papers,  see  mmeuer  v.  Luskingtony  15  East,  46.  Osteeu 
V.  Fignty  15  East,  70.  BtU  v.  Bron^iek^  15  East,  364.  Steele  v. 
Lacy,  3  Taunt.  285. 

(g)  Hiwards  v.  Aolner,  1  Camp.  530.    Park  on  Ins.  531. 

(k)  OatMon  V.  •Atfy,  7  East,  367. 
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PART       pers  were  thrown  overboard,  affords  a  presumption  that  the 
IT.         ship  was  not  neutral  {{). 
......_^      Upon   principles   already    adverted   to  (i),    sentences 

Braachof  of  condemnation,  not  only  in  British,, but  in  Foreign 
WarraDty.  Courts  of  Admiralty,  are  not  merely  admissible,  but 
usually  even  conclusive  evidence.  Upon  the  points  of 
adjudication,  (Lord  Mansfield,  in  the  case  of  Bemardi 
V.  Motteux  (/),  said,)  '^  all  the  world  are  parties  to  a  sen- 
*  1181  tence  *  in  a  Court  of  Admiralty.  Here  there  is  a  monition 
published  at  the  Exchange,  and  in  other  countries  at  som6 
place  of  general  resort,  and  anv  person  interested  may 
come  in  and  appeal  at  any  time  if  there  has  been  no  laches, 
if  there  has,  the  time  of  appeal  is  limited.  But  the  sen* 
tence  as  to  that  which  is  within  it,  is  conclusive  against 
all  persons,  unless  reversed  by  a  regular  Court  of  appeal ; 
it  cannot  be  controverted  collaterally  in  a  civil  suit.'' 

Such  sentences  are  conclusive  as  to  all  matters  upon 
which  the  Courts  of  Admiralty  adjudicate,  being  within 
their  jurisdiction  (m).  They  are  however  conclusive  on 
those  points  only  on  which  they  profess  to  decide. 

Where  the  fact,  which  is  the  ground  of  condemnation, 
is  specifically  stated  in  the  decretory  part,  the  sentence  is 
not  conclusive  as  to  other  facts  previously  recited  in  the 
sentence'(n). 

(%)  Per  BuUer,  J.  in  Bemardi  v.  jtfbtteux,  Doug.  575.  But  by  a 
French  arret,  26th  July  1778,  it  is  made  a  substaiitiye  ground  of 
seizure. 

(k)  Suproy  Part  II.  sect.  Ixxvii.  Ixxxi. 

(I)  Doug.  575.  In  that  case  the  doubt  Was,  whether  a  condem- 
nation in  the  French  Court  of  Admiralty  proceeded  on  the  ground, 
that  the  ship,  which  in  the  oolicy  was  warranted  neutral,  was  ene- 
mies property.  Ld.  Mansfield,  C.  J.  and  Willes  and  Ashhurst,  Js. 
were  of  opinion  that  the  sentence  was  too  ambiguous  to  warrant 
the  conclusion.  Ld.  Mansfield  expressed  a  strong  opinion  that  the 
proces  verbal  taken  at  the  time  of  the  capture,  and  on  which  the 
condemnation  was  founded,  and  to  which  the  sentence  referred, 
ought  to  be  considered  as  part  of  the  proceedincs,  and  that  the 
sentence  ought  not  to  have  been  read  without  it.  Buller,  J.  was  of 
opinion,  that  the  ground  of  condemnation  appeared  sufficient  on 
the  face  of  the  sentence.  See  also  Hughes  v.  Comdius,  2  Show. 
232.  Baring  ▼.  Claggeti,  3  B.  &  P.  201.  Baring  y.  C%m(ie,  5  East, 
396.    Barzulay  v.  Lnoia^  Park  on  Ins.  526. 

(m)  Geyerv,  Aguilar,  7  T.K,e&l. 

(n)  ChrigHe  v.  Secretan,  8  T.  R.  192.  And  therefore,  where  the 
sentence  of  a  French  Court  of  Admiralty  condemned  the  ship  be- 
cause she  belonged  to  the  enemies  the  French  Republic,  having 
previously  recit^  the  want  of  proper  documents,  it  was  held  that 
this  was  evidence  of  the  former  fact  only.  But  if  there  had  been  a 
warranty  that  the  ship  was  not  enemies  property,  the  sentence 
would  have  been  conclusive.    Ibid. 
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*  Where  no  eround  of  condemnation  is  stated  in  the  sen*       faat 
tence,  but  the  diip  is  condemned  generally,  the  sentence  is         !▼• 
conclasi  ve  evidence  to  show  that  the  ship  was  not  neutral  (o).  *     ■ 

But  if  special  cause  of  condemnation  be  stated,  and  it  be  Bnachof 
still  doubtful  whether  it  proceeded  on  the  ground  that  the  ^^^^ity, 
ship  was  the  enemy's  property,  collateral  evidence  is  ad- 
missible to  show  the  real  ground  of  condemnation  (p). 

If  the  ground  of  decision  appear  to  be  not  the  want  of 
neutrality,  but  the  infringement  of  a  foreign  ordinance, 
inconsistent  with  the  law  of  nations,  the  sentence  will  not 
be  sufficient  to  prove  that  the  ship  was  not  neutral  {q)» 

The  general  result  of  the  decisions  upon  this  subject 
seems  to  be  that  the  sentence  of  a  foreign  court  is  conclu- 
sive on  that  point  which  it  professes  to  decide  (r^ ;  if  it  be 
a  general  sentence  of  condemnation  without  assigning  any 
reason,  the  Courts  here  will  consider  that  it  proceeded  on 
the  grounds  of  the  ship  beinff  the  property  of  an  enemy, 
but  if  the  sentence  itself  profess  to  be  made  on  particular 
grounds,  and  they  are  set  forth  in  the  sentence,  and  appear 
not  to  warrant  the  condemnation,  the  sentence  is  not  con- 
clusive as  to  those  facts  (r). 

A  condemnation  of  a  vessel  by  a  Court  of  Vice- Admi- 
ralty *  abroad,  for  insufficiency,  is  evidence  as  to  the  mere  *  1183 
feet  of  condemnation,  but  it  was  held  by  Lord  Kenyon  to 
be  no  evidence  of  the  facts  contained  in  it,  the  document 
being  offered  in  order  to  prove  that  the  vessel  was  not 
sea-worlhy  at  an  antecedent  time  (5). 

Where  the  defence  in  an  action  on  a  policv  at  15  gui- 
neas per  cent,  to  return  two  on  arrival,  was,  that  upon  the 
arrival  of  the  ship  the  policy  had  been  adjusted,  and  the 
two  guineas  per  cent,  demanded  and  paid  ;  it  was  lefl  to 
the  Jury  to  say  whether  the  adventure  was  closed  by  a  re- 

(0)  Sdhucd  v.  Thomasy  Park  on  Ins.  528. 

(p)  See  Bemardi  v.  Afotteux,  Doug.  575 ;  and  Per  Ld.  Mansfield 
\n  SaJUmeciY.  Woodmas.    Park  on  Ins.  529. 

(q)  Park  on  Ins.  531.  Mayne  v.  fFaUer,  East,  22  Geo.  III.  ibid. 
PoUard  v.  Befl,  8  T.  R.  434.    Siffken  v.  Lee,  2  N.  R.  484. 

(r)  Per  Le  Blanc^J.  in  PoUard  v.  Bell,  8  T.  R.  434 ;  and  see  that 
case,  and  Bird  vr^pUion,  8  T.  R.  562.  See  also  Price  v.  Betf, 
1  East,  663.  Barir^  v.  Royal  Exchange  t^surance  Company,  5  East, 
99.  Kindedey  v.  Chance,  Park  on  Ins.  544»  Oddy  v,  Boml,  2  East, 
473.  LaOiian  v.  ilefuierwm, 3  B.  &  P.  499.-  5  East,  155.  Fuher  v. 
OgUj  1  Camp.  418 ;  and  the  cases  cited  in  Park  on  Ins.  c.  16. 
[Sw  Vol.  1. 239,  &  notes.  Robinean  Sf  al.  v.  Jones,  8  Mass.  Rep.  536.] 

{»)  ITr^^  V.  Bemani,  Guildhall  Sittings  afler  Mich.  1796.  Park 
on  Ins.  610.  Although  the  Court  of  Exchequer  had  directed  diat 
it  riiould  not  be  read  in  evidence. 

VOL.  m.  24 
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PAM.r       tarn  of  the  premium,  or  the  money  was  received  with  a  re- 
vr.        servation  that  the  underwriter  should  still  be  liable  upon 

*  the  contingency  which  had  happened  (ti). 

Breach  of  The  Underwriter  is  still  Uable  to  the  insured  after  a  total 

WartftDty.  \^^  imd  adjustment,  although  (within  the  month)  whilst 
the  policy  remains  in  the  hands  of  the  broker,  the  initials 
of  tne  insurer  are  struck  out  of  the  adjustment,  to  indi* 
cate  payment,  and  the  broker  debits  the  insurer  with  the 
loss  (x). 
ComiMUnej.  Ou^  underwriter  is  a  competent  witness  for  another  who 
has  subscribed  the  same  policy  (y),  unless  he  has  entered  into 
the  consolidation  rule,  or  has  paid  the  loss,  upon  an  agree- 

*  1184  ment  that  the  amount  shall  be  repaid  in  *  case  the  plain* 

tiff  fails  in  the  present  cause  (z).  If  he  has  paid  the  loss, 
a  mere  subsequent  promise  to  repay  him  under  that  oodt 
tingency  will  not,  it  seems,  render  him  incompetent  (a). 

One  who  was  jointly  interested  in  the  property  at  the 
time  of  effecting  the  policy,  is  not  only  incompetent  on 
the  score  of  interest,  but  he  is  so  far  to  be  considered  a 
real  party  in  the  suit,  although  the  action  be  brought  in 
the  name  of  the  agent,  that  his  declarations  and  admis- 
sions may  be  given  in  evidence  by  the  defendant  (&),  and 
where  his  interest  has  accrued  subsequently  to  the  effect- 
ing of  the  policy  by  his  becoming  a  partner  in  the  goods, 
he  is  incompetent  as  a  witness  (c). 

In  this,  as  in  other  cases,  a  witness  is  incompetent  to 
repel  a  charge  of  negligence  or  misconduct,  for  the  conse- 
quences of  which  he  himself  would,  if  the  verdict  were 
given  the  other  way,  be  personally  liable  (rf).  The  master 
is  not  a  competent  witness  for  the  defendant  to  disprove  a 
charge  of  barratry  (e),  and  the  owner  is  not  a  competent 

(u)  The  vessel  had  been  seized  by  the  Dutch  government,  on 
which  the  plaintiff's  agent,  to  obtain  her  liberation,  entered  into  a 
bond  to  the  attorney-general  of  the  Dutch  government,  to  be  in  force 
in  case  the  goods  were  confiscated ;  the  ship  and  cargo  were  con- 
fiscated after  the  arrival  of  the  vessel,  and  the  bond  put  in  force. 
The  Jury  found  for  the  defendant.    May  v.  Christie,  ]  Holt's  G.  67. 

(x)  JeU  V.  Pratt,  2  Starkie's  C.  67.  See  also  Todd  v.  Reid,  4  B.  & 
A.  dlO.  3  Starkie'8  C.  16.  RusstU  v.  Banglfy^  4  B.  &  A.  395. 
Suprdj  tit.  Payment. 

(y)  Bent  v.  Baker,  3  T.  R.  27. 

(z)  PureHer  v.  Pigou^l  M.  &  S.  14. 

(a)  Ibid.  • 

(h)^B.8L  P.  155. 

(ef  Perdiard  v.  WhOmore,  2  B.  &;  P.  155,  in  note. 

(d)  See  the  general  principle,  $upra,  769. 

( e)  Bird  v.  Thomon,  1  Esp.  C.  339. 
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witness  for  the  plaintiff  to  prove  the  seaworthiness  of  the  part 

▼essel  (/).  IV. 
A  protest  made  by  the  captain  is  not  admissible  as  ori- 


S'  lal  evidence,  but  mav  be  read  for  the  purpose  of  contra-  Competency. 
ting  bis  testimony  (g).     Where  the  plaintiff's  a^^ent 
showed  the  protest  to  the  defendant,  who  read  it,  this,  it 
was  held,  no  more  made  the  instrument  *  admissible  evi-  *  1185 
dence  for  the  plaaitiff  than  a  bill  in  equitv  would  be,  which 
the  plaintiff  had  filed  and  the  defendant  had  read  (A). 

POLVQAMT. 

On  an  indictment  for  this  offence,  it  is  necessary  to  prove  Proof  of  the 
the  first  and  second  marriages  as  alleged  in  the  indict-  ^'"*  narrUge. 
ment  (t),  and  that  the  husband  or  wife  of  the  prisoner  was 
alive  at  the  time  of  the  second  marriage.  With  respect  to 
the  first  marriage,  it  is  sufficient  to  prove  a  marriage  iii  fitct 
to  have  been  celebrated,  either  in  Uiis  country,  or  abroad, 
according  to  the  law  of  that  country  (A),  although  it  be 
voidable,  provided  it  be  not  absolutely  void(/)  (1). 

It  has  bieen  said,  that  in  the  case  of  bigamy,  as  well  as 
in  an  action  for  criminal  conversation,  it  is  essential  to 
prove  a  marriage  infact^  as  distinguished  firom  the  acknow* 
lodgment  and  cohabitation  of  the  parties  (m).  There  is 
however  some  room  for  distinction  between  the  two  cases ; 
the  defendant  in  an  action  for  criminal  conversation  cannot 
be  affected  by  the  acts  and  declarations  of  the  plaintiff, 
and  the  fact  of  the  plaintiff's  marriage  is  not  necessarily 

CO  Boiheroe  v.  EUon,  Peake's  C.  84. 

(g)  Senat  y.  PorUr,  7  T.  R.  158. 

(h)  Senai  v.  Porter,  7  T.  R.  158 ;  and  Christian  v.  Cootnbe,  2  Esp. 
C.  489.    Supra^  tit.  Parol  Evidence* 

(i)  See  Crim.  Pleadings ;  and  the  €tat.  1  Jac.  I.  c.  11. 

(k)  East's  P.  C.  465.  469.     1  Hale,  692,  3.     1  Haw.  c.  43,  s.  7. 
Kel.79,d0.    1  Sid.  171.    3  Inst.  88. 

(I)  3  Inst.  88. 

fm)  In  Mmrie  v.  MUler,  4  Burr.  3059. 

(1)  [After  a  divorce  a  vinculo,  in  Ma^achusetts,  for  adultery,  a 
marriage  Ibntracted  there  by  the  guilty  party  is  unlawful  and  void ; 
But  such  marriage  in  another  State,  where  it  is  permitted  by  the 
laws  thereof,  wilfso  far  render  it  valid  in  Massachusetts,  as  to  en-  . 
title  the  issue  to  the  ri(|hts  of  legitimate  children,  &c.  And  U  seems 
that  a  person  so  marryinff  and  returning  into  that  state,  and  living 
with  the  second  husband  or  wife,  is  not  liable  to  the  penalties  of 
polygamy,  hikdlniants  of  West  Cambridge  v.  Inhahttants  o/Lexing^ 
Ion,  1  Pick.  506.    Commonmalth  v.  Putnam^  1  Pick.  136.] 
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PART       witbifi  the  knowledge  of  the  defendant,  as  that  of  the  pri- 

IV.        soner  is  in  a  case  of  bigamy  (n) ;  and  it  seems,  that  even 

a.......^...  in  the  fonner  case,  a  deliberate  and  solemn  adimission  by 

Pnwf  of  the  the  defendant  of  the  plaintiff's  marriage,  would  be  evidence 
fifft  BMErfiag**  against  *  him  (o)  (1).  In  Truman's  case  (p),  the  cohabita- 
AdmiwioB.  ^^^  of  the  prisoner  with  Mary  Russel  was  proved,  and  it 
was  also  proved  that  he  had  admitted  that  he  had  married 
her  in  Scotland ;  and  it  was  proved  thai  he  had  showed  a 
paper,  which  he  said  was  a  certificate  of  his  marriage,  and 
which  was  shown  to  be  a  writing  which  puiported  to  be  a 
proceeding  before  a  Court  in  Scotland  against  the  prisoner 
and  Mary  Russel,  for  haying  married  in  a  clandestine  and 
unorderly  manner,  upon'wnich  they  had  appeared,  and 
acknowledged  that  they  were  married  at  the  time  men- 
tioned in'the  complaint,  and  were  fined  100  marks.  The 
prisoner  was  convicted,  and  all  the  Judges  (Perryn,  Baron, 
and  fuller,  J.  bein^  absent),  held  the  conviction  to  be 
propef.  Some  of  the  Judges  observed,  that  the  case  did 
not  rest  upon  cohabitation  and  acknowledgment,  since  the 
defendant  had  backed  his  assertion  by  the  production  of  a 
copy  of  a  proceeding  against  him  for  havmg  improperly 
contracted  his  first  marriage.  Some  thought  that  the  ac- 
knowledgment alone  would  have  been  sufilcient,  and  that 
the  paper  was  merely  confirmatory  of  such  acknowledg- 
ment ;  and  one  of  them  took  a  distinction  between  an  ac- 
tion for  criminal  conversation,  and  an  indictment  for  this 
oflR^nce,  It  is  not  easy  to  say  on  what  principle  a  direct 
and  deliberate  admission  b^  me  prisoner  of  his  marriage 
should  not  be  evidence  agamst  him  of  the  fact  in  this  case, 
OS  well  as  in  any  other.  Assertions  which  have  been  made 
.  with  a  particular  view  during  cohabitation,  would  indeed 
of  themselves  be  entitled  to  very  little  credit ;  but  a  dis- 
tinct and  solemn  admission,  made  after  the  prisoner  has 
been  charged  with  the  offence,  and  when  be  knew  its  pro- 
bable consequences,  seems  to  be  entitled  to  a  very  different 
#  1187  consideration  (f).    *In  general,  a  prisoner  would  not  be 

(n)  See  the  observations  in  TVuman's  case,  East's  P.  C.  470. 

(o)  See  tit.  Admuaiont,  In  N'orwooW^  case,  East's  P.  C.  470, 
eoBMSSion  and  cohabitation,  &c.  were  admitted  as  evidence  to  prove 
the  relation  of  husbaod  apd  wife  in  a  case  of  petit  treastn. 

(p)  East's  P.  C.  471. 

(q)  I  have  known  a  prisoner  convicted  of  bigamy  upon  proof  of 
bis  deliberate  adniission  of  both  marriages,  in  the  presence  of  his 
first  wife  before  a  magistrate. 


(1)  [See  Vol.  JI.  999,  note  (1),] 
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concluded  by  any  admissioD,  where  it  appeared  that  the  pa&t 

first  marriage  was  void  in  point  of  law  (r).  iv. 
The  evidence  in  proof  of  a  marriage  in  fact  has  already 


been  considered  (jt).     Where  one  of  the  parties  was  a  mi-  P'oof  of  the 
nor  at  the  time  of  a  marriage  by  license,  proof  of  the  con-      *  »*">»««• 
sent  of  the  parent,  guardian,  &c.  as  required  by  the  mar- 
riage-act, must  be  proved  (0* 

The  enactment  of  the  statute  1  Jac.  I.  c.  11,  is,  that  if  ^^  *^«  """d 
any  person  or  persons  unihin  England  and  fValetj  being  '"^'"^B^* 
married,  or  who  hereafter  shall  marry,  &c.  Hence,  it 
seems,  to  be  necessary  to  prove  that  the  second  marriage 
was  in  England  or  Wales,  for  it  is  the  second  marriage 
which  constitutes  the  offence  (u^.  Next  it  must  be  proved 
that  the  first  wife  was  alive  at  tne  time  of  the  second  mar- 
riage. 

The  mere  presumption  as  to  the  continuance  of  life  is 
not  sufficient  without  some  positive  proof  (x)  of  the  fact, 
although  seven  years  have  not  expired. 

The  prisoner,  in  defence,  may  show  that  the  first  mar-  Evidence  m 
riage  was.  actually  void,  but  it  is  no  defence  to  *show  that  **^|]^qq 
it  was  vaidakU  only  (z).  Consequently,  being  indicted  for 
manying  A.  whilst  B.  a  former  wife  was  living,  he  may 
show  that  he  married  C,  before  he  married  B,  and  that  C 
was  liring  when  he  married  J?.,  for  then  the  marriage 
with  B.  was  void  ;  and  ill  such  case,  if  C  was  dead  when 
he  married  A.  he  was  not  guilty  of  bigamy  in  marrying 
her(y). 

(r)  In  a  case  before  Le  Blanc,  J.  at  York,  the  prisoner  had  con- 
fessed the  first  marriage ;  but  it  appeared  that  the  marriage  was 
void  for  want  of  the  consent  of  the  guardian  of  the  woman,  and 
the  prisoner  was  acquitted. 

($)  Supra,  932. 

(t)  Suproy  906.  In  the  case  of  The  King  v.  Bridgwater,  Cor  Le 
Blanc,  J.  York  Assizes,  1801,  such  evidence  not  having  been  given, 
the  prisoner  after  conviction  was  discharged  on  his  recognizance 
to  appear  to  receive  judgment  ^t  the  next  assizes ;  and  the  Judges, 
without  determining  upon  the  point,  acreed,  it  is  said,  that  he 
shoukl  not  be  brought  up  for  judgment.  The  point  was  afterwards 
expressly  decided  m  BuUer^B  case,  Old  B.  1803  ;  and  Le  Blanc,  J. 
amrwanls  directed  the  acquittal  of  a  prisoner  at  York  on  the  same 
ground. 

(u)  1  Hale,  692.  1  Sid.  171.  Dub.  1  Haw.  c.  43.  Kel.  79.  And 
see  the  statute  35  Geo.  3.  c.  67. 

(x)  R.  r.  Turning,  2  B.  &  A.  386. 

(z)  3  Inst.  88. 

(jf)  Lady  Madison^A  case,  1  Hale,  693. 
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PAST  The  defendant  may  also  bring  himself  within  the  ezcep* 

IT.         tions  of  the  statute  1  Jac.  I.  c.  11. 

■■  Ist.  That  it  shall  not  extend  to  any  person  or  persons 

DeftoM.         whose  husband  or  wife  shall  be  continually  remainmg  be* 
yond  the  seas  by  the  space  of  seven  years  together' (!)• 

It  is  no  answer  to  evidence  of  sucn  absence  that  the  pri- 
soner had  notice  that  such  wife,  &c.  was  still  actually 
living  {z).  Ireland  is  a  place  beyond  seas  within  the 
clause  (a). 

2ndly.  The  statute  also  exempts  '^any  person  whose 
husband  or  wife  shall  absent  him  or  herself,  the  one  from 
the  other,  for  the  space  of  seven  years  together,  in  any 
parts  within  his  Majesty's  dominions,  the  one  of  them  not 
knowing  the  other  to  be  living  within  that  time. 

It  seems  that  within  the  king's  dominions  means  England, 
Wales  and  Scotland ;  the  act  must  be  so  construed,  in  or- 
der to  render  the  construction  of  this  clause  consistent 
with  the  construction  of  the  others  which  makes  Ireland  a 
place  beyond  seas  (A). 
''^1189  *The  3d  Section  provides  that  nothing  in  the  act  shall 
extend  to  any  person  or  persons  that  are  at  the  time  of 
such  marriage  tlivarced  by  any  sentence  had  in  the  Eccle- 
siastical Court,  or  to  any  person  or  persons  where  the  for- 
mer marriage  hath  been  by  sentence  in  the  Ecclesiastical 
Court  declared  to  be  void  and  of  no  effect. 

The  former  of  these  exceptions  extends  to  a  divorce  a 
tnensa  et  thoro ;  for  although  m  Porter's  case  this  point  was 
much  doubted  (c),  it  has  been  fully  established  by  other 
authorities  {d).    A  second  marriage,  pending  an  appeal 

(z)  1  Hale,  693.  3  Inst.  88.  4  Bl.  Comm.  164.  East's  P.  C.  466. 
See  the  observations  on  this  clause.  East's  P.  C.  466. 

(a)  1  Hale,  693. 

(b)  Ibid.  See  1  East's  P.  C.  467,  where  a  quaere  is  made,  whe- 
ther the  party  be  bound  to  use  reasonable  diligence  to  inform  him- 
self of  the  fact,  and  whether  he  will  stand  excused  if  he  neglect  or 
refuse  to  avail  himself  of  palpable  means  of  acquiring  such  inAHr* 
mation.  Reasonable  diligence  and  neglect  are  terms  not  mention- 
ed in  the  act ;  and  it  would  be  a  great  extension  of  the  plain  words 
of  a  penal  statute  to  make  the  want  of  diligence  or  neglect  equiva- 
lent to  actual  knowledge. 

(c)  Cro.  Car.  461. 

(d)  Hale,  699.  3  Inst.  89.  1  Haw.  c.  43,  s.  5.  4  Bl.Comm.  164. 
JtfufiOefoit's  case,  Kel.  27.    East's  P.  C.  467. 

(1)  [The  statute  of  bigamy,  in  New  York,  does  not  render  a  se- 
cond marriage  legal,  notwithstanding  the  former  husband  or  wife 
may  have  been  absent  more  than^ve  years,  and  not  heard  of:  It 
merely  purees  the  felony.  Fenton  v.  Reed,  4  Johns.  43.  See  ffil' 
liamaon  v.  fFiUiamsim^  1  Johns.  Ch.  Rep.  488.] 
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against  a  divorce  a  vinculo  matrimonii^  is  also  within  the  ex-       part 

ception,  although  the  appeal  suspends  and  may  repeal  the         iv.  ^ 

sentence.     In  the  celebrated  case  of  the  Duchess  of  Kings *  ^J, 

ton  (c),  it  was  held,  that  a  sentence  in  a  jactitation  suit,  Defence.  » .^ 

although  unappealed  from,  was  not  conclusive  evidence  ojf 

the  invalidity  of  the  former  marriage,  since  the  decision  on 

the  invalidity  of  the  marriage  was  merely  collateral ;  and 

fruther,  that  the  effect  of  it  might  be  avoided  by  proof  that 

it  had  been  obtained  by  fraud  and  collusion. 

It  is  also  provided  by  sect.  3,  that  the  act  shall  not  ex- 
tend to  "  any  person  or  persons  for  or  by  reason  of  any 
former  marriage  had  or  made  within  the  age  of  consent." 

The  age  of  consent  on  the  part  of  the  man  is  14,  and  of  Competency. 
the  woman  12,  and  the  case  is  within  the  provision  if  either 
party  be  within  the  age  of  consent,  since  the  power  of  dis-  '   , 

sent  must  be  reciprocal  (f).  If  both  were  above  those 
ages  at  the  time  of  marriage,  although  under  the  age  of 
21,  a  second  marriage  would  be  felony ;  so  it  would  be  if 
they  agreed  to  the  marriage  *  after  either  of  them  had  ob-  *  1190  ^ 

tained  the  age  of  consent,  by  which  the  marriage  is  com- 
pleted (g).    The  first,  that  is,  the  true  wife,  cannot  be  a  ^  ^ 
witness  against  her  husband,  nor  vice  verta^  but  the  second  i 
may  be  admitted  to  prove  the  second  marriage  after  the 
first  has  been  established  (A). 

Possession. 

The  actual  possession  of  property  is  in  many  instances  Proof  of  pos- 
absolutely  essential  to  a  title  to  real  6r  personal  piroperty,  •ewion,  wheo 
and  in  all  cases,  especially  where  it  is  of  long  coAtinuanc^,  °*^*''*'y* 
is  regarded  as  strong  evidence  of  right. 

To  constitute  a  complete  title  to  lands,  the  union  of  ac- 
tual possession  with  the  right  of  possession,  and  ri^ht  of 
property,  the  Juris  et  seisina  conjunction  is  essentia]  («n.  In 
the  case  of  a  feoffment  at  common  law  (&),  and  of  a  aonatio 
mortis  causa  (c),  and  in  many  instances  by  the  provisions  of 
particular  statutes,  such  as  the  21  Jac.  I.  c.  19,  concem- 

(e)  11  St.  Tr.  263 ;  and  see  Martin  hoU}fs  case,  supra^  941. 

(f)  1  Hale,  17.  694.    1  Haw.  c  43,  s.  6.    East's  P.  C.  468. 

(g)  1  Hale,  694.    4  BL  Comm.  165.    East's  P.  C.  468. 

(h)  Ann  Chentjfs  case.  East's  P.  C.  469,  Old  B.  May  1730.  Ser- 
jeant FoBtar's  MS.    R.  v.  Qriggs^  T.  Ray.  1. 

(a)  2  Bl.  Comm.  199 ;  Fkta,  i.  3.  c.  15.  s.  5. 

(h)  2  BL  Comm.  514.    Law  of  Forfeiture,  16. 

(c)  2  Bl.  Comm.  44 ;  Jron^  t.  SmaUpiictj  2  B.  &  A.  551. 
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PART       ing  bankrupts  (d) ;  and  the  stat.  of  Frauds  (e),  actual  deli* 
lY.         very  and  poBsession  are  absolutely  essential  to  confer  a  ti- 

tie  (/•). 

O^e  man  may  have  the  actual  possession  of  lands,  whilst 
the  right  of  possession  resides  in  another,  and  the  actual 
*  1191  right  of  property,  oryiu  merum  in  a  third  *  person  (g).  But 
the  mere  neJkcd  possession  of  lands  is  prUita  facie  evidence 
of  riffht  against  a  mere  stranger,  who  can  show  no  colour 
of  tide. 

Thus,  the  mere  prior  occupancy  of  land,  however  recent, 
gives  a  good  tiUe  to  the  occupier,  whereon  he  may  main* 
tain  trespass  against  all  the  world,  except  such  as  can  prove 
an  older  and  tetter  title  in  themselves  (A). 

A  possession  of  twenty  years  duration  by  a  defendant  is 
a  bar  to  an  ejectment,  and  of  thirty  years,  is  a  bar  to  a  pos- 
sessory action  by  the  owner. 
Poswssioo,  But  the  nature  of  such  possession  is  the  proper  subject 

how  proved,  ^f  evidence.  For  the  mere  corporeal  possession  by  the  de- 
fendant is  not  inconsistent  with  a  legal  possession  by  the 
owner ;  consequently  the  owner  may  show  that  the  defen- 
dant occupied  merely  by  his  permission,  as  his  agent,  or 
his  tenant. 

On  the  other  hand,  it  is  competent  to  the  defendant  to 
prove,  by  opposite  evidence,  that  his  possession  was  ad- 
verse, and  in  spite  of  the  owner,  although  he  was  not  in  the 
actual  occupation  of  the  premises,  or  to  show  that  the  par- 
ty actually  in  possession  took  and  retained  that  possession 
for  him,  as  his  tenant  (t)  or  agent  (A:). 

• 

(d)  S^din^y  609. 
(€j  Ibid.  180. 

(f)  Abxo  the  necessity  of  an  actual  delivery  of  a  chattel  to  con- 
fer a  title,  see  Trover,     Vendor  and  Purchaser. 

(g)  A  disseisor  who  enters  upon  the  lands  of  another  by  force, 
and  turns  him  out  of  possession,  has  mere  possession ;  should  die 
owner  acquiesce  for  twenty  years,  the  owner  would  lose  his  right 
of  entry,  and  his  remedy  by  ejectment,  although  the  Tutht  of  pos- 
session and  of  property  would  still  reside  in  him ;  but  aAer  a  lapse 
of  thirty  years  the  right  of  possesion  would  vest  in  the  original 
disseisor,  and  the  owner  would  retain  the  mere  right  of  proper^ ; 
and  after  an  acquiescence  of  sixty  years,  the  right  of  property  in 
the  former  owner  would  wholly  fail. 

(h)  CaUeris  v.  Cowper,  4  Taunt.  547.  Even  in  the  case  of  a  writ 
of  right    Jayne  v.  Priee^  5  Taunt.  396. 

(i)  If  an  heir  demises  for  years,  or  at  will,  the  entr^  of  the  lessee 
gives  an  actual  seisin  to  the  lessor.  Com.  Dig.  Semn^  A.  2 ;  As* 
nte,  B.  4. 

(k)  Multoque  magis  liberi  et  servi  in  potestate  nostra  constitutl 
gomsaonem  nostro  nomine  adprehendere  possint.    L.  I.  §3.  5. 
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*The  proof  of  a  lease,  and  of  the  receipt  of  irent  (/),  or       part 
even  the  proof  of  the  receipt  of  rent  (m)  from  one  who  is  in  iv. 

actual  possession  of  land,  is  evidence  of  possession  by  the — « 

party  who  receives  it,  for  the  possession  of  the  lessee  is  E^i^^ence  of 
that  of  the  lessor  (n) .  possession. 

Where  a  party  is  in  actual  possession,  and  has  a  right  to 
the  possession  under  a  legal  title,  which  is  not  adverse,  but 
claims  the  possession  under  another  title  which  is  adverse, 
the  possession  will  not  in  law  be  deemed  adverse  (o). 

In  a  writ  of  right  {p)^  or  of  aiel,  mortdauncestor,  &c.  {q)f  MiId  ia  fkcc« 
or  of  assise  (r),  it  is  necessary  to  prove  a  seisin  in  fact, 
within  the  tifne  limited  by  the  statute  (s),  as  by  proof  of  an 
actual  entry,  or  of  the  receipt  of  the  rents  or  profits  {i)j  or 
of  a  recovery  and  execution  (u). 

And  in  order  to  render  the  heir  at  law  of  heredita- 
ments which  descend  to  him  the  stock  of  descent,  so 
as  to  make  the  estate  descendible  to  his  own  right 
heirs,  it  is  requisite  that  he  should  be  actually  seised 
or  possessed;  for  non  jus  ted  teidna  facit  ittpitem (x); 
But  if  on  the  death  of  the  ancestor  the  possession 
was  vacant,  then  the  heir  is  in  law  presumed  to  be  in 
^possession ;  he  has  a  seisin  in  /ati;,*which  is  sufficient  to  ^  1193 
entitle  his  widow  to  dower,  although  he  never  had  actual 
possession  fy).  This,  however,  is  but  k  presumption,  which, 
where  the  heir  marries  after  the  death  of  the  ancestor,  is 

L.  4.  Ff.  h.  t.     Proof  of  an  oral  authority  to  the  agent  is  sufficient. 
AVatkius  on  Descents,  72. 

(I)  3  Woodes.  333.    Harper  v.  Brooky  2  Bac.  Ab.  Ev.  660. 

(m)  Denn  t.  Barnard,  Cowp.  599.  Smith  y,  Parkhursi,  Andr. 
815. 326. 

(n)  For  other  observations  on  this  subject,  vide  supra,  5XI7* 

(o)  Dae  d.  MUner  v.  Brighhoen,  10  East,  583 ;  supra,  509. 

(p)  4  Co.  9.  a.  But  the  heir  in  a  writ  of  right  may  allege  a  sel- 
an  in  his  ancestor. 

(q)  Com.  Dig.  Seisin,  A.  2. 

(r)  Ibid. 

(s)  32  H.  8.  c.  2.  A  seisin  in  law  is  sufficient  for  an  avowry  up- 
on a  distress.    4  Co.  10.  a.  Com.  Dig.  Seisin,  B. 

(t)  Com.  Dig.  Seisin,  A.  2. 

(u)  Ibid. 

(x)  2  Bl.  Com.  c.  20 ;  FUla,  1. 6.  c.  2.  Watldns  on  Descents,  58, 
and  the  authorities  there  cited.  If,  therefore,  the  heir  die  before 
entnr,  or  other  actual  seisin,  or  possession  obtained,  the  brother  of 
the  half  blood  will  succeed  to  tne  inheritance  in  exclusion  of  the 
nster  of  the  whole  blood. 

fy)  Co.  Litt.  81.  a.  266.  b. ;  F.  N.  B.  149.  Watkins  on  Descents, 
38.49. 

VOL.  III.  ^25 


1193  P08S£S9ION.^FEOOF  OF. 

FAJUT       liable  to  be  rebutted  by  proof  of  actaal  possession  by  aoo- 

iT.         ther  (z).    But  where  lands  descend  to  an  heiress,  a  seism 

mm^^^^m.^,..^  in  (act  must  be  proved,  in  order  to  entitle  the  buriband,  as 

Stbiiiiiiiacu   tenant  by  the  curtesy;  and  it  is  not  sufficient  that  the 

heiress  has  a  presumptive  seisin,  or  seisin  in  law,  unrebutt* 

ed  by  any-  other  seisin  (a),  except  in  puticular  instances, 

where,  from  the  nature  of  the  case,  actual  seion  was  not 

attainable  {b). 

Entry.  In  order  to  constitute  actual  seisin,  proof  of  an  entry 

into  part  (c),  in  the  name  of  the  whole,  is  sufficient ;  as 

where  one,  having  half  entered  at  the  window,  was  fbrci* 

*  1194  bly  dragged  out(cO*     But  the  entry,  if  made  on  *part, 

SvMenes  of     must  be  made  in  the  name  of  the  wnole  (s).    And  proof 

^^*  of  mere  entry  is  insufficient,  unless  it  appear  that  it  was 

done  with  intent  to  take  possession,  as  manifested  by  an 

express  declaration  made  at  the  time  (/),  or  by  some  une^ 

qmvocal  overt  act  (g). 

It  is  not  sufficient  that  the  disseisee  entered  upon  the 
invitation  of  the  disseisor  to  dine  with  him,  or  see  his  cel- 
lar, or  other  such  purpose  aliene  from  (A)  the  assertion  of 
right. 

(t)  Co.  Litt.  377.  a.;  Perk.  s.  967;  Watldns  on  Descents,  51. 
But  where  the  heir  is  mSnried  at  the  time  of  the  death,  the  widow 
is  dowable,  notwithstanding  an  abatement,  upon  the  notion  of  law, 
that  some  interval,  however  short,  must  intervene  between  the 
death  of  the  ancestor  and  the  entry  of  the  abator,  during  which  the 
possession  was  vacant,  and  the  heir  had  a  seisin  in  law.  Co.  Litt 
165.  b.  298.  a. ;  Plowd.  258 ;  1  Co.  76.  U  174.  b. ;  Watkins  on 
Descents,  50. 

(a)  Co. Litt.  29.  a.  &  n.  (3)  40.  a. ;  2  Bl.  Comm.  c.  8.;  1  Co.97.b. 

{h)  Co.  Litt  39.  a. ;  Com.  Dig.  SeUtn,  A.  1 ;  Co.  Litt.  29.  a.  As 
in  the  case  of  a  rent,  advowson,  &c.  where  the  wife  dUes  belbre  the 
rent  becomes  payable  or  the  advowson  void.  Ibid,  and  Perk.  s.  468 ; 
F.  N.  B.  149. 

(e)  So  according  to  the  civil  lawj  ^  (consequitur)  suffic^re  oua- 
lemcunque  adprehensionem  vel  ingressum  in  rem  immobilem  aaeo- 

2ue  nee  opus  esse  ut  quis  omnes  glebas  circumambulet.''    L.3. 1. 
..  48.  L.  2.  C.  p.  t. 

(d)  Et  pur  ceo  qMl  ne  purra  entrer  per  le  huis,  il  entra  per  le 
fenestre ;  et  quant  Pun  moitie  de  son  corps  fuit  deinsla  meason,  et 
Pautre  dehors,  il  fut  treit  hors,  per  q'il  port  assise,  et  fuit  agarde 
que  le  plaintif  recovera.  8  Ass.  pi.  25.  f.  17.  b.  Bro.  Seinn,  fA.  23. 
Entre  Cong.  57  &  61. 

(e)  1  WilL  Saund.  319 ;  6  Mod.  44. 

(f)  Co.  Litt  245.  b.  Clerk  v.  AnmO,  1  Mod.  la  Ford  v.  lard 
CNsf, 6  Mod.  44.    Plowd.92,93. 

(g)  Watkins  on  Descents,  47.  (d) ;  Robinson's  Law  of  Inherit- 
ance^ c.  4.  p.  33.  note  (ij, 

(h)  Ibid, 
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It  Mems  dMt  any  act  of  doiiiiiiioii  exercised  by  the  heir  riJiT 

over  the  inheritance,  as  {^'repairing  houses,  fences,  &c.  or  it. 
by  receiTing  rent,  will  amount  to  an  actual  entiy  (s). 


So  proof  of  an  entry  by  an  agent  is  sufficient,  whether  Byanaioiit. 
he  be  specially  appointed  for  the  purpose,  or  be  so  consi* 
dared  in  point  of  law ;  as  of  the  entry  or  possession  of  the 
guardian,  or  lord  of  the  infent  heir  (A),  or  of  any  other 
person  on  the  infismt's  estate  (2),  *or  of  the  ancestor's  lessee  •  1 195 
for  Tears,  tenant  by  degit^  statute  merchant,  or  statute 
stame,  or  of  the  lessee  of  the  owner  (m). 

The  entry  of  a  coparcener,  joint-tenant,  or  tenant  in 
common,  is  the  entry  of  all  the  rest,  where  it  is  for  their 
adyantage  (n). 

The  possession  of  the  lessee  for  years  of  the  ancestor  is 
the  actual  possession  of  the  heir,  so  as  to  constitute  a  pot- 
Metrio  fratru  (o).  But  where  tiie  lands  are  let  on  a  freehold 
lease  there  is  no  actual  seisin,  unless  the  heir  acquire  an 
aetnal  s^sin  after  the  expiration  of  the  lease  (p). 

In  many  instances,  the  owner  has  an  election  whether 


he  will  consider  the  party  in  possession  a  disseisor,  or  by 


own  permission ;  as  where  a  tenant  at  will,  or  by  sui 
ferance,  makes  a  lease  {q)j  ot  a  lessee  attorns,  or  merely 
pays  rent  to  a  stranger  without  coercion  (r).    So  if  a  man 

(i)  Watkias  cm  Descents,  76.  Kdinnson's  Law  of  Inheritance, 
33.  note  (t).  c.  4. 

(k)  1  Com.  Dig.  Assise,  B.  4.  Dyer  291.  GeodHUe  d.  J^twman  r. 
Mirauin,  3  Wils.  516 ;  Watkins  on  Descents,  64,  (f ),  and  the  cases 
there  ched ;  and  Doe  d.  Hirtt  t.  HirsU  York  Spring  Ass.  1820. 
Cor.  Bayley,  J. 

{ij  An  infant  may  consider  any  entry  made  l^  another  on  the 
estate,  as  made  for  his  use.  V.  N.  B.  118.  b. ;  Co.  litt.  189.  a. 
Murgtm  ▼.  Morgan^  1  Atk.  489.    Dormer  ▼.  Fotiesctte,  8  Atk.  140. 

rXd.  Kenyon,  Doe  v.  JTeen,  7  T.  R.  390.  Ex  parte  Qraetj  1 
&  P.  376 ;  and  such  entry  will  constitute  a  poseesaio  Jrairis, 
Where  a  posthumous  son  was  horn  in  one  of  four  houses  biejonging 
to  his  famer,  and  his  mother  received  rents  for  the  three  othei^ 
and  the  son  died  when  five  weeks  old,  it  was  held  to  be  a  poaseeiio 
fntnMy  which  excluded  the  sister  of  the  half  blood.  GoMft«tfe  d. 
AWosuni  V.  Mwman^  3  Wils.  516. 

(m)  B.  N.  P.  104 ;  1  Com.  Dig.  Assise,  B.  4. ;  1  Wils.  17a 

(n)  GIL  Ten.  29;  Co.  Litt.  24a  373.  b.;  Hgb.  120;  and  wiU 
constitute  a  potseasio  fiatrie  in  one  who  did  not  enter  to  the  ezclu- 
non  of  the  half  blood.    Hob.  128.  Dyer,  128.  pi.  58.  Moore,  868. 

(•)  Go.  Litt.  15.  a. ;  ib.  243.  a. ;  and  the  rule  is  the  same  as  to 
eopyfaoldB  of  inheritance,  4  Co.  21 ;  Moore,  125,  pL  272. 

(p)  Doe  V.  jKeen,  7  T.  R.  390. 

(q)  1  Roll.  661. 1. 25 ;  Cro.  Car.  302 ;  Com.  Dig.  Seisin,  F.  a 

(rj  1  Ron.  661. 1.  45 :  Com.  Dig.  Seisin,  F.  3. 
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PostettioDy 
eflbct  ofy  at 
prttunptiTe 
evidence. 


PAKT       enter,  claiming  as  guardian  where  he  has  no  right  to  be 
IV.  so  (c). 

■         In  order  to  constitute  a  seisin  of  incorporeal  heredita* 

By  an  agent,    ments  in  the  heir,  so  as  to  make  him  the  stock  of  descent, 

it  is  essential  that  he  should  actually  receive  the  rents,  or 

present  to  the  advowson,  unless  it  be  appurtenant  to  a 

manor  of  which  he  has  had  actual  seisin  (d). 

*  Where  seisin  of  an  inheritance  has  once  been  shown, 
a  continuance  will  be  presumed  till  the  contrary  be  prov- 
ed («). 

Proof  of  title  to  real  property  shows  a  seisin  in  law,  and 
in  prima  fade  evidence  of  possession  in  fact  {t).  The  proof 
or  title  to  personal  property  is  evidence  of  possession ; 
for  the  law  annexes  the  possession  to  the  right  to  personal 
propertyftf). 

The  effect  of  possession,  as  affording  presumptive  evi- 
dence of  right,  is  very  powerful.  As  against  a  mere  stranger, 
the  simple  occupation  of  property,  whether  real  or  per- 
sonal, howeVer  recent,  is  evidence  of  a  right,  and  will  ena- 
ble the  possessor  to  maintain  trespass  or  trover  (a?) ;  and 
even  where  the  right  is  otherwise  doubtful,  ought  to  turn 
the  scale  (y),  according  to  the  maxims  of  the  Roman  law, 
in  pari  catua  possessor  potior  haberi  ddfet{z)j  and  pro  rei 
possessore  in  dvbio  est  pronuntiandum  (a). 
'  The  long-continued  and  peaceaole  possession  of  an 
easement,  or  interest  in  the  lands  of  another,  affords,  as 
has  been  seen,  presumptive  evidence  of  right,  which  must 

(c)  1  Roll.  661.  L  20;  Com.  Dig.  Seisin,  F.  3;  and  see  other 
instances  there  collected. 

(i)  Co.  Litt.  15.  b. ;  F.  N.  B.  36;  Watk.  Law  of  Desc.  77. 

(s)  See  Cockman  v.  Farrcr^  T.  Jones,  183 ;  Plowd.  193,  a,  431.  a, 

{t)  SuprOj  493,  note  (y). 

(tt)  fnjray  tit.  Trover. 

(x)  As  where  he  finds  a  jewel ;  Armory  v.  Ddamirity  \  Str.  505. 
See  tit.  Drover. 

(y)  See  Brembridge  v.  Osborne^  1  Starkie's  C.  374.    Where  the 

Suestion  was,  whether  a  piece  of  cloth  had  been  returned  by  the 
efendant  to  the  plain  tin,  the  possession  of  a  note  by  the  defend- 
ant, in  which  the  plaintifT  requested  him  to  return  the  cloth  by 
the  bearer,  was  cf/osidered  to  afibrd  prima  facie  evidence  that  the 
cloth  had  been  returned.  I^epherd  v.  Carrie,  1  Starkie's  C.  454. 
An  agent's  authority  to  receive  payment  is  usually  evidenced  by  his 
possession  of  the  securities,  ncpro,  1086.  The  possession  of  a  ne- 
gotiable instrument  is  prima  facie  evidence  of  ownership.  JKng  v. 
lifilsomj  2  Camp.  5. 

(z)  L.  3.  §  9.    F£  uti  poss.* 

(a)  L.  125;  L.  128;  Ff.  de  r.  i.    Cogi  possessorem  ab  eo  qui  ex« 
petit  titulum  suie  possessionis  dicere  incivile  est.    L.  11. 
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prevail,  unless  such  enjojrment  can  be  *  rebutted  and  ex-       paat 
plained  ;  and  finally,  such  an  enjoyment  of  lands,  where  it        iv. 
has  been  long  continued,  will  at  last,  by  the  positive  au-  .....-.^«— 
thority  of  law,  ripen  iiito   an  absolute  and  indefeasible  Effisct,  as  pre- 
right.  Which  will  prevail  against  the  original  proprietor  *««npi*Y  «Y' 
himself.     He,  according  to  the  notion  of  the  civil  law,  may 
justly  be  regarded  as  having  abandoned  that  property,  and 
thrown  it  again,  as  it  were,  into  its  original  and  natural 
state  (6),  so  that  a  title  to  it  may  again  be  acquired  by  oc- 
cupancy (c). 

Where  possession  has  accompanied  a  deed  of  feoffment, 
livery,  in  fact,  is  to  be  pKsumed.  But  it  is  otherwise 
where  possession  has  not  accompanied  the  deed  (d).  But 
this  is  a  mere  presumption  in  fact,  of  which  the  Jury  are 
to  judge ;  and  the  Court  cannot  infer  a  lawful  conveyance 
by  feoffment  unless  the  Jury  find  the  livery  (e). 

Proof  of  possession,  and  of  the  receipt  of  rent  for  twenty 
years,  is  evidence  of  an  estate  in  fee  to  go  to  a  Jury,  al- 
though the  title,  as  far  as  could  be  developed,  appeared  to  ^ 
be  a  long  term  for  years ;  for  it  might  have  been  a  term 
to  attend  the  inheritance  (/). 

Power. 

It  is  a  general  principle  of  law,  that  whenever  a  power  General 

^  ^-      1  '^  >     J  'x^  *  •  principle. 

IS  given  to  particular  persons,  to  do  a  written  act  in  a  par- 
ticular manner,  or  under  certain  particular  circumstances, 
whether  it  be  to  parish  officers  or  magistrates,  *  as  to  grant  *  1198 
certificates,  under  which,  if  duly  executed,  other  persons, 
especially  public  oflicers,  are  bound  to  act,  or  to  grant 
warrants,  or  make  orders,  that  their  authority  must  appear 
on  the  instrument  itself.  It  must  thereby  appear  that  they 
are  the  persons  authorized,  and  that  the  certificate,  war- 
rant, or  order,  was  made  in  the  manner  and  under  the  cir- 

(6)  Id  quod  nullius  est,  ratione  naturali  occupanti  conceditur. 
Ff.  4.  b.  8.  3 ;  see  2  BL  Com.  258. 

(c)  Quum  enim  quae  nullius  sunt  cedant  occupanti,  et  res  pro 
derelictis  habitfis  pro  rebus  nullius  habeantnr,  nihil  sane  squius  est, 
quam  id,  quod  quis  bona  fide  et  justo  titulo  tempore  loneo  possedit, 
et  ab  altero  non  est  vindicatum,  possidenti  aaquiri.  Heineccius, 
ad  Pand.  pars,  6,  s.  208 ;  Gro.  de  Jure  Belli  atque  Pacis,  p.  II.  4. 

(d)  Roll.  Rep.  192.  227 ;  Tri.  per  Pais,  209 ;  Cro.  J.  463 ;  Bac, 
•Abr.  Ev.  648. 

(e)  Roll.  Rep.  132 ;  Tri.  per  Pais,  339. 
f/)  Denn  v.  Barnard,  Cowp.  595, 
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FAinr      cwnsUaiees  required.    Otherwiie  the  eertificate,  wanranti 
nr.        or  order,  is  not  obligatory,  but  void  (a). 

Hence,  where  the  question  was,  wnether  a  certificatef 


^'^^  ^         aigned  by  two  churchwardens  and  one  overseer,  but  bear* 
execution.       ^  ^|y  ^^^  seals,  was  a  legal  and  valid  certificate,  under 

the  Stat.  8  &  9  W.  3.  c.  30  (i),  the  Court  held  that  the 
certificate  had  not  been  properly  executed  (e).  Lord  £1- 
lenboroueh,  in  giving  judgment,  observed,  "  in  consider- 
ing how  tar  the  cases  of  Steeds  aire  applicable  to  the  pre- 
sent, it  is  to  be  recollected,  that,  in  those  cases,  the  parties 
alone,  under  whose  authority  the  deeds  were  executed,  are 
bound  by  them ;  but  the  present  is  the  case  of  the  execu- 
tion of  a  power,  which  binds  and  operates  upon  other  per- 
sons at  their  peril,  and  subjects  them  to  indictments  as  for 
crimes,  in  case  of  their  disobedience  to  the  power,  if  it  be 
duly  executed." 

With  regard  to  the  execution  of  powers  created  by  pri- 
vate authority,  it  is  a  settled  rule  of  law,  that  all  the  eir- 
*  1 1 99  cumstances  required  by  the  creators  of  the  *  power,  bow- 
ever  unessential,  and  otherwise  unimportant  they  may  be, 
must  be  observed,  and  cannot  but  be  satisfied  by  a  atriet 
find  literal  performance  (d). 

Thus,  in  the  case  of  Tkaire  v.  Thaire  f«),  where  there 
was  a  submission  to  arbitration,  ^'  so  that  tne  award  be  de- 
livered under  their  hands  and  seeds,''  it  was  made  a  ques- 
tion, whether  an  award  sealed,  but  not  signed,  was  a  good 
award;  the  point  reserved  being,  wheuier  the  seuing, 
which  was  virtually  a  signing,  was  sufficient ;  or,  wheth^ 
the  words  of  the  submission  should  be  intended,  as  in  com- 
mon parlance,  an  actual  writing  of  their  hands.  The 
Judges  of  the  Ck>mmon  Pleas  were  at  first  divided  upon 
that  point.    It  was  finally  determined,  however,  by  the 

(a)  Per  Ld.  Ellenborougb,  R.  v.  Austre^,  K.  B.  £ast,T.  1B17. 

(h)  Which  requires  certificates  to  be  under  the  hands  and  seals 
of  the  churchwardens  and  overseers,  or  the  nugor  part  of  them,  or 
under  the  hands  and  seals  of  the  overseers,  where  there  ar^  no 
churchwardens. 

(c)  R.  y.  AuBtny,  K.  B.  East  Terra,  1817,  Phillips  on  Ey.41fi.3d 
ed.  The  certificate  was  duly  attested,  and  allowed  by  two  magis- 
trates, and  purported  to  be  the  certificate  of  A,  B.  and  C  D, 
churchwardens,  and  of  £.  F.  overseer.  One  seal  was  opposite 
the  first  two  names,  and  the  other  seal  opposite  to  the  last ;  no  trace 
of  any  other  seal  appeared  on  the  instrument,  which  was  iJtanj, 
years  old. 

(d)  Per  Ld.  Ellenborougb,  in  R.  v.  Austrey,  K.  B.  East  Term, 

10l7. 

(e)  Palm.  109,  cited  by  Ld.  Ellenborougb,  in  R,  v.  Atittrey. 
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wbole  Court,  that  a  virtual  signing  would  not  do,  but  that  v  fabt 

there  ought  to  be  an  actual  ^gning  under  their  hands.  it. 
It  has  been  solemnly  decided,  in  several  cases,  that  a 


power,  to  be  executed  by  sisning  and  sealing,  to  be  at-  ^'^^  ^^  ^^' 

tested  by  witnesses,  is  not'  well  executed  unless  the  atte»-  ^^*^^"' 

tation  shall  express  that  the  signing,  as  well  as  the  sealing, 

were  witnessed.    Thus,  in  the  case  of  Doe  d.  MamfiM  v. 

FeocA  (/),  where  the  power  was  to  be  executed  "  by  any 

deed  or  writing  under  the  hands  and  itaU  of  the  parties,  to 

be  by  them  duly  executed  in  the  presence  of,  and  attested 

by,  two  or  more  witnesses,"  and  the  attestation  was  only 

of  the  seeding  end  delivery ^  the  Court  of  King's  Bench  held 

that  the  attestation  was  insufficient.    The  same  point  was 

decided  by  a  majority  of  the  Judges  of  the  Common  Pleas 

in  the  case  of  Wright  v.  Wakejford  (g). 

*Upon  the  same  principle  it  was  held,  that  a  power,  to  *  1200 
be  executed  by  any  appomtment,  in  the  nature  of  a  will, 
to  fbe  signed  and  published  in  the  presence  of,  and  attest- 
ed by,  two  or  more  credible  witnesses,  was  not  well  exe- 
cuted by  an  attestation  which  noticed  the  signing  ordy,  and 
not  the  publication  (o^. 

And  such  a  defect  m  an  attestation  cannot  be  remedied 
by  a  new  attestation,  indorsed  upon  the  instrument  after 
the  death  of  one  of  the  parties.  For  such  an  attestation 
cannot  give  to  the  act  of  the  parties  an  operation  after 
their  death,  which  it  never  had  dnriqg  their  lives  (A). 

And  where  the  attestation  in  such  a  case  is  defective, 
the  defect  cannot  be  supplied  by  evidence  that  the  wit- 
nesses did  in  fact  attest  the  signing,  as  well  as  the  seal- 


*¥>• 


here,  however,  the  terms  creating  the  power  do  not 

£/7  2  M.  &  S.  576. 

(g)  4  Taunt  214.— Mansfield,  C.J.  dissentiente.  In  consequence 
of  the  deciriona  in  these  two  cases,  the  stat.  54  O.  3.  c.  168,  enact- 
ed, ^  that  every  deed  or  other  mstniment,  already  made  with  the 
intention  to  exercise  any  power,  ft^c.  shall,  if  duly  signed  and  exe- 
cated,  and  in  other  respects  duly  attested,  be  fVom  the  date  thereof, 
and  00  as  to  establish  derivative  titles,  if  anv  of  the  same  vididity 
and  effect,  and  provable  in  like  manner,  as  if  a  memorandum  of  at- 
tsstation  of  signature,  or  being  under  hand,  had  been  subscribed 
by  the  witness,  and  the  attestation  expressing  the  fact  of  sealing 
lad  delivering,  without  expressing  the  fact  of  signing,  or  any  other 
fimn  of  attestation,  shall  not  exclude  the  proof,  or  the  presumption, 
of  signature."    This  act  is  merely  retrospective. 

(o)  Moodie  v.  Reidy  7  Taunt  355. 

h)  P.  C.  in  Doe  d.  Mansfield  v.  Peach,  2  M.  &  S.  576;  Wright  v. 
'akefard,  4  Taunt  214 ;  might  v.  BarUno,  3  M.  &;  S.  512«S.  T. 

(i)  Doe  d.  Hotehkiss  v.  Pearee,  6  Taunt  402 ;  2  Marrii.  102. 
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PART       require  an  attestation  of  the  signing  and  sealing  by  the 
IV,         witnesses,  but  merely  that  the  instrument  shall  be  signed, 

..«.— .  sealed,  &c.  in  their  presencey  it  seems,  that  proof,  in  fact, 

that  they  did  witness  the  requisite  particulars,  signing  as 
well  as  sealing,  is  sufficient,  although  the  attestation  ap- 
plies to  the  sealing  and  delivery  only  {k). 

*  1201  *  Prescription,  Grant,  &c. 

Nature  of  evi-      As  the  ownership  of  property  is  a  mere  arbitrary  and 

deoce  to  prove  artificial  relation,  it  follows,  that  the  evidence  to  prove  that 

relation  must  also  be  of  an  artificial  character,  and  that  it 

does  not  admit  of  proof  through  the  natural  medium  of  the 

senses.  « 

The  most  direct  indications  of  property  consist  in  the 
evidence  of  those  forms  aqd  ceremonies  of  investiture  and 
written  instruments  which  the  law  has  appointed  for  trans- 
ferring the  right  of  property,  and  authenticating  and  com- 
memorating siich  transfers. 

For  such  purposes,  the  ancient  mode  of  alienation,  by 
open  and  formal  livery,  before  witnesses,  and  the  more 
modem  conveyances  by  deeds,  solemnly  authenticatedi 
were  devised  and  appointed.  These  are  the  most  direct 
proofs  which  the  nature  of  the  case  admits  of.  But  these 
alone  are  inadequate  to  the  purposes  of  proof  and  the  se- 
curity of  property.  The  living  witnesses  of  such  transfers 
perish  in  the  ordinary  course  of  nature  ;  and  the  most  du- 
rable memorials  which  human  ingenuity  can  devise  are 
liable  to  decay,  and  to  casual  loss  and  destruction,  as  well 
as  wilful  spoliation.  In  order,  therefore,  to  supply  the 
place  of  these,  the  most  direct  and  authentic  testimonies, 

*  1202  recourse  must  be  had,  as  in  other  cases,  to  indirect  *and 
Grounds  for     circumstantial  evidencej  for  the  purpose.of  proof.  Of  t|;iose 
fide™"'*  *     circumstances  which  afford  presumptive  evidence  of  pro- 
perty, whether  real  or  personal,  continued  possession  is, 
beyond  all  comparison,  the  strongest  in  its  nature  and  ope- 
ration.   In  the  infancy  of  society,  mere  occupation  would 

• 

(k)  Thus,  where  the  deed,  which  created  the  power,  directed 
merely  that  it  should  be  executed  by  apy  writing,  to  be  signed  and 
sealed  in  the  presence  of  two  witnesses,  without  directing  that  they 
should  attest  such  execution  ;  and  the  deed,  in  pursuance  of  the 
power,  was  expressed  to  be  executed  in  the  presence  of  the  wit- 
nesses, but  the  attestation  applied  to  the  sealing  and  delivery  only. 
The  Chancellor  was  of  opinion  that  it  might  be  properly  left  to  the 
Jury  to  presume  that  the  deed  was  signed,  as  it  professed  to  be,  in 
the  presence  of  the  witnesses,  who  attested  the  sealing  and  delive- 
ry.   JIf  Queen  v.  Farqitharj  11  Ves.  467 ;  17  Vcs.  458. 
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usually  confer  an  actual  title,  and,  in  some  instances,  even  part 

to  this  daj,  such  a  title  prevails  (a) ;  and,  by  a  slight  ex-  iv. 
tension  of  the  principle,  an  owner  who  has  long  acquies- 


ced m  the  adverse  enjoyment  of  property  by  another,  may  Orouods  for 
be  considered  to  have  abandoned  it^  and  the  occupant  to  Sue!""°*  * 
be  entitled  to  it  by  reason  of  his  occupancy. 

So  forcible  is  the  presumption  derived  from  long-conti- 
nued possession,  aud  so  conducive  is  it  to  the  peace  and 
quiet  of  society  to  protect  such  a  possession,  that,  in  many 
instances,  it  is  absolutely  conclusive  of  the  right  to  the 
subject-matter,  by  virtue  of  positive  arbitrary  rules  and 
statutory  enactments  ;  and,  in  numerous  other  cases  pos- 
session affords  presumptive  evidence  of  title  ^i).  Rules  of 
this  nature,  whether  conclusive,  or  of  inferior  force,  are 
founded,  *  1st.  On  the  principle  of  law,  which  will  not  pre-  *  1303 
sume  any  man's  act  to  be  illegal,  and  will  therefore  attri- 
bute such  continued  use  and  enjoyment  to  a  legal,  rather 
tiian  an  illegal,  origin,  and  will  ascribe  long-K^ontinued 
possession,  which  cannot  otherwise  be  accounted  for,  to  a 
legal  title.  2dly.  Upon  a  reasonable  and  very  forcible 
presumption,  that  the  acquiescence  in  such  enjoyment  for 
a  long  period,  by  those  whose  interest  it  was  to  interrupt 
it,  arose  from  the  knowledge  and  consciousness,  on  their 
part,  that  the  enjoyment  was  rightful,  and  could  not  be 

(a)  2  Bl.  Comm.  aupra^  1197. 

(h)  The  maxim  of  law  is  "  ex  diutumitate  temporis  omnia  pre- 
Bumuntur  solemniter  esse  acta."  Co.  Litt.  6.  Hence,  if  in  the 
case  of  a  feoffment  the  witnesses  he  dead,  quiet  possession  for  a 
length  of  time  will  make  a  strong  or  violent  presumption,  which 
stands  fbr  proof.  Ibid.  1  Mod.  117 ;  1  Lev.  25 ;  Psdm.  4S7»  In 
Eldridgt  T.  Knott,  Cowp.  215,  Lord  Mansfield  observes,  that  *'  there 
are  many  cases  not  within  the  statute  of  Limitations,  where,  from 
a  principle  of  quieting  possession,  the  Court  has  thought  a  Jury 
should  presume  any  thmg  to  support  a  length  of  possession.'' 
Lord  Coke  says,  <*  that  an  act  of  parliament  mav  be  presumed,  even 
in  the  case  of  the  Crown,  which  is  not  bound  by  the  statutes  of  li- 
mitation." A  grant  may  be  piBsumed  from  great  length  of  posses- 
sion ;  it  was  so  done  in  ike  Mcnfor  ^HuU  v.  Hortur^  Cowp.  109L 
Not  that  in  such  cases  the  Court  really  thinks  thai  a  grant  has  been 
madey  because  it  is  not  probable  that  a  grant  should  have  been 
made,  but  we  presume  the  fact  fbr  the  purpose,  from  a  principle  of 
qiueting  possession." 

The  presuming  of  a  deed  from  lon^  usage  is  a  modem  fiivention  ' 
of  the  judges  fbr  the  furtherance  of  justice,  and  the  sake  of  peace 
where  there  has  been  a  long  exercise  of  an  adverse  nj^ht.  For  in- 
stance, it  cannot  be  supposed  that  a  man  would  suffer  his  neigh- 
bour to  obstruct  the  ligbt  of  his  windows,  and  render  his  house  un- 
comfortable, or  to  use  a  way  over  his  meadow  with  carts  and  car- 
riages for  twenty  years,  unless  some  agreement  had  been  made  be- 
tween the  parties  to  that  effoet,  of  which  usage  is  the  evidence.  P. 
C.  AitgMy.  AUiiy,2B.  &  P.  206., 

▼OL.  ui.  26 


1203  PRESCRIPTION. 

FAST  dittnibed.  And  also  on  a  consideration  of  the  hardship 
It.  which  woald  accrue  to  parties,  if,  after  long  possessioo, 
-—-———  and  when  time  had  robbed  them  of  the  means  of  proo^ 
their  titles  were  to  be  subjected  to  rigorous  examination. 
Were  this  to  be  permitted,  length  of  possession,  instead  of 
atrengtheninff,  would  weaJsen  every  man's  title  to  his  es- 
ialB.  3dly.  Upon  a  principle  of  public  policy  and  cdnve- 
naence,  which  operates  to  the  preservation  of  the  public 
peace,  and  the  quieting  of  mens  possessions  ^e),  and  can 
work  no  prejudice  except  to  those  who  are  gmlty  of  negli- 
gence in  the  conduct  or  their  affairs  (d). 

In  considering  the  nature  and  eflfect  of  circumstantial 
evidence  in  questions  of  title,  the  order  which  belongs  to 
presumptive  evidence  in  general,  naturally  presents  itself. 
Accordmgly,  it  will  be  proper  to  consider,  Ist.  In  what 
*  1304  cases  long-continued  and  peaceable  *  possession  is  cottdtt- 
nve  as  to  the  right.  2d]y.  In  what  instances  the  law,  al- 
though it  does  not  conclusively  infer  a  right,  neverdieless 
gives  to  the  evidence  a  technical  force  and  operation,  be- 
yond its  mere  natural  force  and  operation,  as  estimated  by 
a  Jury.  3dly.  In  what  cases  the  law  raises  no  technical 
presumption,  but  the  Jury  are  left  to  make  their  own  infe- 
rence, according  to  the  natural  weight  of  the  evidence. 

The  inference  of  title  from  adverse  undisturbed  enjoy- 
ment, is  candurivey  1st.  in  cases  of  prescriptian.    2dly.  in 
the  different  instances  which  fell  witnin  the  statutes  of  Li- 
mitation. 
Pjmiaiptok        To  every  prescription   time  (e)  and  ti^og^e   are   insepa- 

(c)  See  Ld.  Mansfield's  obsenratioDs  in  Eldridge  v.  Knotty  Cowp. 
21£s  k  tuproy  note  (h). 

(d)  According  to  the  Roman  law,  £a  (oaucapio  vel  losgi  tempo* 
lis  pnescriptio)  nocet  lis,  qui  in  inquirenda  re  sua  fuere  neffligen- 
tiores.  Pand.  L.  41.  tit.  3 ;  Heinecc  ad  Paad.  pars.  6.  s.  212.  And 
such  a  prescription  was  not  allowed  to  operate  a^j^ainst  those  who, 
from  inSnnity,  &c  were  not  chargeable  with  neghgence  and  laches 
in  acquiescing  in  the  possession  of  the  property  1^  another,  ^  Ut 
agere  non  vaienti  non  currat  prascriptio.''    L.  1.  §  i 

(t)  The  Roman  law  was  infinitely  more  artificial  than  the  law  of 
En^and  in  its  rules  relating  to  the  nature  and  efiect  of  the  conti- 
nued possession  of  property.  A  prescription  was  either,  1st,  Usu- 
capio  vel  longi  temporis  pr»scriptio ;  or,  2d.  Pnescriptio  longissimi 
temporis*.  Pand.  lib.  xli.  tit  iiL — ^To  constitute  the  nrst,  a  continu- 
ed possession  of  three  years,  in  the  case  of  moveabtes,  and,  in  the 
case  of  immovables,  of  ten  years,  tnierpnuenief,  and  of  twenty 
yearS)  imUr  ahaeniesy  was  reouiaite.  It  was  also  essential  that  the 
possession  should  be  b&najtde  **  ut  ignoret  possessor  rem  esse  alie- 
nam  potiuaque  ezistimet  eum  a  quo  causam  habet  tanquam  domi- 
oum  JUS  alienandi  habuisse.  L.  109.  FT  de  v.  s.  Where  die  pos- 
session was  maiajide,  a  pratcriptio  fongtfWint  ten^forie  ;  t.  e.  of  thir* 
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rable  incidents  (e).    With  respect  to  time,  it  moit  baw  fabt 

existed  from  time  whereof  the  memory  of  man   is  not  it. 
to  the  contrary,  which  is  to  be  miderstood  not  merely 


of  living  memory,  but  of  memory  by  the  means  of  PmcrtptSon. ' 
*  records,  or  other  written  memorials  (/).  And  therefore,  J*"^  g-.. 
where  there  is  any  proof  of  the  oriffinal  or  commence-  ^^^ 
jnent  of  any  thing,  it  cannot  be  daimed  by  prescrip- 
tion (g) ;  unless,  indeed,  the  commencement  were  before 
the  reign  of  Richard  the  First,  for  then  it  is  considered  to 
have  existed  immemorially  on  an  equitable  construction  (tf 
the  Stat.  2d  of  Westminster,  which  limited  that  time  for  a 
writ  of  right  (h). 

Hence,  proof  of  an  ancient  grant  of  the  right  or  liberty, 
without  date,  does  not  necessarily  destroy  the  prescri|^' 
tion  ;  for  it  may  have  existed  before  the  time  of  legal  me- 
mory ;  and,  even  supposing  the  grant  to  have  been  exe- 
cuted since,  this  may  have  been  done  for  the  purpose  of 
confirming  a  prescriptive  ri^ht  (t). 

A  prescription  is  good,  if  it  can  be  supposed  to  have  had  CsMldeistloB. 
a  legal  coimnencement(i).    And,  thererore,  in  such  caseii 
it  is  unnecessary,  in  order  to  the  establishment  of  a  pre* 
scription  by  evidence,  to  prove  a  consideration  to  support 
the  right  or  obligation. 

But  in  order  to  support  a  prescription  against  public 
right,  a  consideration  must  be  proved ;  as  where  toll-tho- 
rouffh,  that  is,  a  toll  for  passing  over  the  public  highway, 
is  Claimed  (/).    But  toll-traverse,  that  is,  toll  for  passing 

ty  years,  was  necessary  to  confer  a  title.  L.  8.  s.  1.  de  prax  xxx> 
£t  quidem  triginta  annorum  prsBscriptione  opus  est,  si  res  usuoapi 
nequeunt  ob  auctoris  malam  fidem.  Heinec.  ad  Pand.  pars  6.  sec 
228.  In  other  instances,  a  prescription  of  forty  years,  an^lp  some 
of  one  hundred  years ;  in  others,  of  time  immemorial ;  ^  cuius  in 
eoDtrarium  non  exstat  memoria,"  was  essential  to  confer  a  title.  L. 
2.  §.  1.  7. ;  L.  23.  $  2. ;  Heinec.  ad  Pand.  p.  6.  s.  225. 

(e)  Co.  Litt  lia 

f  (/)  Co.  Litt.  115.  a.  [See  (kofttty  v.  Bethune^  14  Mass.  Rep.  49.] 

(g)  Ibid.  Hence,  ahhoueh  the  Pope's  bull  be  evidence  under  a 
special  prescription  to  be  discharged  of  tithes,  it  is  no  evidence 
under  a  general  prescription,  because  it  shows  the  commencement 
of  the  custom.    Palm.  38.  B.  N.  P.  248. 

(h)  2  Roll  269. 1. 10. 45. 

(%)  2  Bl.  Rep.  989. 

(k)  1  T.  R.  G67.  Hence  a  custom  differs  from  a  prescripHan;  for 
a  custom  is  good  if  it  be  net  unreaacnahle. 

(I)  Mayor  and  Burgesses  of  Nottingham  v.  Lambert,  Willes,  11 1 ; 
Com.  Dig.  tit.  Toll-thorough  (c) ;  where  it  was^held,  that  a  prescrip- 
tion to  take  toll  for  passing  on  an  ancient  navigabto  river,  thrbuj^ 
the  plaintiff's  manor,  was  bad.    And  see  Truman  ▼.  WiHghamy  9 
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FAET       through  the  private  lands  of  the  owner  may  be  claimed 
IT,         without  alleging  or  proving  any  consideration. 

*And  wi^re  the  plaintiff  claimed  toll-thorough,  and 


^  1806  ihowed  that  the  soil  and  the  tolls  before  the  time  of  legal 
PntcriptioB.    memory  belonged  to  the  same  owner,  although  they  had 
CoiMld0ratioii.  ]|^||  severed  since,  it  was  held,  that  it  was  to  hd  presumed 
that  the  right  of  passage  had  been  granted  to  the  public 
in  consideration  of  the  toll  (m). 
Vtts*-  If  repeated  usage  within  the  time  of  memory  cannot  be 

proved,  the  prescription  fails  (n) ;  as,  if  it  appear  that  a 
town  was  incorporated  before  the  time' pf  Richard  the 
First,  but  that  the  franchise  was  never  afterwards  used(o). 
So  a  chasm  or  interruption  in  the  usase  within  time  of 
memorjr  will  destroy  the  prescription.*  But  a  tortious  in* 
temiption  will  not  destroy  it(j>);  neither  will  a  disconti* 
nuance  by  the  lease  of  a  terre-tenant  (q). 
A  prescription  is  also  destroyed  by  proof  of  unity  of  pos- 
_^  sesnon  («). 
*JJ2J2***»  Although  prescriptive  enjoyment  of  a  ri^ht,  when  esta- 
blished, be  c<Miclusive  as  to  title,  yet  the  evidence  to  prove 
a  prescription  must,  from  the  hature'of  the  claim,  usually 
be  pruumpiive*  So  difficult  is  it  to  establish  the  continu- 
ance of  an  usage  through  many  centuries  past  by  the  aid 
even  of  written  memorials.  In  order  to  raise  such  a  pre- 
sumption, evidence  should  be  given,  such  as  the  case  af- 
*  1207  fords,  of  the  usage  and  exercise  of  *  the  right,  as  far  as  liv- 
ing memory  can  go,  by  witnesses  who  have  had  actual 
knowledge  of  the  fact.  When  this  source  has  been  ex- 
hausted recourse  must  be  had  in  the  case,  both  of  public 
and  private  prescriptions,  to  ancient  documentary  evidence. 
But  nere  it  may  be  observed,  that  continued  usage  and 
exercise  of  a  right,  carried  no  farther  back  than  even  living 
memory  ctm  go,  will  frequently  afford  prima  facie  evidence 
whereon  a  prescription  may  be  presumed,  which  will  pre- 
vail, if  not  rebutted  by  some  evidence  to  the  contrary  (a). 

Wils.  296.    Biehards  v.  BenneU,  1  B.  &  C.  223.    CoUw  v.  Smith, 
Cowp.  47.    Crispe  v.  Bekoaodj  3  Lev.  424. 

{m)  ImtA  PeOtam  ▼.  Pickersgitt,  1  T.  R.  660. 

(n)  Co.  Liu.  113.  b. 

(o)  2  Roll.  268. 1.  52. 

(p)  2  Inst.  65a 

{q)  2  Inst.  654 ;  Com.  Dig.  tit.  Prescription. 

(u)  3  Taunt.  24.  Com.  Dig.  tit.  Suspension,  G.  in/ray  1213. 

fa)  Tbus,Uie  uninterrupted  possession  of  a  pew  in  a  church  for 
thir^  years  is  presumptive  evidence,  •acainst  a  wrong  doer,  of  a 
title  by  prescription.    Chr^fiik  v.  Mamew9,  5  T.  R.  296 ;  but  see 
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Ancient  deeds,  and  other  instruments  relating  to  the  part 

exercise  of  the  rieht,  and  derived  from  the  proper  custody,  ly. 
are  also  admissible  in  proof  of  a  prescription.    They  may 


be  considered  to  be  in  the  nature  of  solemn  declarations,  PreKripUoDi 
accompanying  acts  which,  it  has  been  seen,  are  always  piwjumptiw 
admissible  on  general  principles,  as  part  of  the  resgesia;  Anciutt^Mdi. 
and  although  it  cannot  be  proved  that  any  act  of  enjoy- 
ment was  immediately  consequent  upon  ancient  deeds, 
yet  when  such  deedn  are  found  in  the  natural  and  legiti* 
mate  repository,  where  they  might  be  expected  to  be  found, 
on  the  supposition  that  they  had  been  acted  upon,  a  fair 

E resumption  arises  that  such  has  been  the  case.  It  would 
e  too  much  to  presume  that  an  ancestor  had  forged  the 
deeds  in  order  to  enable  some  remote  descendant  to  com- 
mit a  fraud,  especially  as  such  evidence,  if  it  stand  alone, 
unsupported  by  proof  of  the  actual  enjojrment  of  th%  right 
in  modem  times,  is  of  no  avail. 

When  the  enjoyment  has  been  established,  as  far  as 
living  memory  can  go,  then  ancient  instruments,  connected 
with  the  exercise  of  the  right  by  their  contents,  and  deriv- 
ing authority  from  the  place  in  *  which  they  are  found,  are  *  1208 
in  the  nature  of  solemn  declarations,  which,  although  they 
do  not  actually  accompany  the  enjoyment  proved,  are  yet 
as  proximate  to  it  ite  the  nature  of  the  case  will  permit. 

It  has  already  been  stated  that  doubts  have  been  enter- 
tained on  the  question,  whether  reputation  and  traditionary 
declarations  be  admissible  to  prove  a  private,  as  they  are 
to  prove  a  public,  prescription ;  and  the  practice  on  this 
point  has  not  been  uniform  (c). 

Sfodfcf  V.  Booth,  1 T.  R.  428.  In  Re9  v.  JoUifft,  2  B.  &  C^,  it  was 
held  that  a  usage  in  a  court-leet  but  for  twenty  years  as  to  the  no- 
mination of  persons  to  be  summoned  on  a  jury,  was  evidence  of  an 
immemorial  cuatom. 

(e)  Vide  supra,  part  I.  sec.  zl.  In  Morewood  v.  Wood,  14  East, 
837,  n.  upon  a  motion  for  a  new  trial,  the  question  was,  whether 
saeh  evidence  was  admissible  to  prove  a  prescriptive  right,  an- 
nexed to  a  particular  estate,  of  digging  stone  upon  the  waste 'of 
the  lord  of  a  manor ;  the  Court  were  divided  upon  the  point,  Ktnyon, 
C.  J.  and  ^hhuTsi,  being  of  opinion  against  the  evidence.  BuUer 
and  Grose,  Justices,  for  it. 

In  Blaekett  v.  Lowts,  2  M.  &  S.  494,  where  one  question  was, 
whether  evidence  of  reputation  was  admissible  to  show  the  right  of 
customary  tenants  to  cut  down  wood  on  the  plaintiff's  estate,  Ld. 
EUenhoToug^  said,  that  reputation  was  out  of  the  ouestion  ;  but  a 
new  trial  was  in  that  case  granted,  on  the  ipround,  that  evidence  of 
an  ohi  agreement,  between  a  former  lord  of  the  manor  and  his 
cttstomary  tenants,  by  which 'the  former  agreed  to  set  out  yearly 
saffieient  wood  for  repairing  their  houses,  and  the  latter  agreed  not 
to  cut  down  wood,  &c.  had  been  rejected.  In 


ftc. 
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PAKT  *  It  floems,  however,  to  be  very  doubtful,  whether  rach 

lY,  evidence,  in  the  case  of  a  merely  private  prescription, 
^....«_  would  now  be  deemed  admissible.  At  all  events,  assum- 
PiMcripttoD.  ing  such  evidence  to  be  admissible,  it  is  obviously  very 
Repuution,  weak  in  its  nature,  and  entitled  to  less  credit  than  is  due 
to  similar  evidence  in  the  case  of  a  public  prescription  :  for 
there,  the  subject  being  a  matter  of  public  and  general  in- 
terest, it  is  probable  Uuit  the  existence  and  nature  of  the 
right  would  be  matter  of  public  experience,  notoriety,  and 
discussion,  a  presumption  which  cannot  be  fairly  made 
'    where  the  right  is  of  a  merely  private  nature. 

It  is  also  to  be  remembered,  that  such  evidence  is  of  no 

In  Barnes  v.  Mawsony  I  M.  &  S.  77,  it  was  held,  that  the  lord  of  a 
manor  might  show  that  there  was  a  known  distinction  in  the  manor, 
between  old  and  new  land,  and  might  prove  the  right  of  the  lord 
to  takarthe  coals  under  freehold  parcels  of  the  new  lands,  as  wett 
by  acts  of  enjoyment  as  by  rtputaUom, 

In  Doe  d.  Didibuty  v.  Tkawuu,  14  East,  3S3,  evidence  of  reputa- 
tion was  held  to  be  madmissible  to  prove  that  lands  devised  by  A, 
to  the  defendant  in  ejectment  had  formerly  belonged  to  i.  &  the 
father  of  A,  B.  under  whose  will,  made  upwards  of  fifty  years  be- 
lore,  the  plaintiff  claimed,  although  the  reputation  was  coupled 
with  corroborative  evidence. 

In  CUMer  v.  Chaphamy  14  East,  331,  n.  evidence  of  reputation, 
that  a  particular  waste  was  parcel  of  a  particular  farm,  vras  reject* 
ed  at  Aln  Priu9, 

In  Bwd  V.  Jackson^  1  East,  357,  Ld.  jRenjfon  said,  that  reputation 
was  evidence,  with  respect  to  public  rights  claimed,  but  not  with 
respect  to  private  rights. 
*  In  PmoeU  v.  ^ektiwf,  Peake's  L.  £.  14,  Chambre,  J.  adnutted  evi- 

dence of  general  reputation  as  to  the  boundaries  of  a  town,  but  re- 
jected it  when  offered  to  prove  that  houses  once  istood  where  there 
were  then  none.  See  Chajyidd  v.  Fn^^  1  Price,  353.  In  Domes  v. 
£ei0t#,  3  Chit.  R.  535,  hearsay  Evidence  was  admitted  on  the  ques- 
tion, whether  the  Ukcia  in  qao  was  parcel  of  a  sheep-walk. 

In  jR.  V.  EriuwUy  3  T.  R.  723,  Ld.  Kenyon  denied  that  reputatioD, 
with  respect  to  prove  a  particular  fiict,  t.  e.  the  presentation  to  a 
benefice,  was  admissible. 

In  WUknell  v.  Ckiirihan^  1  Esp.  C.  334,  where  the  question  was  as 
to  the  mode  of  electing  a  schoolmaster,  by  tlie  vicar  and  church- 
wardens of  Skipton,  Ld.  Kenyan  held,  that  tradition,  as  to  the  tksage» 
was  admissible,  the  distinction  being  between  pubhc  and  private 
rights. 

On  the  other  hand,  in  B.  N.  P.  295,  it  is  stated  generally,  and 
without  qualification,  thatin  Questions  of  prescription  it  is  allowable 
to  give  hearsay  evidence ;  and  that  therefore,  where  the  issue  was 
on  a  right  of  way  over  the  plaintiff's  land,  the  defendants  were  ad- 
mitted to  give  evidence  of  a  conversation  between  persons,  not  in- 
terested, then  dead,  wherein  the  right  of  way  was  acknowledged. 

In  Wthb  V.  Po<te,  Noy,  44,  the  court  held,  that  such  evi&nce 
was  admissible  to  prove  a  modus  fbrti  particular  farm. 

Morewood  V.  ITomI,  14  East,  3S7,  in  the  note,  siipra,  1306,  BuXkr 
and  Orowy  Justices,  were  of  opinion  that  such  evidence  was  admia* 
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avail  unless  it  be  sapported  by  proof  of  acts  of  *  enjoy-  paat 

ment  of  the  right  or  privilege  (d).    And  also,  that  repu-  ir. 
tatioD,  or  traditionary  declarations,  to  be  admissible  must 


be  general,  as  to  the  existence  of  the  right,  and  that  re-  Prescription. 

Sotation  or  tradition  as  to  particular  facts  are  inadmtssi-  Reputatioo, 
Ie(e).  ^' 

In  the  late  case  of  Weekes  v.  Sparke  (f ),  where  the  ques- 
tion raised  by  the  pleadings  was,  whether  the  plaintiff  in 
trespass  had  a  right  to  abndge  a  right  of  common,  by  us- 
ing the  land  for  tillage,  the  Court  neld,  that  evidence  of 
reputation  in  support  of  this  right  was  admissible,  because 
the  riffht  claimed  was  an  abric^ment  of  the  general  right 
over  &e  waste,  and  *  affected  a  great  number  of  occupi-  *  1211 
ers  within  the  district. 

If  the  partv  fiul  in  proving  part  of  the  prescription  asal-  Variance. 
leged,  he  fiiils  altogether.    For  a  prescription,  being  in  its 
nature  entire,  cannot  be  divided  into  parts,  so  as  to  be  sup- 
ported in  part,  and  in  part  rejected  (g). 


See  also  the  observations  made  by  the  Judges  in  the  case 
of  it.  V.  iSHnoefi,  3  T.  R.  709,  where  Otom,  Justice,  observed  gene- 
ralljy  that  reputation  was  evidence  to  prore  prescriptive  richts, 
altfaougb  persons  permitted  to  give  ^viaence  of  what  they  have 
heard  firom  dead  persons  concerning  the  reputation  of  the  right, 
are  not  pemaitled  to  state  facts  of  the  exercise  of  the  right,  wmch 
the  deceased  pmons  said  they  had  seen. 

In  Price  v.  LUUewoodf  3  Camp.  288,  in  an  action  for  the  disturb- 
anee  of  the  plaintiff's  pew,  claimed  in  right  of  a  messuage,  an  old 
entry  in  the  vestry  book,  signed  by  the  churchwardens,  stating, 
that  the  chinch  had  been  new  leaded,  and  repaired  at  the  expense 
cf  the  paridi,  with  the  exception  of  the  two  galleries,  which  had 
been  repaired  at  the  cost  and  charj^s  of  A.  and  B.  (under  one  of 
whom  the  plaintiff  claimed)  in  consideration  of  their  usins  the  gal- 
leries ;  Ld.  EUenhorougk  held  that  this  was  admissible,  as  it  showed 
the  reputation  of  the  parish  on  .the  right ;  but  noUf  that  he  added 
also,  as  a  reason,  that  it  was  made  by  the  churchwardens,  upon  a 
pofan  within  their  official  authority. 

In  the  case  of  the  Bishop  ^fMtidh  v.  Ld.  Btlfidd,  B.  N.  P.  995; 
1  Wils.  215.  After  the  plaintiff,  in  a  quart  impedii^  had  given  in 
evidence  an  entry  in  the  register  of  the  diocese  of  the  institution  of 
one  JL,  a  blank  being  left  in  the  register  for  the  name  of  the  pat- 
ron, he  adduced  pfurS  evidence  of  a  general  reputation  in  the  coun- 
try, that  he  had  been  presented  by  one,  under  whom  the  plaintiff 
claimed ;  and  it  was  held,  upon  a  bill  of  exceptions  tendered,  that 
such  evidence  was  admissible,  on  the  ground,  that  the  presentation 
might  be  by  parol,  and  that  what  commenced  by  parol  might  be 
transmitted  to  posterity  by  parol. 

(d)  Supra^  Pt.  I.  sec.  xlii. 

(e)  5T.  R.  29.  32;  rapm,Pt.  I.  sec.  xxxix. 
(^  1  M.  &  S.  691. 

(g)  Martwood'v.  Waodi  4  T.  R.  159. 
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PABT  If  a  party  prescribe  generally  for  common  for  commona- 

IV.         ble  cattle,  die  plea  is  not  supported  by  evidence  of  a  right  q£ 
common  for  some  particular  species  of  commonable  cattle 


Varianee.  oqW  (A), 

A  prescription  for  common  appendant  to  three  hundred 
acres  in  four  towns,  is  not  fy-oved  by  evidence  of  a  right  of 
common  appendant  to  two  hundred  acres  in  two  towns  (%j. 
And  if  a  rignt  of  common  be  claimed  in  certain  land,  evi- 
dence that  the  right  has  been  released  in  part  of  the  land 
will  defeat  the  prescription  so  laid  {k). 

But  proof  of  a  more  ample  right  than  that  claimed  is  no 
variance.  A  plea  prescribing  arightof  comm<Mi  for  sheep 
will  be  supported  by  proof  of  a  right  of  conunon  for  sheep 
and  cows  (Z). 

So  it  is  no  variance,  although  it  appear  that  to  the  en- 
joyment of  the  right  a  condition  is  annexed,  in  the  nature 
oi  a  consideration  for  such  enjoyment. 

A  prescriptive  right  of  common  for  copyholders  was  al*- 
leged,  and  the  right  was  found  ;  but  it  was  also  found  that 
the  copyholders  used  to  pay  to  the  lord  a  hen  and  five  eg^ 
yearly ;  it  was  held  that  the  prescriptive  right  was  sumci- 
*  1212  ently  alleged,  although  the  annual  payment  *  was  not  sta- 
ted (m). .  And  where  a  {)rescriptive  right  of  common  ap* 
purtenant  was  claimed  for  sp  many  sheep,  every  year  and 
at  all  times  of  the  year,  and  the  right  was  proved  ;  but  it 
also  appeared  that  the  tenant  of  an  adjoining  farm  was  en- 
titled to  have  the  sheep  folded  on  his  lands  whenever  they 
were  fed  on  the  common,  it  was  held  that  the  prescription 
was  well  proved.  That  the  words  at  aU  times  must  be  un- 
derstood with  reference  to  the  usual  custom  of  folding 
sheep,  which  seldom,  if  ever,  remained  on  the  common  in 
the  night-time,  but  were  folded ;  and  that  the  folding  of 
the  sheep  at  night  was  not  to  be*  regarded  as  part  of  one  en- 
tire prescription  for  common  of  pasture,  but  rather  as  a 
consideration  subsequent  to  the  enjoyment  of  the  right  (n\ 

(h)  Peircy  y.  HenUy,  B.  N.  P.  59,  60 ;  Ratherkam  v.  Crreen,  Cro. 
Eliz.  598 ;  1  Camp.  309.  315. 

(%)  B.  N.  P.  60 ;  Hob.  109  ;  Cro.  EUz.  531. 

(k)  Rfftherham  v.  Green,  Cro.  Eliz.  593. 

(I)  Buskwood  V.  Pond,  Cro.  Eliz.  722 ;  BaUifi  of  Tewkeshunf  v. 
Bricknell,  1  Taunt.  142. 

(m)  Gray  v.  Fletcher,  B.  N.  P.  59 ;  Cro.  El.  593 ;  5  Co.  7&  b. 
But  see  Lovdaee  v.  Reynolds,  Cro.  Eliz.  563,  where  an  issue  was 
taken  on  a  plea  prescnbing  for  a  right  of  common  generally,  and 
the  Jury  found  that  the  party  had  the  right,  paying  Id.  for  it,  it 
was  held  that  the  plea  was  not  supported,  the  prescription  being 
entire. 

(n)  Brookv.frUMy2U.B.221. 
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The  precise  quantity  of  the  estate  to  which  the  pr^«       part 
scriptiTe  right  is  claimed  as  appurtenant,  is  not  material.         iv. 
Thus,  a  prescription  for  common  appendant  to  a  house  and  -^^-— ^^ 
twenty  acres  is  sufficient,  although  it  appear  that  the  right  Variance. 
is  appurtenant  to  a  house  and  but  eighteen  acres  (o). 

Wiiere  the  question  in  a  replevin  suit  was  as  to  the  Iia« 
bilitv  of  the-plaintifr  to  repair  the  banks  of  a  river,  a  find^ 
ine  by  the  Jury,  that  all  occupiers  have  used  to  repair,  was 
held  to  h0  imihaterial,  for  possibly  the  occupiers  were  but 
particular  tenants,  who  could  not  bind  the  inheritance  (p). 

A  justification  in  trespass,  under  a  custom  for  the  te- 
nants of  a  particular  copyhold  tenement,  parcel  of  a  *ma-  *- 1213 
nor,  stated  in  the  plea  to  cut  turf,  &c.  to  be  used  on  the 
tenement,  is  not  supported  by  evidence  of  a  general  usage 
of  that  nature  pervading  the  whole  manor  (q). 

In  answer  to  evidence  tending  to  prove  a  title  by  pre-  Otftnce. 
scription,  the  defendant  may  adduce  proof  of  a  commence- 
ment within  time  of  memory.  As  by  showing  that  a  pew, 
claimed  by  prescription,  began  to  exist  within  the  time  of 
legal  memory  (r).  But  a  grant  within  time  of  memoir 
does  not  necessarily  destroy  the  prescriptive  claim,  for  it 
may  have  been  intended  merely  in  confirmation  {$).  Or 
the  defendant  may  show  that  the  right  has  been  extinguish- 
ed by  unity  of  possession  {t). 

So  he  may  show  that  the  usage  has  not  been  continu- 
ed {uS.  Or  that  the  thing  to  which  the  prescription  was 
attacned  no  longer  exists  {x).  But  it  is  not  sufficient  to 
show  a  mere  circumstantial  variation  in  that  to  which  the ' 
prescription  is  annexed.  As  where  a  man  prescribes  for  a 
water  course  to  a  fiilling  mill,  and  he  converts  it  into  a 

(o)  B.  N.  P.  60 ;  Cro.  EUz.  531. 

(p)  Rooke^a  case,  5  Co.  100. 

(q)  WUiimy.  Page,  A  Esp.C.7h 

(r)  Qr^fOt  ▼.  M(MtW8y  5  T.  R.  296. 

(«)  2  Bl.  Rep.  969. 

(t)  3  Taunt.  24,  ^  infra,  tit  Way.  B.  N.  P.  74,  where  it  is  laid 
down,  that  a  right  of  way  may  be  extinffuished  bv  unity  of  posses- 
sion, unless  it  1^  a  necessary  one,  and  then  it  shall  not ;  but  aright 
of  watercourse  does  not  seem  to  be  extinguished  by  unity  of  pos* 
session  in  any  case.  Latch,  153.  Poph.  166 ;  Com.  Die.  Suspen- 
non,  O.  If  a  man  has  a  franchise  by  prescription,  and  the  king 
grants  him  a  charter,  he  cannot  afterwards  claim  it  by  prescription. 
Com.  Dig.  Prescription,  G. 

(u)  Suproj  1206. 

(x)  4  Co.  48 ;  Com.  Dig.  Prescription,  6. 

voii.  ui.  27 
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PART       ffristHiiin  (y) ;  or  a  corporation  takes  a  new  name  {z) ;  or 

iv.         mat  a  public  road,  which  existed  by  prescription,  but  whicb 

— — — ~  could  be  used  only  when  the  tide  was  out,  majr,  in  conse- 

*  1214  quence  *of  alterations  made  in  the  adjacent  river  by  vir- 

tue of  an  act  of  parliament,  be  used  at  aU  times  (a). 
Statutory  bar.  Upon  the  principle  of  policy  in  quieting  mens  posses- 
sions and  preTentin^;  liti^tion,  the  enactments  of  the  se- 
veral statutes  of  limitation  are  founded  (b).  Thus,  by  the 
Stat.  32  H.  8.  c.  2,  seisin  in  a  writ  of  rigiit  must  he  within 
sixty  years ;  and  writs  of  novel  disseisin  must  be  sued  within 
*  thirty  years  after  the  disseisin  complained  ot  By  the  stat. 
21  J.  1.  c.  16,  writs  of  formedon  must  be  sued  within  twen- 
ty years  next  after  the  title  or  cause  of  action  first  accru- 
^,  and  by  the  same  statute,  no  one  shall  enter  upon  any 
lands,  tenements,  or  hereditaments,  but  within  twenty 
years  next  after  his  title  accrued. 

The  statute  of  Fines  (c)  affords  another  instance  to  the 
same  effect. 
J^^^t^     .      Secondly^  where  the  law  makes  no  conclusive  inference, 
ntioo.     ^^'  ^^^  nevertheless  gives  to  the  evidence  a  technical  efficacy 
beyond  its  simple  and  natural  force  and  operation. 

Under  this  head  are  to  be  classed  the  presumptions  of 
legal  tide,  by  grant  or  otherwise,  to  incorporeal  rights  in 
-  the  lands  of  others,  founded  on  adverse  possession  and  en- 
jojrment  of  such  rights  for  the  space  of  twenty  years. 

The  presumption  of  right  in  such  cases  is  not  conclu- 
sive ;  in  other  words,  it  is  not  an  inference  of  mere  law^  to 
be  made  by  the  courts,  yet  it  is  an  inference  which  the 
courts  advise  juries  to  make  whenever  the  presumption 
stands  unrebutted  by  contrary  evidence  (1).  Such  evi- 
dence in  theory  is  mere  presumptive  evidence ;  in  prac- 
tice and  effect  it  Is  a  bar.  The  grounds  of  such  presump- 
tions have  been  already  adverted  to  (d). 

*  1215  *The  precise  period  of  twenty  years  seems  to  have  been 
i^^r  »mi  «wlopted  in  analogy  to  the  enactment  of  the  statute  of  Li- 
rightT*"        mitations,  which  makes  an  adverse  enjoyment  of  twenty 

years  a  bar  to  an  action  of  ejectment  {o) ;  for  as  an  adverse 

(y)  4  Co.  87 ;  Com.  Dig.  Ibid. 

(z)  Ibid. 

(a)  R,  V,  Tippett^  3  B.  &  A.  193. 

(h)  Vide  supra,  tit.  Ejectment — Limitaiums — Posnssion. 

(c)  4  H.  7.  c.  24. 

(d)  Supra,  1203. 

(o)  See  Hdcroft  v.  Heel^  1  B.  &  P.  400.    2  Saimd.  175.  a. 

"  ■  -•  ■'  -  I    •  I     ■ —'"1 r—^-" 

(1)  [See  Po9t,  1244,  note  (1).] 
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possession  of  that  duration  will  give  a  possessor]^  title  to       part 
the  land  itself,  it  seems  to  be  also  reasonable  that  it  should         iv. 
aflford  a  presumption  of  right  to  a  minor  interest  arising  ~— .— ^ 
out  of  the  land  (e)  (1). 

Thus,  an  enjoyment  of  lights  (/) ;  of  a  right  of  way  over 
the  land  of  another  {g) ;  of  a  stream  of  water  flowing 

(e)  Suproy  502.  989,  and  see  CampheU  ▼.  WiUon,  3  East,  294 ; 
Read  ▼.  Braokman^  3  T.  R.  151.  Notwithstanding  the  admission 
of  these  presomptions,  which  appear  now  to  be  established  and  ne- 
cessary rules  of  law,  this  branch  of  jurisprudence  cannot  but  be 
eonaideied  as  Terr  rude  and  inartificifu,  more  especially  if  it  be  con- 
trasted with  the  laboured  distinctions  of  the  Roman  law  upon  the 
same  subject.  The  presumption  being  one  of  law,  arising  out  of 
the  fiict  of  continued  and  adverse  possession  *unrebutted,  ought,  as 
a  rule  of  law,  to  be  applied  whenever  the  facts  to  which  it  is  appli- 
cable arise ;  and  yet,  unless  the  Jury  strain  their  consciences  so  far 
as  to  find  a  grant,  in  the  actual  existence  of  which  the  Court  itself 
may. not  believe  (see  Ld.  Mansfield's  observations,  aupra,  1202),  the 
r^e  of  law  is  inapplicable.  In  other  words,  the  rule  is  useless,  un- 
less the  Jurr,  upon  the  recommendation  of  the  Court,  find  a  faot, 
which,  in  all  human  probability,  never  existed,  and  which  is  per- 
fectly unconnected  with  the  real  merits  of  the  case.  Surely  so 
heavy  a  tax  upon  the  consciences  and  good  sense  of  Juries,  which 
they  are  called  on  to  incur  for  the  sake  of  administering  substantial 
justice,  ought  to  be  removed  by  the  assistance  of  the  legislature. 
Vide  injroy  tit.  Presumpitan.  Doe  v.  Calvert^  5  Taunt.  170,  supra^ 
tit.  Ptwment.  The  use  of  the  banks  of  a  river  for  more  than  20 
years  by  fishermen  who  have  occasionally  sloped  and  levelled  them, 
is  evidence  of  a  grant  by  the  owner  of  the  soil.  Gray  v.  Bondf  2 
B.  &  B.  667. 

(f)  Darwin  v.  Uptorij  26  6.  3.  2  W.  Saund.  175.  c.  supra,  989. 
Laiia  v.  Price,  2  W.  Saund.  175.  a.  Dougal  v.  Dawsmiy  2  W. 
Saund.  175.  b. 

(g)  Keymer  v.  Summers,  B.  N.  P.  74.  It  has  been  seen,  that  an 
enjoyment  of  a  right  of  way  by  the  public,  far  short  of  twenty 
years,  is  sufficient  to  afibrd  a  presumption  of  a  dedication  to  the 
publie.    Supra,  tit.  Highway. 

(1)  [See,  on  this  subject,  HiU  v.  Crosby,  2  Pick.  466.  Sherwood 
V.  Burr  ifoLA  Day,  244.  Chalker  v.  Dickenson,  1  Conn.  Rep.  382. 
Jbigraham  v.  Huldiinson,  2  Conn.  Rep.  584.  Ricard  v.  Williams  tf 
oL  7  Wheat.  59. 

There  is  no  difference  in  the  doctrine,  whether  the  grant  relate  to 
corporeal  or  incorporeal  hereditaments.  A  grant  of  land  may  as  well 
be  presumed,  as  a  grant  of  a  fishery  ,or  of  common,  or  of  a  way.  (See 
Pfu^  1221,  n&te  (1).)  In  general  it  is  the  policy  of  courts  of  law  to 
limit  the  presumption  of  grants  to  periods  analogous  to  those  of  the 
statute  of  limitations,  in  cases  where  the  statute  does  not  apply. — 
But  where  the  circumstances  of  the  case  are  very  cogent  and  full, 
there  is  no  absolute  bar  against  the  presumption  of  a  grant,  within 
a  period  short  of  the  statute  of  limitations.  Per  Story,  J.  7  lyheat. 
109, 110.] 
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PiOtT       through  the  property  of  another  (h)  ;  of  a  market  *  in  the 

IF.         neignDourhood  of  another  market  belonging  to  a  grantee 

— — —  mider  the  crown  (»),  affords  prima  fade  evidence  of  a  legal 

Graot.  right  by  grant  or  otherwise,  which,  if  unrebutted  by  oppo- 

PmiumptioD.    rite  evidence,  ought  to  prevail. 

Upon  the  same  principles  the  uninterrupted  possession 
of  a  pew  in  a  church  for  the  space  of  twenty  years,  affords 

E resumptive  evidence  of  a  legal  title  by  prescription  or 
y  a  fiiculty,  against  a  wrong  doer  (j). 
This,  however,  it  is  to  be  remembered,  is  but  a  rule 

(h)  Vin.  Ab.  £y.  Q.  a.  pi.  6. 

(i)  Hokrtfi  v.  Heel,  1 B.  &  P.  400,  where  the  enjoyment  for  twen* 
^•three  years  seems  to  have  been  considered  to  be  an  absolute  bar. 
^  U  seems,  however,  to  be  now  settled  that  the  enjoyment  operates 

as  presumptive  evidence  only.  See  Ld.  Mansfield's  observations 
in  the  Mavor  of  iRngstan^pim^HuU  v.  HomeTj  Gowp.  I0S2.  Darwin 
V.  Vptouj  9  W.  Saund.  175.  c. 

(j)  So  held  by  Willes,  J.  as  stated  by  him  in  Dartoin  v.  UfUmf2 
W.  Saund.  175.  c.  But  if  the  right  be  claimod  by  prescription,  as 
appurtenant  to  an  ancient  messuage,  the  claim  will  be  rebutted  by 
proof  that  the  pew  began  to  exist  within  time  of  legal  memory. 
Chr^fiih  V.  MaUhews,  5  T.  R.  296.  There  the  right  was  claimed  as 
appurtenant  to  an  ancient  messuage ;  an  enjo3rment  of  thirty  years 
was  proved ;  but  as  it  appeared  that  previous  to  that  time  it  was 
an  open  seat,  it  was  held,  that  the  declaration  was  not  supported 
by  the  evidence.  In  Rogers  v.  Brooks,  24  6.  3. 1  T.  R.  431.  n.  the 
right  to  the  pew  was  also  claimed  as  appurtenant  to  an  ancient 
messuage ;  a  possession  of  thirty-six  years  was  proved ;  but  it  ap- 
peared also  that  forty  years  ago  the  pew  was  an  open  one ;  and 
that  the  church  having  been  rebuilt,  the  family  under  whom  the 
plaintiff  claimed  were  put  into  possession  of  the  pew.  Upon  a  mo- 
tion for  a  naw  trial,  after  a  verdict  for  the  plaintiff,  the  Court  seems 
to  have  considered,  that  there  waa  evidence  to  show  that  the  pos- 
session of  the  pew  thus  given  was  founded  upon  an  ancient  imme- 
morial right,  and  was  not  a  new  gift,  and  the  verdict  was  sustain- 
ed. In  the  case  of  Slodcs  v.  Booth,  I  T.  R.  428,  it  was  held,  that 
evidenceof  possession  of  a  pew  for  the  space  of  sixty  years  was  in- 
Qifficient,  the  ri|ht  not  being  claimed  as  appurtenant  to  a  messu- 
ftge  by  prescription,  or  under  a  faculty.  But  that  decision  seems 
to  have  turned  entirelyupon  the  form  of  pleading.  See  the  obser* 
vations of  Buller,  J.  5T. R.  296. 

The  temporal  courts  cannot  notice  the  disturbance  of  a  pew  in 
the  body  or  the  church  but  as  an  easement  annexed  to  a  messuage 
in  the  parish.  Maimoaring  v.  GtUs,  5  B.  &  A.  356.  Pews  do  not 
become  aimexed  to  houses  from  mere  occupancy.  In  country  pa* 
rishes  the  same  pews  are  occupied  by  the  same  families  for  a  long 
time,  but  they  still  belong  to  the  parish  at  large  ;  but  repairs^  are 
evidence  of  annexation.  Per  Sir  J.  Nicholls,  in  Petman  v.  Bridger, 
1  PhilL  325.  But  a  possessory  right  is  sufficient  against  a  mere 
disturber ;  for  the  fact  of  possession  implies  the  actual  or  virtual 
authority  of  those  havinff  power  to  place.  The  disturber  must 
show  that  he  has  been  placed  there  bv  authority.  Per  Sir  J.  Ni- 
choUs,ft.324. 
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or  presumption  of  evidence,  according  to  which  twenty       part 
years    seem    to   constitute    the    minimum   of    continued         nr. 
*  adyerse  enjoyment,  from  which  aloney  unconfirmed  by  i 

any  other  circumstances,  a  legal  title  ought  to  be  presum-  *  1217 
ed.    The  presumption  may  be  founded  on  a  shorter  period  Orant. 
of  enjoyment,  if  it  be  supported  by  confirmatory  evidence ;  **'«»"™P^on« 
a  longer  period  may  be  insufficient,  if  collateral  circuni- 
stances  tend  to  rebut  the  presumption  (A:). 

The  very  ground  of  the  presumption  in  such  cases  is  the  How  rebuttfd. 
difficulty  of  accounting  for  the  possession  and  enjoyment, 
without  presuming  a  grant  or  other  lawful  conveyance. 
Hence,  notwithstanding  a  continuance  of  possession,  far 
exceeding  twenty  years,  if  the  original  possession  can  be 
accounted  for  consistently  with  a  title  existing  in  another, 
it  will  be  competent  to  the  latter  to  rebut  the  presumption 
arising  from  the  continuance  of  the  possession  (J). 

As  the  presumption  of  title  is  made  in  analogy  to  the 
statute  of  Limitations,  21  J.  I.e.  16,  which  takes  away  the 
right  of  entry  after  an  adverse  possession  of  twenty  years, 
it  seems,  that  any  evidence  which  would  under  that  statute 
show  that  the  possession  of  the  land  was  not  adverse,  so  as 
to  bar  the  entry  of  the  lessor,  would  also  be  admissible  to 
show  that  the  enjoyment  of  the  right  was  not  adverse  (Z). 

Thus  the  presumption  of  a  grant  of  an  incorporeal  right, 
affecting  the  lands  of  another,  may  be  rebutted,  by  proof 
that  the  exercise  and  enjoyment  of  the  owner  was  acqui* 
esced  in,  not  by  the  owner  of  the  inheritance,  but  by  one 
who  possessed  a  temporary  interest  only,  such  as  a  tenant 
for  life,  or  years,  whose  negligence  and  laches  cannot  be 
allowed  to  *  prejudice  the  owner  of  the  inheritance  (m).  *  1218 

(k)  Per  Ld.  ElUnborougkj  C.  J.  in  Bealey  v.  Shawj  6  East,  214. 
Darwin  v.  Vpton^  2  W.  Saund.  175.  b. ;  Mich.  26  G.  3,  where  the 
Coart  of  K.  B.  held,  that  length  of  time  was  presumptive  evidence 
only. 

(j)  Although  right  of  common  has  been  exercised  for  far  more 
than  twenty  years,  yet,  if  from  the  nature  and  circumstances  of  the 
enjoyment  it  does  not  appear  to  have  been  generally  known  to  all 
those  interested  in  opposing  the  riffht,  it  is  a  question  for  the  Jury 
whether  the  enjoyment  is  to  be  referred  to  a  right,  or  to  encroach- 
ment.   Devereux  v.  Duke  of  NdrfoUt^  1  Price,  ^7. 

(i)  Vide  MprO)  507. 

(m)  Thus,  where  A,  being  tenant  for  life,  with  power  to  make  a 
jointure,  wluch  he  afterwards  executed,  gave  license  to  B,  in  1747, 
to  erect  a  vveir  on  A,^s  soil,  for  the  purpose  of  watering  B.'s  mea- 
dows, and  then  JL  died,  and  the  jointress  entered,  and  continued 
seised  down  to  1799,  when  an  action  being  brought  against  the 
tenant  of  j3.'s  farm  for  diverting  the  water  of  the  nver,  the  Court 
of  K.  B.  held,  that  the  uninterrupted  possession  of  the  weir  for  so 
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PART       Or  by  proof,  that,  although  the  enjoyment  was  with  the  ao- 
IV.         quiescence  of  the  owner  of  the  inheritance,  it  was  not 
adverH^  but  was  with  the  leave  and  license  of  the  owner  of 


Grant.  the  soil,  or  was  exercised  under  a  mutual  mistake  (ti). 

Presumption.  The  technical  presumption  necessarily  assumes  diat  it 
was  practicable  to  transfer  the  right  by  means  of  a  grant 
*  1219  or  otner  conveyance  ;  hence,  the  presumption  *does  not 
operate,  where  such  a  grant  could  not,  from  the  nature  of 
the  case,  have  been  ms^e.  Such  a  presumption  cannot, 
therefore,  be  made  against  an  inctunbent  of  a  living,  al- 
though the  right  has  been  enjoyed  for  twenty  years  through 
the  laches  of  his  predecessor,  for  the  latter  was  incapaole 
of  making  the  grant  {p). 

Where,  by  a  statute,  it  is  essential  to  a  conveyance  that 
it  should  be  made  by  bargain  and  sale,  enrolled  in  Chan- 
cery, it  will  not,  it  seems,  be  presumed,  even  after  long- 
continued  enjoyment,  that  such  a  deed  was  enrolled,  unless 
some  foundation  be  laid  for  making  such  a  presumption ; 
as  by  proof  that  the  rolls  have  been  searched,  and  a  chasm 
found  corresponding  with  the  date  of  the  supposed  con- 
veyance (9). 

many  years,  with  the  acquiescence  of  the  particular  tenants'fbr  life, 
^  did  not  affect  him  who  had  the  inheritance  in  reversion.    Bradbwy 

V.  Grinsdl,  Mich.  41  Geo.  3 ;  2  W.  Saund.  175.  d.  And  in  Danid 
V.  ^orth^  11  East,  370,  it  was  held,  that  an  enjoyment  of  lights  for 
more  than  twenty  years,  during  the  occupation  of  the  opposite  pre- 
mises by  a  tenant,  did  not  preclude  bis  liuidlord,  who  was  ignorant 
of  the  fact,  from  disputing  the  right  to  the  enjoyment  of  such 
lights.    See  also  fFoed  v.  Veal^  5  B.  &  A.  454. 

(n)  See  CampheU  v.  WiUon,  3  East,  294.  In  that  case,  the  road 
in  question  had  been  used  by  the  defendant  for  more  than  twenty 
years,  an  award  had  been  made  about  twenty-six  years  before  the 
action,  the  operation  of  which  was  to  extinguish  aU  the  ways  then 
existing,  except  particular  ways,  not  includmg  the  one  in  question. 
Chambre^  J.  observed  to  the  Jury,  that  it  was  probable  that  the 
defendant's  enjoyment  of  the  way  over  the  plaintiff's  moss-dale 
afler  the  award,  originated  in  mistake ;  but  that  if  they  were  satis- 
fied that  the  enjoyment  was  adverse,  and  that  it  had  continued  for 
more  than  twenty  years  and  upwards  before  the  acdon,  it  was  a 
sufficient  ground  for  presuming  a  grant.  The  Jury  found  for  the 
defendant ;  and  upon  motion  for  a  new  trial,  it  was  objected,  as  a 
misdirection,  that  the  Jury  had  been  told  that  they  ought  to  pre- 
sume a  Krant,  although  they  were  of  opinion  that  the  user  originated 
in  mistake.  The  rule,  however,  was  discharged,  on  the  ground,  it 
seems,  that  the  real  question  had  been  substantially  led  to  the  Jury, 
there  being  no  evidence  to  refer  the  use  of  the  way  to  the  award. 

(p)  Barker  v.  Bichcardsony  4  B.  &  A.  579. 

(q)  Doe  V.  fFaUrton^  3  B.  &  A.  149.  The  premises,  which  were 
copyhold,  had  been  surrendered  to  the  use  of  trustees,  in  trust  lor 
the  poor  of  a  town,  and  the  trustees  had  been  admitted  under  the 
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Where  possession  or  usage  has  been  of  long  duration,       part 
although  it  neither  famishes  an  absolute  bar,  nor  operates        iv. 
virtuaiiT  as  such,  in  analogy  to  the  Statutes  of  Limitations,  .—.....—i.. 
yet  such  evidence  is  so  far  regarded  and  recognized  by  the  Grant. 
Courts,  that  a  practical  efficacy  is  given  to  it,  not  wnoUy  P»e8u»np«'»on- 
derived  from  its  own  natural  weight,  as  estimated  by  a 
Jury,  but  partly  from  considerations  of  policy  and  conve* 
nience  (r). 

sorrender  in  1743,  and  remained  in  possession  till  1819.    See  also 
Wrif^  y.  iSnyl&tM,  10  East,  409.    But  see  R.  v.  Buckby,  7  East,  45. 

(r)  Proof  of  long-continued  possession  does  not  in  any  case, 
ezcefyt  by  the  peremptory  direction  of  a  statute  of  limitations, 
operate  as  a  bar,  but  merely  as  evidence  of  a  legal  commencement. 
la  such  cases,  evidence  of  possession  is  of  great  weight;  but  there 
18  DO  pooitive  rule  which  says,  that  possession  for  one  or  two  centu- 
riesb  or  any  time  wUkin  wiemory,  shall  be  a  sufficient  ground  for 
presuming  a  charter.  In  the  case  of  a  supposed  bye-law,  usage  is 
evidence  to  support  it,  without  the  production  of  the  original 
written  law,  or  the  loss  of  it.  In  all  such  cases,  the  presumption 
in  favour  of  rights,  of  which  the  parties  have  been  in  Ions  and  peace- 
able possession,  is  founded  upK>n  principles  of  sound  policy  and 
convenience.    Per  Ld.  Manjfiddj  Cfowp.  110. 

In  Bead  v.  Brookman^  3  T.  R.  159,  BvUer^  J.  said,  "  For  these 
last  two  hundred  years  it  has  been  considered  as  clear  law,  that 
grants,  letters  patent,  and  records,  may  be  presumed  from  length  of 
time.  It  was  so  laid  down  in  Ld.  Voke*s  time,  12  Rep.  5,  as  un- 
doubted law  at  that  time,  and  in  modem  times  has  been  adopted 
to  its  fullest  extent."  See  1  T.  R.  399.  n. — ^Where  the  mavor  and 
aldermen  of  a  corporation  had  for  near  a  century  acted  as  the  trus- 
tees of  a  school,  and  received  the  rents  and  profits,  it  was  held, 
that  a  charter  might  be  presumed.  Barwick  v.  Thompson^  7  T.  R. 
488. — ^Where  long  possession  has  accompanied  a  recovery,  a  sur- 
render by  the  tenant  for  life  will  be  presumed.    2  Saund.  42.  a. 

In  Biddidpk  v.  .^thety  2  Wils.  23,  proof  that  the  owners  of  an 
•state  had  enjoyed  wrecks  for  the  space  of  ninety-two  years,  was 
held  to  be  strong  evidence  of  right. 

In  Haeetlden  v.  Bradneyy  3  6. 3.  C.  B.  cited  by  BvUer,  J.  3  T.  R. 
1S9,  it  was  held,  that  a  Jury  might  find  a  recovery  on  presumption ; 
and  see  GoodtvOe  d.  Bridges  v.  IktJke  ofChandos,  2  Burn  1065 ;  if  ir\fra^ 
tit  Beeevery,  The  production  of  an  original  lease  for  a  long  term  and 
possesnon  for  seven  tyyears,  is  evidence  of  an  assignment.  Earl 
V.  Baxter^  2  Bl.  Rep.  12o8.  So  possession  of  land  for  twenty  years, 
and  evidence  of  a  deed,  purporting  to  assign  an  old  term  of  two 
thousand  years,  is  evidence  of  an  original  grant  of  that  term.  Denn 
V.  Baimardj  Cowp.  595. 

In  Jloe  d.  Johnson  v.  Ireland^  11  East,  280,  where  a  surrender 
had  been  made  to  churchwardens,  and  their  successors,  in  the  year 
1686,  without  naming  any  rent;  but  in  1649  the  Parliamentary 
Survey  charged  them  with  6d.  rent,  under  the  head  of  Freehold 
Rents ;  and  there  was  no  evidence  of  any  different  rent  having 
been  paid  since  that  time ;  and  receipts  had  been  ^iven  for  it  as  for 
a  freehold  rent,  by  the  stewards  of  the  manor ;  it  was  held  to  be 
evidence  on  which  the  Jury  might  presume  an  enfiranchisement, 
even  against  the  Crown,  although  the  manor  had  continued  out  in 
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PART  *  It  seems,  however,  to  be  generally  true,  that  whenever 

IT.         the  original  possession  on  the  part  of  the  holder  can  be 

.............^  accounted  for  by  the  party  who  claims  through  an  antece- 

Grant.  dept  legal  title,  and  there  is  no  precise  point  of  time  at 

Pcesumptioti.    which  a  clearly  adverse  possession  *  commenced,  however 

1221  iQQg  iii^  subsequent  possession  may  have  been,  it  is  a  mere 

question  of  &ct  for  the  Jury,  under  all  the  circumstances 

of  the  case,  whether  a  conveyance  has  actually  been  made 

to  the  party  so  in  possession  {$)  (1). 

lease  from  before  1636  to  1804,  although  an  old  tablet  of  parochial 
benefactions,  suspended  in  the  church,  noticed  the  surrender,  but 
made  no  mention  of  any  enfranchisement ;  and  Ld.  EUenborough 
said,  that  he  would  presume  any  thing  capable  of  beinff  presumed, 
in  order  to  support  so  long  an  eojoyment ;  and  that  as  LcL  Kenyon 
had  said,  on  a  similar  occasion,  he  would  presume  not  only  one, 
but  a  hundred  grants,  if  they  were  necessary.  See  also  Lady  SU^fbfd 
V.  Luelliih  Skinn.  77.    B.  v.  Carptnierj  2  Show.  48. 

(8)  See  Doe  d.  Fmwick  v.  Bead,  5  B.  dt  A.  232,  infra^  1228, 
note  (m)* 

(1)  [Where  M.  died  in  possession  of  land,  and  his  son  and  heir  at 
law  succeeded  to  the  possession,  and  continued  in  the  undisturbed 
possession  of  it  for  above  eighteen  years,  it  was  held  that  a  pur* 
chase  of  the  title  bythe  ancestor  might  be  presumed.  Jackson  v. 
3fCaUj  10  Johns.  377.  And  where  there  was  an  order  of  the  coun- 
cil of  the  colony  of  New  York,  in  1764,  for  the  survey  of  the  lot,  as 
allotted  to  J.  P.,  and  a  survey  thereof  made,  though  no  patent 
could  be  found  on  record, — ^it  was  held  that  a  patent  to  J.  P.  and  a 
deed  to  him  from  the  ancestor  might  be  presumed  for  the  sake  of 
quieting  the  possession,  ibid.  So  where  an  agreement  for  the  sale 
and  conveyance  of  a  piece  of  land,  dated  in  1689,  was  produced  in 
evidence,  the  jury  were  allowed,  in  1809,  to  presume  a  conveyance 
pursuant  to  the  agreement.  J<tckson  v.  Murray,  7  Johns.  5.  Where 
the  location  of  a  patent  or  grant,  executed  nearly  a  century  ago, 
comes  in  question,  every  presumption  will  be  made  against  a  party 
who  neglected  to  have  his  land  surveyed,  and  its  boundaries  accu* 
rately  defined,  or  to  make  an  actual  location  of  them,  at  the  time. 
Jaekian  v.  Schoonmaker,  7  Johns.  12.  Where  a  person  might  have 
claimed  a  conveyance  from  a  devisee,  by  virtue  of  a  trust  contain- 
ed in  the  devisor's  will,  and  entered  on  the  premises  fifty  years  ago, 
and  he  and  his  heirs  had  had  uninterrupted  possession,  as  far  as  the 
lands  were  from  their  nature  susceptible  of  possession,  a  deed  is  to 
be  presumed.  Vandyck  v.  Van  Beuren  if  «/.,  1  Caines'  Rep.  84. 
After  a  lapse  of  more  than  seventy  years  without  any  adverse  claims 
a  jury  may  presume  a  grant  from  the  original  proprietor  of  a  share 
in  a  township  of  land  to  a  person  afterwards  constantly  acting  aa 
grantee  of  such  share,  sustaining  various  offices  as  such  in  the  cor- 
poration of  proprietors,  and  paying  taxes  thereon ;  although  such 
share  consist  of  wild  land,  and  be  not  held  by  any  open  visible  pos- 
session. Farrar  Sf  al.  v.  Merrill,  1  Greenleaf,  17.  See  also  Qr€4e 
V.  Qrote,  10  Johns.  402.  Bergen  v.  Bonnet,  1  Gaines'  Gas.  in  £r.  1* 
^eher  v.  Tanner,  2  Hen.  &  Mun.  370. 

A  covenant  in  a  deed  by  a  tenant  in  tail,  that  he  will  sufier  a  fine 
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Although  no  one  can  prescribe  against  the  Crown,  the       fj^ut 
maxim  being  nuUum  tempus  occurrit  regi^  yet  after  long-         iv. 
continued  enjoyment  a  grant  from  the  Urown  may  be  pre-  ■ 

Bumed  (2).  After  long-continued  exercise  of  a  right  ot  ad-  Grant  from 
vowson  by  the  prior  of  Stonely,  it  was  held,  that  a  grant  ^^^^' 
was  to  be  presumed  (t).    For  *  that  all  should  be  presum-     ^^^ 

(/)  BedU  V.  Beard,  12  Co.  5.  The  church  was  appurtenant  to  the 
manor  of  KimboUon,  which  manor,  cum  ptrtinentwus  was  cranted 
by  Edward  the  First  to  Humphrey  de  Bohun,  in  tail  general.  The 
latter  granted  it  to  the  prior  of  Stonely  and  his  succesaors,  who  held 
it  till  the  dissolution  or  the  monastery,  27  Hen.  8.  The  manor  bad 
descended  to  Edward  Duke  of  Buckingham,  and  upon  his  attainder 
king  Henry  the  Eighth  granted  the  manor,  with  aU  advowsons,  to 
Wingfield,  and  afterwards  sold  the  rectory  as  impropriate  in  fee ;  • 

and  the  plaintiff  claimed  by  mesne  conveyance  from  the  vendee. 
The  defendant  obtained  a  presentation  from  aueen  Elizabeth  by 
lapse,  pretending  that  the  church  was  not  lawfully  appropriate  to 
the  priory,  on  the  ground  that  the  rectory  did  not  pass  to  Humphrey 
de  Bohun,  under  the  description  ofnumerium  cum  ptiHnefUOmB^  and 
that  at  all  events  the'grant  by  him,  being  tenant  in  tail  only,  enured 
but  for  his  own  life.  But  the  Court  held,  that  although  the  advow* 
son  did  not  pass  by  the  grant  of  the  king,  under  the  words  cumfct' 
Hneni^us,  yet  that  it  should  be  intended  in  respect  of  the  ancient 
and  continued  possession,  that  there  was  a  lawful  grant  by  the  king 
to  the  said  Humphrey ;  for  that  all  should  be  presumed  to  have 
been  solemnly  done  which  might  make  the  ancient  appropriation 
good,  although  the  grant  could  not  be  shown.  And  it  was  also 
said,  that  ancient  possession  would  injure  instead  of  strengthening 
a  tide,  if,  afler  a  succession  of  agea,  and  the  decease  of  the  parties, 
objections  should  prevail  which  might  have  been  answered  in  the 
lifetime  of  the  parties,  and  which,  ifwell  founded,  would  have  been 

and  recovery  to  bar  the  entail,  and  a  long  and  continued  possession 
for  near  thirty  years  under  the  deed  of  the  tenant  in  tail  (containing 
such  a  covenant)  without  acknowledgment,  is  not  sufficient  to  sup- 
port a  presumption  that  such  fine  had  been  levied  or  recovery  suf* 
fared.  Den  v.  J^MisUr,  2  Halsted's  Rep.  4a  A  general  usage, 
fike  that  of  depositing  lumber  on  the  bank  of  a  river,  not  accom- 
panied by  a  claim  of  title,  or  an  intention  to  occupy  the  land  to  the 
exclusion  of  the  owner's  rights,  cannot  furnish  any  presumption  of 
a  grant.  Seihune  v.  Turner ,  1  Greenleaf,  111.  In  Sumner  v.  CAtW, 
2  Conn.  Rep.  607,  it  was  held  that  a  grant  of  lands,  conferrin^^  an 
entire  title,  cannot  be  presumed  from  possession  and  length  of  time 
aldbe.  A  grant  of  lands  under  navigable  waters  to  the  owners  of 
the  adjoining  soil  is  not  presumed  without  evidence  of  long  exclu- 
sive possesfioon  and  use.  Palmer  v.  Hicksy  6  Johns.  133.  See  also 
mimm  V.  SUmer,  9  Serg.  &  Rawle,  39.] 

(2)  [After  a  possession  of  land  for  ninety  years  in  the  midst  of  a 
thickly  settled  country,  building  a  church  on  part  of  the  land,  and 
using  it  far  public  worship,  and  occupying  part  as  a  burial  ground, 
a  grant  of  the  land  from  the  Commonwealth,  or  at  least  of  the 
right  of  preemption,  will  be  presumed.  Maiker  v.  Trinity  Chwrch^ 
8  Serg.  &  Rawle.  509.] 
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PABT  ed  to  have  been  solemnly  done,  which  could  make  the  an- 
IT.  cient  appropriation  good,  although  the  original  grant  could 
.-»......  not  be  found. 

Where  the  question  was  as  to  the  right  of  advowson  of 
a  curacy  under  a  deanery,  formerly  belonging  to  the  col- 
legiate church  of  Chester-le^reet,  but  which  came  into 
the  hands  of  the  Crown  at  the  Dissolution,  and  remained 
there  till  16  Jac.  1,  when  the  deanery  was  granted  away  by 
the  Crown,  with  all  adTOwsons,  donations,  .&c.,  and  no  no- 
mination or  presentation  by  the  Crown  was  proved  since 
that  time ;  but  those  claiming  under  the  grant  had  enjoy* 
ed  the  nomination  or  appointment — ^the  Jury  found,  under 
the  direction  of  Ld.  Mansfield,  a  grant  of  the  advowson  by 
the  Crown,  subsequent  to  the  grant  of  the  deanery  (u). 

Where  it  was  proved  that  the  corporation  of  JiinffstoDr 
upon-Hull  had  (m  1774)  been  in  possession  and  receipt  of 
toll-dues  on  goods  imported  into  the  port  of  Hull,  for  the 
space  of  three  hundred  and  thirty  years,  it  was  left  to  the 
Jury  to  presume  a  srant  by  the  Crown  of  those  duties,.be- 
tween  the  date  of  me  charter,  5  Rich.  2d  (1382),  and  the 
year  1441,  when  the  enjoyment  commenced,  and  the  Jury 
found, the  grant  (w). 

In  a  case,  in  tne  Duchy  Court,  between  the  Kng  and 

Mr.  BrotDUj  it  was  held,  by  Ld.  Mansfield,  that  po^^ssion 

and  enjoyment  for  one  hundred  years  operated  as  evidence 

•  1223  %^^^  "^^  Crown  for  right  in  *the  defendant,  if  the  claim 

could  have  a  legal  commencement  (x).  ^     ' 

The  law  will,  in  many  instances,  found  a  presumption  in 
fact,  as  to  a  legal  title,  upon  other  grounds  than  long-con- 
tinued enjoyment. 

The  presumption  of  law  is  omnia  rite  esse  actaj  and  upon 
this  principle,  wherever  trustees  are  bound  to  convey  an 
estate  to  the  beneficial  owner,  it  is  to  be  presumed,  for  the 
sake  of  investing  one  who  has  the  lawful  possession,  with 
the  legal  title,  mat  they  have  done  their  duty  (y). 

sooner  made.    See  the  observations  o^  Ld.  Mm^fidd  on  the  above 
case.    Cowp.  109, 110 ;  and  io  Eldridge  v.  JTnott,  Cowp.  215. 

(u)  Powd  Y.  MUbank^  12  6.  3.  B.  R. ;  1  T;  R.  899,  in  the  nbte. 
The  cutacy  appeared  to  be  a  benefice  with  cure  of  souls,  and  the 
plaiotifiT  not  having  been  licensed,  it  was  held  that  he  could  not 
maintain  an  action  for  money  had  and  received  against  an  intruder. 

(tv)  The  Mayor  of  Kingston-upon-'HuU  v.  Homer,  Cowp.  102. 

(z)  Cited  by  Ld.  Mansfield,  Cowp.  110.  See  also  lUe  d.  /oftn- 
son  V.  Inland,  11  East,  280;  supra,  1220;  Skinn.  78  ;*Vin.  Abr. 
Ev.  Q.  a.  2. 

(y)  See  lid.  EUenborough's  observations  in  Ktenev.  Dtardon^  8 
East,  263. 
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In  the  case  of  Lade  v.  Ijfjtfard  {z\  Ld.  Mansfield  said,       part 
that  he  and  several  of  the  Judges  had  resolved  never  to         iv. 
suffer  a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term  -^— — 
outstanding  in  his  own  trustee,  or  a  satisfied  term,  to  be  i^g^  pre- 
set up  by  a  mortgagor  against  a  mortgagee,  but  direct  the  ■""?****"•• 
Jury  to  presume  it  to  be  surrendered  (a).    So  a  surrender 
of  a  satisfied  term  is  to  be  presumed  in  fiivour  of  the  owner 
of  the  inheritance,  where  it  is  his  interest  that  the  term 
should  be  considered  as  surrendered  (&). 

*But  this  is  not  a  direct  and  immediate  inference,  to  be  *  1324 
made  by  the  Courts,  but  by  a  Jury ;  and  although  the  Presumption  ^f 
Court  will,  under  certain  circumstances,  direct  a  Jury  to  ^^^' 
presume  an  outstanding  tenpi  to  have  been  surrendered  by 
the  trustee,  yet,  if  such  a  presumption  be  not  made  by  the 
Jury  it  cannot  be  made  by  the  Court  (c). 

(z)  B.  N.  P.  110,  cited  in  Doe  d.  Brktaw  v.  Pegge,  1  T.  R.  758,  in 
note. 

(a)  Ld.  Kenyon,  in  the  caae  of  Doe  v.  Staple^  2  T.  R.  664 ;  and 
Doe  v.  Syhoum,  7  T.  R.  2,  expressed  his  ararobation  of  Ld.  Mans- 
field's doctrine.  In  England  d.  Syhoum  v.  SUtde^  4  T.  R.  682,  a  fa- 
ther having  devised  lands  to  trustees,  in  trust  to  convey  them  to 
his  SOD  in- lee,  on  his  attaining  the  age  of  twenty-one ;  it  was  left  to 
the  Jury  to  presume  that  this  had  been  done,  although  twenty  years 
had  not  elapsed.    See  the  next  note. 

(h)  Doe  d.  BurdeU  v.  fFrighUj  2  B.  &  A.  710.  Where  a  term  of 
one  thousand  years  was  created  by  deed  in  1717,  and  in  17135  was 
assigned  for  the  purpose  of  securmg  an  annuity  to  w9.,  and  after 
that  to  attend  the  inheritance.  Jt.  haying  died  in  1741,  and  the  es- 
tate having  remained  undisturbed  in  the  hands  of  the  owner  of  the 
inheritance  and  her  devisee  from  1735  to  1813,  without  any  notice 
having  been  in  the  mean  time  taken  of  the  term,  except  that  in 
1801,  the  devisor,  in  whose  possession  the  deeds  creating  and  as- 
signing it,  were  found,  covenanted  to  produce  those  deeds  when 
eidled  for ;  it  was  held  that  the  Jury  were  warranted,  in  an  eject- 
ment brought  for  the  premises  by  the  heir  at  law,  to  presume  a^sur- 
render  of  the  term. 

In  Doe  d.  Bristow  v.  Pe^e,  25  G.  3.  B.  R. ;  1  T.  R.  758,  in  the 
note  Ld.  Mansfield  said  ^  I  found  this  point  settled  before  I  came 
into  this  court,  that  the  Court  never  suffers  a  mortgagor  to  set  up 
the  title  of  a  third  person  against  his  mortgagee ;  K>r  he  made  the 
mortgage,  and  it  does  not  lie  in  his  mouth  to  say  so,  though  such 
third  person  might  have  a  right  to  recover  the  possession.  Nor 
shall  a  tenant,  who  has  paid  rent,  and  acted  as  such,  ever  set  up  a 
superior  title  of  a  third  person  against  his  lessor,  in  bar  of  an  eject- 
ment brought  by  him." 

(c)  See  Ld.  Kenyon's  observations  in  GoodtiUe  d.  Jones  v.  Jonea^ 
7  T.  R.  47 ;  Mich.  1796.  In  that  case,  it  was  stated  in  the  verdict 
that  an  old  term  created  in  the  preceding  century  had  been  assign- 
ed from  time  to  time,  and  was  in  existence  in  the  year  1780. 

If  it  would  be  die  duty  of  a  Judge  to  give  a  clear  direction  to  the 
Jury  in  fayour  of  a  fact,  it  seems  to  be  a  rule  in  equity  that  the 
case  is  to  be  considered  to  be  without  reasonable  doubt ;  iiutif  a 
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MBir  But  a  mureiMier  of  an  oatsHndiiig  term  is  not  to  be  pre* 

IV.         Bumed  where  the  purpose  for  which  the  term  was  created 
remains  unsatisfied.    Thus,  an  unsatisfied  term,  raised  for 


IVeiamptioD     |he  purpose  of  securing  an  annuity,  cannot  durinff  the  life 
^  ^^*  of  the  annuitant  be  presumed  to  have  been  surrendered  (d). 

So,  although  as  against  a  mortgagor  who  seeks  to  de- 
feat the  title  of  his  mortgagee,  a  surrender  of  an  outstand- 
ing term  will  be  presumed,  yet  that  presumption  will  not 
*  1235  be  made  in  fiivour  of  a  prior  mortgagee  *  against  a  subse- 
quent mortgagee,  in  possession  of  the  title  deeds,  without 
notice  of  the  prior  incumbrance  (e). 

And  the  law  will  not,  in  any  case,  raise  such  a  presump- 
tion on  a  supposed  breach  of  trust  on  the  part  of  the  trus- 
tees. Thus,  where  an  estate  was  conveyed  to  trustees,  in 
trust,  to  sell  and  to  invest  the  qooney  arising  from  the  sale 
in  the  purchase  of  lands,  to  be  settled  to  certain  specified 
uses,  but  till  the  sale  to  permit  .4.  to  remain  in  possession, 
and  to  receive  the  rents  and  profits,  A.  having  remained  in 
possession  for  more  than  twenty  years,  it  was  held,  on  an 

3'ectment  brought  by  the  trustees,  that  the  possession  of 
.  was  not  an  adverse,  possession  as  against  the  trustees, 
and  that  no  reconveyance  by  the  trustees  to  Ji.  could  be 
presumed  (/).  And  the  Jury  will  not  be  directed  to  pre- 
sume the  surrender  of  a  term  to  attend  the  inheritance 
against  the  interest  of  the  o^ner.  Thus,  where  an  old 
mortgage-term  of  one  thousand  years  was  created  in  1727, 
was  recognized  in  a  marriage  settlement  of  the  owner  of  • 
the  inheritance  in  1751,  by  which  a  sum  was  appropriated 
to  its  discharge,  and  no  further  notice  was  taken  of  it  till 
1802,  when  a  mortgage-deed,  to  which  the  owner  of  the 
inheritance,  and  the  representatives  of  the  termors,  were 
parties,  assigned  it,  as  a  security,  it  was  held 'that  a  surren- 
der could  not  be  presumed  (g). 

Finally,  it  seems  that  an  artificial  presumption  of  this 
nature  is  not  to  be  made  gratuitously,  merely  because  a 
tenn  is  satisfied,  unless  it  he  to  answer  some  purpose  of 

Judge  would  he  bound  to  leave  it  to  a  Jury  to  pronounce  on  the 
effect  of  the  evidence,  it  is  to  be  considered  in  equity  as  too  doubt- 
ful to  conclude  a  purchaser.    Emery  ▼.  Crococky  6  Mad.  54. 

A  surrender  of  a  copyhold  was  presumed  where  a  deyisee  of  the 
copyhold  had  been  admitted,  and  there  bad  subsequently  been  two 
surrenders  and  admittances.     WiUwi  v.  MUn^  1  J.  &  W.  630. 

(d)  Dot  d.  Hodaden  v.  Staphs  2  T.  R.  684. 

(t)  GoodOOe  d.  J^orrU  v.  Morgan,  1  T.  R.  755. 

(f)  Ktemt  V.  Deardon,  8  East,  248. 

(g)  Doe  d.  Orakam  y.  SeoU^  11  East,  478,  and  9upra,  1323,  note  (h). 
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{'ustice  (A).    It  is  to  be  remembered,  timt  the  presumptions  part 

lere  spoken  of  are  the  mere  artificial  creatures  of  law,  de-  it. 
pending  entirely  on  considerations  *  of  legal  policy  and 


convenience ;  they  are  pure  legal  rules  ;  me  Jury  being,  *  1226 
for  this  purpose,  mere  passive  instruments  in  the  hands  of  PrMumption 
the  Court.  Such  presumptions  differ,  therrfore,  toto  ccdo,  ^  *'^* 
from  conclusions  drawn  by  a  Jury,  when  they  determine 
according  to  the  natural  tendency  and  weight  of  the  evi- 
dence ;  a  distinction  of  importance,  inasmuch  as  conside- 
rations of  policy  and  convenience,  which  are  the  very 
source,  and  origin,  and  support  of  artificial  presumptions 
have  no  application  to  conclusions  as  to  actual  matter  of 
fact.  It  is  obvious,  that  wherever  a  Jury  is  required  to 
fiod,  not  according  to  their  actual  conviction  of  the  truth, 
but  in  conformity  with  any  considerations  of  policy,  their 
finding  resolves  itself  into  a  mere  rule  or  presumption  of 
law. 

It  has  been  intimated,  that  the  doctrine  of  legal  pre- 
sumptions ought  not  to  be  extended  (i).  This,  however, 
is  a  matter  of  purely  legal  consideration.  The  practice  of 
requiring  Juries,  in  any  case,  to  be  mere  passive  instru- 
ments, in  finding  facts  upon  their  oaths,  in  the  existence 
of  which  the  Court  itself  did  not  believe  (A;),  although  now 
established,  is  of  singular  origin.  The  effect  is,  indirectly, 
to  establish  an  artificial  presumption,  which,  for  want  ei- 
ther of  inclination  or  auUiority,  could  not  be  established 
and  applied  directly.  It  seems  to  be  very  difllicult  to  say, 
i«hy  such  presumptions  should  not  at  once  have  been  esta- 
blished as  mere  presumptions  of  law,  to  be  applied  to  the 
foots  by  the  Courts,  without  the  aid  of  a  Jury.  That  course 
would  certainly  have  beeif  more  simple,  and  any  objection, 
us  to  the  want  of  authority,  would  apply  with  equal  if  not 
superior  force  to  the  establishing  such  presumptions  imdi- 
rectlythrough  the  medium  of  a  Jury. 

*  Thirdly.  Where  the  law  raises  no  artificial  presump-  ♦  1227 
tion,  but  the  Jury  are  left  to  make  their  own  inference,  ac-  Circumftan* 
cording  to  the  natural  weight  of  the  evidence.  *"'■*  evidence. 

Although  the  enjoyment  be  of  too  short  a  duration  to 
constitute  either  an  absolute  bar  against  one  who  claims 
under  a  legal  title,  or  even  to  furnish  any  technical  pre- 

• 

(k)  See  Ld.  Eldon's  observations  in  Evan9  v.  BtckneU^  6  Ves. 
184;  and  of  Ld.  Ellenborough,  C.  J.  in  Doe  d.  Graham  v.  iSeott,  11 
East,  478. 

(i)  See  Ld.  fildon's  observations  in  6  Ves.  184 ;  10  Ves.  259,  and 
of  Abbott,  C.  J.  5  B.  &  A.  216. 

(k)  See  Ld.  Mansfield's  observations  in  EUridge  v.  jrno^,Cowp. 
214. 


in  fact. 
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9MVt      fumptioD  in  fiiet,  ilT  &Toar  of  the  right,  it  seems,  that  in 
nr.        all  cases,  a  Jury  may  find  a  grant,  conveyance,  or  releaaei 
-— — — —  on  such  cogent  and  legal  though  circumstantial  evidence, 
as  is  sufficient  to  convince  their  minds  that  a  grant  or  oth- 
er conveyance,  essential  to  the  transfer,  according  to  the 
nature  of  the  property,  has  been  actually  executed  (/). 
*  1228      The  nature  of  the  evidence,  tending  indirectljf  *  to  prove 
PrMumption     a  title,  is  loo  plain  to  require  comment ;  it  is,  in  such  ca* 
ses,  obviously  of  the  highest  importance  to  account  for  the 
non-production  of  the  supposed  deed,  either  on  the  ground 
of  probable  loss,  or  destruction,  of  fraud,  or  spoliation,  on 

the  part  of  the  adversary. 

• 

(I)  Sec  the  observations  of  L(1.  EUenborough  in  BedUy  v.  Shxiw^ 
G  East,  214 ;  Reeves  y.  Brymer^  6  Ves.  516,  and  fFa$hington  v.  Bhf' 
mery  Peake's  L.  Ev.  zxv,  and  ttt/ro,  tit.  Release.  From  which  it 
appears,  that,  where  a  court  of  equity  cannot  infer  a  release  from 
circumstantial  evidence,  yet,  that  it  is  competent  to  a  Jury  to  find 
one  upon  precisely  the  same  evidence.  And  in  Eden  v.  SmUh^  5 
Ves.  341,  a  letter  written  by  the  obligee  of  a  bond,  to  the  oootherof 
the  obligor,  in  which  he  stated,  that  he  had  released  the  sum  for 
which  the  bond  was  given,  was  held  to  be  sufficient  evidence  of  a 
release  in  equity,  and  the  Lord  Chancellor  (Eldon)  said,  that  if  a 
releaae  had  been  pleaded  at  law  the  letter  would  have  been  evi- 
dence of  it.  In  EUJtridge  v.  JDiott,  Cowp.  214,  it  was  held,  that  al- 
though the  release  of  a  quit-rent  cotdd  not  be  presumed  in  law 
from  mere  non-parent  for  a  less  term  than  the  period  fixed  by 
the  statute  of  Linutations  (fifty  years},  yet  that  a  release  noisht  have 
been  inferred  from  such  non-payment,  accompanied  with  other 
circumstances  which  rendeied  it  probable.  And  see  tit.  Pagfinenl, 
1090.  See  also  the  case  of  jDoe  d.  FtnwUk  v.  ileecf,  5  B.  &  A.d3^; ' 
in  which  case,  although  .Abbott,  C.  J.  expressed  an  opinion,  that 
the  presumption  of  .ff rants  and  conveyances  had  been  carried  too 
far,  It  was  considered  to  be  properly  a  mere  question  for  the  Jury, 
whether  a  conveyance  in  fact  had  Actually  been  made.  Indeed, 
the  practice,  which  has  prevailed  firom  the  earliest  time  of  sanc- 
tioning the  finding  by  a  Jury  of  a  title  from  long-continued  pos- 
session, admits  the  principle,  for  such  evidence  is  purely  circum* 
stantial,  and  may  frequently  be  weaker  than  drcumatantial  evi- 
dence of  a  difierent  description.  In  the  Trials  per  Pais,  179,  it  is 
laid  down,  "  the  Jury  may  find  deeds  or  matter  of  record,  if  they 
will,  though  not  showed  in  evidence."  Finch,  400.  gee  also  wpra, 
121t^  7.    Stone  v.  Grabkam,  1  Roll.  R.  3.  pi.  5. 

Wood,  B.  in  Me4id  v.  J^forhury^  2  Price,  351,  said,  "  Lord  Keeper 
Henley,  in  Fanshaw  v.  Rothtram,  3  Gwill.  1179,  says,  **i  would 
not  be  understood  as  if  a  judge  would  in  all  cases  expect  the  pro- 
duction of  the  very  deed  or  grant  of  exemption,  but  the  best  evi- 
•  dence  the  nature  of  the  case  will  admit  of;  an^  this  is  certainly 
the  true  rule  of  law ;''  and  see  Lord  Loughborough's  obeervatioiis» 
5  Ves.  186,  Postj  tit.  Tithes.  In  equity  a  surrender  of  a  copyhoM 
never  made  may  be  presumed  from  lapse  of  time.  Knifkt  v.  M- 
atnson^Si  Freem.  106.  A  grant  is  presumable  in  equity  m  case  of 
encroachment  of  rent,  after  a  lapse  of  twenty  years,  2  Yen).  516; 
so  a  re-conveyance  may  be  presumed.    12  Ves.  261. 
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Where  tiie  doratioii  of  enjoyment  does  not  constitute  an  paat 

absolute  bar,  but  furnishes  a  mere  prima  faide  presumption  iv. 
of  legal  title,  all  ihe  circumstances  incident  to  the  parti- 


•  I 


cnlar  case  are  admissible,  in  order  either  to  confirm  or  re-  Pr«BuiDptioii 
but  such  a  presumption.  And  where  the  presumption  is  ^  *^^* 
met  by  evidence,  tending  to  explain  such  enjoyment,  con* 
stBtently  with  the  legal  existence  of  the  adverse  claim,  it 
is  for  the  Jury  to  decide  upon  the  conflicting  evidence  as 
a  pure  question  of  fact.  Thus,  where  the  original  posses*  ^ 
sion  by  the  party  who  has  long  continued  in  possession,  is 
accounted  for  consistently  with  the  continuance  of  a  legal 
title  in  one  who  claims  by  virtue  of  a  title  antecedent  to 
such  possession,  it  becomes  a  mere  question  of  fitct,  for 
the  decision  of  the  Jury,  whether,  under  all  the  circum- 
stances of  the  case,  a  conveyance  has  actually  been  made  \ 
or  the  continuance  of  the  possession  is  to  be  attributed  to 
laches  and  want  of  care  on  the  part  of  the  claimant  (m). 

fm)  Doe^d.  Fenmcfc  v.  Rud,  5  B.  &  A.  333.     Rf^kt  having 
obtained  judgment  against  CharUon^  was,  by  agreement,  in  the 
year  1747,  put  into  possession  till  the  debt  should  be  satisfied.    In 
1753  Rooke  assigned  the  remainder  of  the  debt  and  his  right  of 
possession  to  Rttd^  another  creditor,  under  whom  the  defendant 
dairoed.    Sited  and  his  family  had  continued  in  possession  ever 
smce.    In  1801  a  ohaneery  suit  had  been  commenced  by  the  heir 
at  law  of  the  former  owner  to  recover  possession,  and  in  1820  the 
Viee-Chancellor  directed  the  action  to  oe  broujht,  prohibiting  the 
defendant  from  insist|ng  that  the  debt  due  to  Sttd  had  been  paid 
twenty  years  ago,  or  stiu  remained  unpaid.    The  title  deeds  (which 
eitended  to  other  estates  also)  remained  in  the  hands  of  the  CkarU 
Im»  femily ;  the  lands  being  copyhold,  the  name  of  Rnoke  had  re- 
mained upon  the  manor-books  till  within  a  few  years.    Moduses 
had  been  paid  by  the  steward  of  the  CharUon  family  to  the  then 
rector  of  Simonbum  in  1779,  for  some  of  the  estates  (amongst  oth- 
ers) in  question.    Edward  CharUon  died  in  1767,  leaving  a  widow 
and  a  son,  under  ase ;  the  son,  JfiUiam  Ckarlton^  married  in  1778, 
and  died  in  1797,  having  a  son,  an  in&nt    Bayley,  J.  informed 
the  Jury,  that  the  real  question  for  them  to  consider  was,  whether 
they  believed  that  a  conveyance  had  actually  taken  place,  observ- 
ing, that  the  loss  of  a  deed  of  conveyance  was  less  likely  to  take 
place,  than  of  a  grant  of  a  right  of  way ;  and  that  during  the  mar- 
riages of  Edward  and  of  l^iam  CharUon,  no  conveyance  could 
have  been  made  without  levying  a  fine,  which  being  of  record, 
might  have  been  produced  if  it  had  existed.    The  Jur  jr  found  for 
the  le«nor  of  the  plaintiff.    The  Court  refused  a  rule  nim  for  a  new 
trial,  which  was  moved  for  on  the  ground  of  misdirection.    It  was 
obecurved  by  the  Court,  that  the  original  enjoymient  was  consistent 
with  the  fact  of  there  being  no  conveyance,  and  that  it  was  a  ques- 
tion offset  for  the  Jury  to  say,  whether  the  continuance  in  pos- 
session, though  louffer  than  was  warranted  by  the  original  condi- 
tion, was  to  be  attributed  to  the  want  of  care  and  attention  on  the 
part  of  the  CharUm  fiunily,  or  to  the  fact  of  there  having  been  a 
conveyance  of  the  estate.    That  in  cases  of  rights  of  way,  the  on- 
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PABT  It  has  been   doubted   whether  the  doetri&e  of  pre* 

IV.         sumption,  as   to  the  execution  of  deeds  of  conveyance, 
*has  not  been  carried  to  too  great  a  length  (n).     The  rea- 


*  1229  sons  however  which  have  been  urged  on  the  subject,  are 

fwdan"^**^*     properly  applicable  to  legal  and  artificial  presumptions  on- 
Dce«         1^^  ^^^^  ^^  ^^  ^  ^^^j^  ^  ^^  made  by  the  Courts,  either  di- 

rectiv,  or  indirectly  by  means  of  a  Jury,  and  not  to  such 
conclusions  in  fact  as  are  made  by  a  Jury  upon  a  full  con* 

*  1230  viction  of  the  truth  of  '^the  fact,  by  the  natural  force  of 

the  evidence.    To  the  weight  and  importance  of  circum- 
stantial evidence  to  prove  the  actual  execution  of  a  con- 
veyance, whos^  existence  cannot  be  directly  proved,  there 
is  no  limit  short  of  that  which  necessarily  produces  actual 
conviction ;  and  there  seems  to  be  no  rule  of  law  which 
excludes  such  evidence  from  the  consideration  of  a  Jury ; 
if  there  were,  it  would  be  a  singular  and  anomalous  one, 
which  would  shut  out  evidence  of  a  nature  and  descripticm 
which  is  admissible  in  every  other  case,  however  important 
the  consequences,  even  upon  trials  for  murder  and  treason. 
Juries  are  bound  to  decide  according  to  the  actual  truth  of 
the  fact ;  they  are  to  do  this,  it  has  been  seen,  even  in  ca- 
^s  where  a  party,  and  even  the  Court,  would  be  bound  by 
an  estoppel  (o) ;  it  would  therefore  be  absurd  and  incon- 
sistent to  say  that  a  Jury  was  not  to  be  allowed  to  find  ac- 
cording to  the  real  fact,  where  they  were  satisfied  that  an 
actual  conveyance  had  been  executed.     In  an  action  of 

3'ectment,  for  instance,  how  could  they  find  a  verdict  for 
.,  when  they  were  satisfied  firom  the  evidence  that  he  had 
assigned,  released,  or  otherwise  conveyed  his  right  to  B» 
The  dicta  and  decisions  to  be  found  on  the  subject,  as  well 
as  legal  analogies  and  natural  reason,  tend  to  the  conclu- 
sion that  the  Jury  are,  in  this  case,  as  in  all  others,  to  find, 
according  to  their  conscientious  conviction,  the  truth  of 
the  fact.  Mere  artificial  presumptions  ou^ht,  no  doubt,  for 
reasons  which  will  be  adverted  to  {p\  to  be  confined  with- 
in due  limits :  where  such  a  presumption  operates,  the  in- 
ference is  an  arbitrary  one,  drawn  from  a  few  facts,  and 

ginal  enjoyment  cannot  be  accounted  for  unless  a  grant  has  been 
made ;  and  hence  such  grants  after  long-continued  enjojrment  are 
to  be  presumed ;  but  that  in  the  present  case  the  origiiial  enjoy- 
ment had  been  accounted  for. 

(n)  See  the  observations  in  Doe  d.  Ftntrick  v.  Rudj  5  B*  &  A. 
232.  See  also  Ld.  Eldon's  observations  in  Evans  v^BickneUj  6 
Ves.  174. 

(o)  Vol.  I.  p.  303. 

(p)  See  tit.  PreswnpHon.  See  also  Isaac  v.  Clarke,  I  Roll.  iL  132. 
p).  9 ;  Via.  Ab.  £v.  Q.  a. 
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is  by  DO  means  necessarily  true,    but   usually  rests  on  part 

grounds  of  legal  policy  and  convenience.    But  to  a  **  Jury,  iv. 
who  ara^in  possession  of  all  the  circumstances  o(  the  case. 


and  are,  at  the  peril  of  their  oaths,  to  decide  according  to  Pre^uniptiTa 
the  real  truth  as  collected  from  all  the  evidence,  a  far  great-  «*  1 231* 
er  latitude  may  reasonably  be  given  (o) :  they,  from  the 
very  extensive  nature  of  the  trust  committed  to  them,  are 
limited  in  the  discharge  of  that  duty  by  no  boundaries,  ex- 
cept those  of  truth  and  actual  fact,  which  they  are  always 
bound  to  find,  according  to  their  conscientious  conviction 
and  persuasion,  derived  from  the  evidence,  without  regard- 
ing consequences,  and  unfettered  by  extraneous  considera- 
tions of  policy  and  convenience.    If  this  be  so,  it  follows, 
that  however  impolitic  and  inconvenient  it  may  be  to  ex- 
tend, the  limits  of  artificial  presumptions,  such  objections 
have  no  weight,  or  rather,  are  wholly  inapplicable  to  con- 
clusions drawn  by  a  Jury  from  legal  eviaence,  although 
circumstantial  in  its  nature,  tending  to  the  proof  of  the 
fiicts  so  inferred.    It  can  never  be  contended,  that  they  are 
in  no  instance  to  be  allowed  to  infer  the  execution  of  a 
deed  from  circumstantial  evidence  ;   such  evidence  fre-* 
quently  acts  with  an  almost  irresistible  deffree  of  force, 
such  as  no  rational  mind  can  withstand.    But  if  this  be 
once  admitted  the  principle  must  extend  to  all  cases  where 
there  is  legal  evidence  tending  to  the  proof.    No  interme- 
diate limits  con,  consistentlv  with  principle,  be  interposed ; 
it  is  the  peculiar  province  of  the  Jury^to  estimate  the  weight 
and  effect  of  evidence. 

Reasons  of  policy  and  convenience  are  the  very  founda- 
tion upon  which  all  artificial  prestunptions  are  built,  and 
the  utility  and  proprietv  of  such  presumptions,  and  the  ex- 
tent to  which  they  ougnt  to  prevail,  whether  as  conclusive 
on  the  subject-matter,  or  merely  till  proof  be  adduced  to 
the  contrary,  are  mere  matters  *of  legal  consideration.  *  133® 
But  from  these,  the  conclusions  of  the  fact,  drawn  by  a 
Jury  from  circumstantial  evidence,  difier  most  widely  and 
essentially  in  this  as  well  as  other  respects,  inasmuch  as 
jurors  are  bound  by  their  oath  to  decide  according  to  the 
real  truth,  without  regard  to  consequences ;  and  it  is  clear, 
upon  principle,  that  their  fimctions  can  never  be  properljr 
limited  by  any  considerations  of  mere  policy  and  conveni- 
ence ( p),  whatever  may  be  Uie  legal  efiect  of  the  facts 
when  found. 

(o)  A  Jury,  it  has  been  seen,  may  draw  a  conclusion  from  dr- 
cumstantial  evidence,  where  even  a  court  of  equity  cannot.  Rmvu 
V.  JSrymer,  6  Ves.  516 ;  iuprti^  1227,  note  (I). 

(p)  These  observations  have  been  introduced^  in  order  that  ob 
VOL.  ui.  29 
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PART       jeetions  to  the  doctrine  of  mere  artificial  or  legal  presumptions  may 
,v  not  be  applied  to  conclusions  made  by  a  Jury  from  circumstantiiJ 

evidence* 
■""■""■"*  In  the  case  of  Iht  d.  JPutiand  v.  fiOc^er,  3  B.  &  A.  782,  the  title 
of  tiie  lessor  of  the  plaintiff  was  founded  on  a  iudjEment,  recoyered 
in  the  year  18(^  against  Bitkaard  Newman^  for  8,0001.,  and  a  writ 
of  elegit  and  inquisition  thereon  in  1818.  On  the  part  of  the  de- 
fendant it  appeared,  that  in  1762  the  premises  had  been  mortgaged 
for  a  term  or  one  thousand  years  by  Ahyfor,  and  that  in  17S9  the 
mortgage  was  discharged,  and  the  term  assigned  to  fViUiam  Den^ 
maUf  in  trust  for  John  AWMian,  a  purchaser  of  the  premises  to  at- 
tend the  inheritance.  In  1814,  Richard  JVefmnan,  to,  whom  the  pre- 
mises had  descended  from  the  purchaser,  executed  a  marriage  set- 
tlement, and  in  1816  conveyed  the  premises  to  Sarah  ^ewtnan  his 
mother,  as  a  security  for  116Stf.,  which  was  due  from  him  to  her. 
But  no  assignment  of  the  term  or  delivery  of  tfas  deeds  took  place 
on  either  occasion.  Mrs.  AVtmnan  died  in  1817,  and  in  1819  an  as- 
signment was  made  by  the  administrator  of  the  trustee  of  the  term 
in  1799,  to  a  trustee,  in  trust  for  the  devisees  of  Mrs.  JVVt«mafi(r  The 
Jury,  under  the  direction  of  the  learned  Judge  who  tried  the  cause, 
presumed  a  surrender  of  the  teiin,  and  the  Court  of  K.  B.  after- 
wards refused  to  disturb  the  verdict,  on  the  ground,  as  it  appears^ 
that  the  eircmnuianHal  evidence  warranted  such  a  finding  in  fact. 

Upon  this  case,  Mr.  Sudden  (in  his  letter  to  Charles  SuUer^  Esq. 
on  the  doctrine  of  presuming  a  surrender  of  terms,  assigned  to  at- 
tend the  inheritance,  1819,)  has  very  righUy  urged,  that  in  such  a 
case  the  possession  of  the  eeifity  que  tnui  being  consistent  with  the 
existence  of  the  term  in  the  trustee,  no  presumption,  as  firom  an  ad- 
verse and  continued  possession,  ever  arises.  This  argument  seems 
fully  to  prove,  that  a  surrender,  in  such  a  case,  is  not  to  be  pre- 
*  1333  Bunied  from  mere  lapse  of  time.  But  it  is  to  be  *  observed,  that  the 
Court,  in  refusing  a  new  trial,  did  not  refuse  it  upon  that  ground, 
but  relied  principally  on  the  force  of  the  circumstantial  evidence  to 
prove  a  surrender  in  fact.  The  subsequent  arguments  (so  well 
urged  by  Mr.  Sugdtn)  are  founded  principally  upon  considerations 
of  policy  and  convenience,  which,  although  they  may  be  entitled 
to  the  greatest  conaderation,  where  the  question  is,  whether  a  legal 
presumption  ought  to  be  established  in  such  cases,  are  entitled  to 
none,  or  rather  are  wholly  inapplicable,  where  the  conclusion  is 
one  of  actual  fact  derived  by  a  Jury.  The  very  mention  of  the  pro- 
position is  absurd,  that  a  Jury,  who  are  bound  by  their  oath  to  pro- 
nounce according  to  the  evidence,  should  decide  contrary  to  tneir 
solemn  conviction,  on  any  collateral  suggestion  of  convenience ; 
as,  for  instance,  because  a  purchaser  is  ajavourite,  either  in  a  court 
of  law  or  equity.  If  it  be  admitted  that  in  the  case  ofihe  v.  A3- 
der  no  legal  presumption  of  a  surrender  resulted  from  lapse  of  time, 
still,  in  such  a  case,  where  there  is  circumstantial  evidence  deri- 
ved from- the  ordinary  course  of  practice,  as  well  as  from  the  res 
gesta  of  the  individual  case,  it  is  a  question  of  figict  for  the  Jury, 
whether  such  an  assignment  has  been  actually  executed  or  not. 
If,  in  such  a  case,  it  appeared  that  such  an  uniform  course  of  dea- 
ling and  practice  prevailed  as  is  suggested  by  Mr.  Sugden^  it  would 
afford  a  strong  ground  for  the  Jury  to  find,  in  point  of/oc^,  in  the 
absence  of  any  reason  for  supposing  the  contrary,  that  such  ordi- 
nary course  and  practice  haa  been  adopted  and  followed  in  the 
particular  instance ;  but  this,  it  is  obvious,  is  mere  maiier  ofesi- 
dencCf  to  be  found  and  acted  upon,  not  by  the  Court,  btit  by  the 
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Evidence,  as  has  been  seen,  is  either  direct,  where  the  Presomptiva 
witnesses  testify  as  to  facts,  of  which  they  have  had  actual  •^*^*'**^®* 
knowledge ;  or  it  is  indirect,  circumstantial,  or  presump^ 
live  (a),  where  the  fact  is  not  proved  by  direct  evidence, 
bat  is  deduced  or  inferred  from  one  or  more  other  facts, 
which  are  directly  proved  or  admitted. 

According  to  this  definition,  circumstantial  or  presump- 
tive evidence  includes  all  evidence  which  is  not  positive 
and  direct,  without  regard  to  its  nature,  intensity,  and  de- 

i^ree ;  whether  the  fact  in  issue  be  a  necessary  consequence 
rom  the  circumstances  proved,  or  whether,  on  the  other 
hand,  their  tendency  to  establish  the  fact  may  be  rebutted 
by  proof  to  the  contrary ;  whether  the  inference  be  made 
by  virtue  of  some  previously  known  and  ascertained  con- 
nection between  the  disputed  fact  and  those  which  are 
proved,  or  be  a  mere  deduction  of  reason,  exercised  upon 
the  special  circumstances  of  the  case,  independently  of  the 
aid  of  connections  pointed  out  by  experience. 

A  presumption  may  be  defined  to  be  an  inference  as  Preiumptionf. 
to  the  existence  of  one  fact,  from  the  existence  of  some 
other  feet,  founded  upon  a  previous  experience  of  their 
connection.  To  constitute  such  a  presumption,  a  pre- 
vious *  experience  of  the  connection  between  the  known  *  1335 
and  inferred  facts  is  essential,  of  such  a  nature,  that  as 
soon  as  the  existence  of  the  one  is  established,  admitted, 
or  assumed,  the  inference  as  to  the  existence  of  the  other 
immediately  arises,  independently  of  any  reasoning  upon 
the  subject.  It  also  follows  from  the  above  definition,  that 
the  in^rence  may  be  either  certain  or  not  certain,  but 

Jury.  In  the  late  case  of  Doe  d.  Fenwiek  v.  Reed^  whieh  has  al- 
ready been  adverted  to,  the  great  distinction  between  a  legal  pre- 
sumption, founded  upon  mere  length  of  possession,  and  on  a  nnd- 
ing  by  the  Jury  that  a  convevance  had  actually  been  made,  was 
acted  upon  by  the  Court ;  and  it  was  held,  that  no  legal  presum^ 
tion  of  a  conveyance  could  be  projperly  founded  upon  a  lone-conti- 
nued possession,  the  origin  of  which  had  been  accounted  tor ;  but 
that  it  had  been  properly  left  to  the  Jury  to  say,  whether,  under  all 
the  circumstances  of  the  case,  a  conveyance  had  actually  been  exe- 
cuted or  not. 

(a)  The  term  presumptive  has  been  used  in  this  sense  by  English 
lawyers  in  contradistinction  to  positive  and  direct  evidence,  and 
consequently  as  including  all  evidence  whatsoever  arising  from  cir- 
cumstances, whether  conclusive  or  inconclusive  in  its  nature.  See 
Co.  Litt.  6 ;  Staundf.  179 ;  2  Haw.  c.  45.  s.  10 ;  1  St.  Tr.  181.  Lord. 
Coke,  when  he  speidks  of  violent,  probable,  and  light  presumptions 
(Co.  Litt.  6,)  evidently  means,  not  presumptions  in  their  stdct  tech-* 
nical  sense,  but  presumptive  er  circumstantial  evidence. 
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rjutT  merely /M^ofroUe,  and  therefore  capable  of  being  rebutted 
!▼•  ^y  P^^  to  ^®  contrary  (i). 
.....^^.^..^  Presumptions  thus  defined  are  either  legal  and  artificialj 
Artificial  Of  fuUurol.  They  are  artificial,  or  presumptions  of  law 
pretumptlont.  whenever  they  derive  firom  the  law  an^  technical  or  artifi- 
cial operaticm  and  efiect,  beyond  theur  mere  natural  ten- 
dency to  produce  belief,  ana  operate  unifonnly,  without 
applying  tne  process  of  reasoning  on  which  they  are  found- 
ea  to  the  circumstances  of  the  particular  case.  They  are, 
on  the  other  hand,  natural^  where  they  act  merely  by  vir- 
tue of  their  own  natural  efficacy.  For  instance,  whenever 
a  particular  presumption  arises  from  the  lapse  of  a  defined 
space  of  time,  it  is  always  in  its  nature  artificial ;  for  the 
evidence,  when  Iieft  to  its  own  natural  weight,  is  not  eon- 
faed  within  arbitrary  and  artificial  boundaries.  Thus,  at 
*  1336  ^  expiration  of  twenty  years,  *  without  payment  of  in- 
terest on  a  bond,  or  other  acknowledgment  of  its  exist- 
•ttcef  satisfaction  is  to  be  presumed ;  but  if  a  single  day 
less  than  twenty  years  has  elapsed,  the  presumption 
of  8atisfacti<»r  fifom  mere  lapse  of  time  does  not  arise. 
This  is  obviously  an  artificial  and  arbitrary  distinction.  No 
nan's  mind  is  so  constituted  that  the  mere  lapse  of  the 
single  day,  which  coaq>lete8  the  twenty  years,  would  abso-* 
kitely  generate  in  it  a  conviction  or  belief  that  the  debt 
had  been  satisfied.  But  again ;  satisfitction  may  be  in- 
ferred firom  the  lapse  of  a  shorter  period,  if  it  be  rendered 
Eible  by  other  circunigtances ;  for  instance,  from  the 
of  nineteen  years ;  here  the  lapse  of  time  is  to  be 
i  into  the  account  by  the  Jury  in  estimating  the  pro- 
bability, whether,  under  all  the  circumstances,  the  debt 
has  not  been  satisfied.  Here,  however,  the  lapse  of  time 
possesses  no  artijieial  or  arbitrary  operation,  but  is  left  to 
Its  mere  natural  tendency,  to  convince  the  minds  of  the 
Jury  that  the  debt  has  been  satisfied  (c). 

(h)  According  to  some  writers,  the  term  presumption  is  not 
stricthr  applicable  where  the  inference  is  a  necessary  one,  and  ab« 
solutely  conclusive,  as  where  it  is  founded  on  the  certain  and  inva- 
riable course  of  nature.  See  Evans's  Pothier.  If  any  practical 
advantage  could  be  derived  from  this  distinction,  in  thus  limiting  the 
meaning  of  the  term,  it  would  be  proper  so  to  use  it,  and  to  apply 
the  more  general  term  inference  to  all  such  inferences  as  are  in 
their  nature  absolute  and  conclusive.  Such  a  distinction  appears 
however  to  be  an  unnecessary  one ;  and  it  may  be  well  doubted 
whether  the  distinction  itself  be  founded  on  sound  principles.  Tho> 
Konum  lawyers  used  the  term  in  the  more  extensive  sense.  Thehr 
pnetumgUo  jurii  ef  de  jure  was  eonduaive.  L.  a  L.  9.  Ffl  lib.  S2; 
lit.  2.  Hemeec.  ad  Pand.  part  4,8. 133, 3,  4. 

fe)  As  artificial  or  legal  presumt)tion8  are  founded  partly  upon 
pnnciplee  of  policy  and  utiaty,  independently  of  the  real  existence 
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**  Artificial   or    legal    presumptions   are  also   of  two       pabt 
kinds,  immediate  and  mediate.     Immediate,  are   those         iv. 


of  the  hei  inferred ;  and  consequently,  as  such  presumptions  must 
occasionally,  at  least,  be  made  contrary  to  the  real  truth,  it  fpllowsi 
that  these  presumptions  cannot,  consistently  with  just  principles,  be  ■ 
established,  unless  either  the  real  fact  be  immaterial,  as  where  the 
presumption  is  made  merely  for  the  purpose  of  annexing  a  legal 
consequence  to  the  fact  on  which  the  presumption  is  founded ;  or 
where  the  fact  to  be  presumed  being  material,  but  its  investigation 
difficult  and  remote,  a  general  rule  of  presumption  can  be  esta- 
blished of  practical  convenience,  and  consistent  with  justice,  al- 
though it  may  occasionally  operate  contrary  to  the  truth.  In  the 
first  place,  presumptions  are  urequently  made  for  the  mere  purpose 
•f  annexing  a  legal  incident  to  a  particular  predicament  of  fact. 
If  the  fact  S.,  to  which  a  particular  legal  consequence  is  annexed, 
be  absolutely  or  conditionally  presumed  from  the  existence  of  the 
hct  A.^  it  is  obvious  that  the  effect  is  to  annex  to  the  fact  A,  the 
legal  consequence  which  belongs  to  B,  The  making  such  presump- 
tions, and  thus  annexing  legal  consequences,  is  an  indirect  mode  of 
legislation ;  and  in  estimating  the  legd  value  of  such  a  presumption 
it  is  plain,  that  the  intermediate  or  presumed  fact  may  be  left  out  of 
the  account ;  the  question  is,  whether  a  le|;al  consequence  be  well 
connected  with  a  particular  predicament  in  fact ;  in  other  words, 
whether  a  rule  of  law  be  wisely  constituted.  Thus,  if  from  the 
advene  possession  of  an  incorporeal  interest  in  the  lands  of  another, 
unanswered,  a  grant  is  to  be  presumed,  the  effect  is  to  annex  owner- 
ship as  an  incident  to  such  adverse  possession  unanswered ;  for  the 
supposed  grant  is  mere  fiction,  or  legal  machinery,  and  the  only 
question  is,  whether  the  lesal  consequences  really  incident  to  a 
valid  grant  are  well  annexed  to  such  a  state  of  facts. — Again,  in 
trover,  a  conversion  of  the  plaintiff's  property  is  to  be  inferred  by  a 
Jury,  fipom  the  fkct  of  a  demand  by  the  owner,  and  refusal  on  the 
part  of  the  defendant  who  is  in  possession  of  it,  such  refusal  being 
unexplained.  Here  the  predicament  on  which  the  presumption  is 
built  renders  the  fact  presumed  in  reality  immaterial,  where  the 
defendant  wilfully  withholds  the  pluntififs  property ;  it  is  of  no 
importance  to  the  real  justice  of  the  case,  as  between  the  parties, 
to  what  use  the  defendant  may  have  applied  tfte  property,  whether 
he  has  consumed  die  goods,  or  allowed  them  to  perish  in  the  course 
of  nature.  The  effect  in  such  cases  is  merely  to  annex  to  on^  fact  a 
legal  incident  annexed  by  law  to  another  fact,  to  which  the  tbrmer  is 
in  all  respects  equivalent.  Such  presumptions  are  also  well  founded 
in  principle  where  the  investigation  of  a  fact  is  difficult  and  preca- 
rious, and  where  a  general  rufe  of  practical  utility  can  be  establish- 
ed, without  occasioning  positive  injustice  in  individual  instances. 
Within  this  principle,  all  statutes  of  limitation,  and  the  presump- 
tions made  in  analogy  to  them,  are  founded.  All  these,  either  ab- 
solniely,  or,  provided  there  be  no  proof  to  the  contrary,  substitute 
the  lapse  of  some  definite  perioa  of  time  for  proof  of  the  fact 
The  difficulty  of  proving  a  debt  constantly  increases  with  lapse  of 
timejand  may  at  last  become  impossible  ;  whilst,  on  the  other  hand, 
the  probability  that  he  who  maxes  no  claim  of  payment  or  posses- 
sion has  a  right  to  make  it,  continually  diminishes.  Convenience, 
therefore,  requires  that  at  some  period  or  other  the  presunq>tion 
sbould  be  macle,  either  absolutely  or  otherwise,  against  the  anti* 
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lY.         the  aid   of  a  Jury.      Mediate   presumptions  are   those 
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quated  claim.  And  as  such  a  rule  or  presumption  must  be  general 
in  its  operation,  a  precise  and  definite  period  must  of  course  be 
appointed  for  its  operation.  The  great  advanta^  of  this  in  point 
of  policy  and  convenience  are  of  the  most  obvious  nature.  The 
operation  of  such  a  rule,  whether  it  be  absolute,  or  be  but  a  prima 
facie  presumption,  being  purely  artificial  in  its  nature,  may  be,  it  is 
true,  contraij  to  the  fact ;  but  of  this,  a  party  who  knew  the  rule, 
and  who  suffers  therefore  merely  from  his  own  laches,  has  no  just 
ground  for  complaint  So  by  the  stat.  1  Jac.  I.  c.  11,  s.  2 ;  19  C.  9. 
c.  6,  a  person  who  has  been  abroad  for  the  space  of  seven  years, 
and  has  not  been  heard  of  within  that  time,  is,  at  the  expiration  of 
it,  presumed  to  be  dead.  A  rule  of  convenience,  on  account  of  the 
difficulty  of  proving  the  death  of  a  person  under  such  circumstances, 
and  attended  with  no  positive  injustice  in  any  individual  case,  the 
presumption  operating  only  in  the  absence  of  proof  to  the  contrary. 
On  the  same  principle  were  founded  the  decisions  of  the  Roman 
law  in  those  nice  cases  which  sometimes  happen,  where  it  is  impos- 
sible, with  any  approach  to  certainty,  to  decide  which  of  two  per- 
sons, who  died  very  nearly  at  the  "same  time,  survived  the  otiier, 
Cum  bello  pater  cum  filio  periisset,  materque  filii  quasi  postea 
mortui  bona  vindicaret,  agnati  vero  patris  quasi  filius  antea  perisset, 
divus  Hadrian  us  credidit  patrem  prius  esse  mortuum.  L.  9,  §  1.  £ 
de  reb.  dub.  And  again,  Mulier  naufragio  cum  anniculo  filio  periit, 
quia  verisimile  videbatur  ante  matrem  infantem  perisse,  virum 
partem  dotis  retinere  placuit.  L.  16.  ff.  de  pac.  dot.  Where  the 
father  and  son  were  hanged  in  the  same  cart,  and  the  question  was, 
whether  the  wife  of  the  son  was  entitled  to  dower,  the  Jui^ 
found  upon  the  evidence  that  the  son  survived  the  father ;  for  it 
appeared  that  he  struggled  the  longest. 

A  question  of  the  same  nature  occurred  when  General  SUmiwix 
and  his  daughter  were  lost  in  the  same  ship ;  cited  in  R,  v.  Dr.  Kajf, 
1  Bl.  R.  640.  And  see  Cro.  Eliz.  503 ;  2  Comm.  192.  Wright  v. 
Mihenooody  2  Salk.  593,  note  by  Evans.  T^yhr  v.  Diphckj  2  Phii- 
limore,  261.  In  such  cases  a  general  rule  is  preferable  to  laborious 
investigation  in  each  individual  case,  where  the  result  must  always 
be  subject  to  doubt  and  uncertainty. 

It  has  been  said,  that  the  presumption  of  the  law  is  better  than 
that  of  man  (Esprit  des  Loix,  1. 29.  c.  16).  A  position  much  too 
large,  if  it  be  not  limited  to  general  rules  of  the  nature  above  allud- 
ed to.  For  artificial  presumptions,  although  beneficial,  as  general 
and  practical  rules,  are  usually  very  uncertain  and  precarious  in- 
struments for  the  investigation  of  truth  in  particular  instances ; 
they  are,  therefore,  unfit  to  be  employed  where  any  applie'ation  of 
the  law,  contrary  to  the  real  fact,  would  be  attended  with  positive 
i njustice,  as  in  criminal  cases.  Where  facts  are  not  necessarily  con- 
nected, the  connecting  them  bv  means  of  artificial  presumptions 
leads  to  error  in  fact.  Where  facts  are  necessarilv  or  usually  con- 
nected, technical  presumptions  are  unnecessary ;  the  common  sense 
and  experience  of  mankind  will  lead  them  to  the  proper  conclu- 
sions, giving  to  such 'natural  presumptions  such  weight  as  experi- 
ence warrants,  confirmed  as  they  are  on  the  one  hand,  or  impeach- 
ed on  the  other,  by  the  whole  context  of  circumstances  belonging 
to  the  case.  It 
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*  which  cannot  be  made  but  by  the  aid  of  a  Jury.    Thus       pakt 
the  law  itself  presumes  that  a  bond,  or  other  *  specialty,        iv. 


It  is  also  to  be  observed  that  presumptions  which  'tend  to  the  «  1240 
actual  investigation  of  such  facts  as  are  usually  the  subject  of  liti- 
gation in  courts  of  justice,  are  of  a  very  general  nature,  and  seldom, 
if  ever,  conclusive.  Thus  presumptions,  and  strong  ones,  are  con- 
stantly founded  on  a  knowledge  of  mankind ;  a  man's  motives  are 
inferred  from  his  acts,  and  his  conduct  from  the  motives  by  which 
be  was  known  to  be  influenced ;  it  is  presumed,  that  a  rational 
agent  intended  that  consequence  which  his  acts  naturally  tend  to 
aceomphsh ;  that  he  consults  his  own  interests ;  that  if  he  pays  or 
acknowledges  a  debt,  it  is  really  due ;  that  if  he  admits  himself  to 
be  guilty  of  a  crime,  the  admission  is  true ;  that  he  does  not  com- 
mit a  crime,  or  do  any  other  act  which  tends  to  bis  prejudice,  with- 
out a  motive. 

Presumptions  of  this  nature,  in  almost  every  case  of  circumstan- 
tial evidence,  afford  a  light  which  may  be  considered  to  be  abso- 
lutely essential  to  the  discovery  of  truth ;  but  then  they  operate 
simply  by  their  own  intrinsic  efficacy,  as  ascertained  by  experience, 
and  never  so  conclusively  as  to  form  the  basis  of  an  artincial  rule 
which  is  to  operate  invariably.    All  presumptions  are  founded  in 
experience ;  but  so  infinitely  are  the  transactions  of  mankind  com- 
plicated and  varied,  that  such  an  experience  of  the  necessary  or  even 
ordinary  connexion  between  particular  facts  as  will  serve  for  the 
basisof  a/inmayiicie  presumption,  still  less  of  a  conclusive  inference, 
is  unattainable^even  in  the  most  simple  instances.    So  far  is  expe- 
rience from  warranting  such  presumptions,  that  it  evinces  their 
inefiicacy  by  showing  that  a  general  j^resumption  would  frequently 
be  a  fallacious  one.    There  is  no  subject  for  presumption  of  more 
ordinary  occurrence  than  is  afforded  by  the  prisoner's  recent  pos- 
sesmon  of  stolen  goods,  in  a  case  of  larceny ;  no  facts,  perhaps,  are 
more  closely  and  usually  combined,  in  legal  experience,  than  is  the 
fact  of  such  recent  possession  of  the  property  by  the  prisoner,  with 
the  fiict  that  he  stole  it ;  yet  this  connexion,  although  usual,  is  by 
no  means  necessary,  as  experience  proves ;  no  artificial  presumption 
can  therefore  be  founded  on  such  a  connexion ;  the  law,  it  is  true, 
recognizes  it,  and  the  Judge  usually  comments  upon  its  nature  and    - 
force ;  but  no  artyieial  weight  or  importance  is  annexed  to  it,  and  the 
Jury  do  not  convict  unless  they  be  fully  satisfied  and  convinced  of 
the  actual  guilt  of  the  prisoner.   Artificial  presumptions,  therefore, 
can  never  be  safely  established  as  a  means  of  proof  in  a  criminal 
case.    To  convict  an  innocent  man  is  an  act  of  positive  injustice, 
which,  according  to  one  of  the  best  and  most  humane  principles  of 
our  law,  cannot  be  expiated  by  the  conviction  of  an  hundred  crimi- 
nals, who  might  otherwise  have  escaped,  4  Comm.  352 ;  2  Hale,  289. 
From  such  presumptions  the  common  law  is  justly  most  abhorrent ; 
end  happily  our  statute-book  has  not  been  disgraced  by  many  vio- 
lations of  the  humane  principles  of  the  common  law  in  this  respect. 
The  abominable  and  sanguinary  enactment  of  the  statute  of  James 
the  Firat  (21  Jac.  I.  c.  27),  which  made  the  concealment  of  a  bastard 
child  by  the  mother,  evidence  that  she  murdered  it,  no  longer 
exists.    But  it  is  impossible,  without  a  feeling  of  indignation,  to  re- 
coUect  that  such  a  statute  did  exist  as  the  law  of  this  country  for 
nearly  two  centuries ;  the  natural  effect  of  which  was  to  leave  a 
Court  and  Jury  no  other  alternative  than  either  to  violate  their 
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PART       was  made  upon  a  sood  consideration ;  but  the  law  cannot 
iv,         presume,  from  the  lapse  of  twenty  years,  without  anjr  pay- 

__..-..  ment  of  interest  on  a  bond,  or  acknowledgment  of  its  ex- 
istence, that  it  has  been  satisfied  ;  the  presumption  is  to  be 
left  to  a  Jury.  Presumptionsmay  therefore  be  divided  (df)  into 
*  1241  three  *  classes  :  1st.  Legal  presumptions  made  by  the  law  it* 
self,  or  presumptions  of  mere  law.  2dly.  Legal  presumptions 
to  be  made  by  a  Jury,  or  presumptions  of  law  and  fact. 
3dly.  Mere  natural  presumptions,  or  presumptions  of  mere 
fact. 

Of  mere  law.  First.  Presumptions  of  mere  law,  then,  are  artificial  pre- 
sumptions, made  by  the  law  itself,  without  the  aid  of  a  Ju* 
ry.  These,  again,  are  either,  Ist.  Absolute  and  conclusive, 
which  correspond  with  the  presumptiones  juris  et  de  jure  of 
the  Roman  law.  Or,  2dly.  Like  the  presumptiones  juris  of 
the  Roman  law  may  be  rebutted  by  evidence  to  the  con- 
trary. Thus,  the  presumption  of  law,  that  a  bond  or  other 
specialty  was  executed  upon  a  good  consideration,  cannot 
be  rebutted  by  evidence  (e) ;  but,  although  the  law  also 
presumes,  or  intends  that  a  bill  of  exchange  was  accepted 
on  a  good  consideration,  that  presumption  may  be  rebutted 
by  proof  to  the  contrary. 

Artificial  presumptions,  made  by  the  law  itself,  are  not 

oaths,  or  to  execute  one  for  murder  whom  in  their  consciences  thev 
believed  to  be  iimocent.  The  enactment  of  the  statute  45  Qeo.  III. 
c.  89.  s.  6,  which  makes  the  having  a  forged  Bank  note  in  posses- 
sion, knowing  it  to  be  forged,  without  lawful  excuse,  felony ;  but 
which  provides  also,  that  proof  of  the  excuse  shajl  lie  upon  the  per- 
son accused,  is  a  law,  which,  whatever  may  be  said  tor  it  on  the 
score  of  necessity,  is  contrary  to  the  humane  spirit  and  just  princi* 

gles  of  the  common  law,  and  is  liable  to  the  objections  which  have 
een  above  adverted  to,  inasmuch  as  it  raises  an  artificial  presump- 
tion of  guilt,  which  may,  or  may  not  consist  with  the  real  trutiiy 
and  consequently  in  its  technical  and  peremptory  operation  tends  to 
convict  the  innocent  as  well  as  the  gmlty. 

(d)  So  according  to  the  Roman  law  ^  Prsssumptio  conjectim 
est  ducta  ab  eo  quod  ut  plurimum  fit.  L.  3.  L.  9.  L.  12.  Ft 
b.  t.  Ea  vel  a  Ijigt  inducitur  vel  a  Judiee.  (Statb  ab  ipsa  kgv 
inducitur,  vel  ita  comparata,  ut  probationem  contrarii  baud 
admittat,  vel  at  eadem  possit  elidi.  Priorem  doctores  preaump* 
tionem  juris  et  de  jure  adpellant.  Quia  a  judice  inducitur  eoDJec- 
tura,  prsesumptio  hominis  vocari  solet,  et  semper  admittit  proba* 
tionem  contrarii,  quamvis  si  alicujus  momenti  sit,  probandi  onere 
relevet."    Ueinecxsius  ad  Pand.  Pt.  4.  s.  124.    Ff.  Lib.  93.  tit.  2. 

(e)  Lowe  v.  Pttrs^  4  Burr.  3S35 ;  «.  e.  so  long  as  the  deed  re* 
mains  unimpeached ;  a  bond  or  other  specialty  may  be  dbrectly  im- 
peached, on  the  ground  of  fraud,  and  then  the  consideration  may 
become  the  subject  of  inquiry ;  but  whilst  the  legal  existence  of  the 
deed  stands  admitted,  the  presumption  of  a  good  consideration  is 
perwnptory  and  absolute. 
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in  general  used  as  rules  of  evidence  for  the  purpose  of  as-       part 
Gertaininfl  doubted  bets,  but  are,  in  effect,  mere  arbitrary         iv, 
rules  of  law,  which,  according  to  the  policy  of  the  law,  — — — 
(qieiate  in  some  instances  conclusively,  and  which  in  oth-  Pntumptiom 
er  instances  again,  where  a  peremptory  and  absolute  ope*-  ^''^^' 
ration  would  bie  attended  with  inconvenience,  may  be  an- 
swered and  rebutted :   The  connection  between  mere  na- 
tural &cts  cannot  be  known  but  fr<Hn  actual  observaticm 
and  experience  ;  *but  purely  artificial  relations,  such  as  *  1242 
legal  incidents  and  consequences,  the  mere  creatures  of 
positive  law,  may  be  indissolubly  tied  and  connected  to- 
gether by  the  rules  of  law.    A  law,  or  rule  of  law,  con- 
sists in  nothing  more  than  the  connecting  of  certain  con- 
sequences with  particular  defined  predicaments  of  fact. 
Wnen,  therefore,  the  law  presumes  or  infers  any  iact  to 
which  a  legal  consequence  is  annexed,  firom  any  defined 
predicament  of  facts,  the  law  in  effect  indirectly  annexes 
to  that  predicament  Uie  legal  consequence  which  belongs 
to  the  presumed  fact  {e). 

Again ;  in  many  instances  presumptions  of  law  are  but  ^ 
pnma  facie  inferences  or  intendments^  made  by  the  courts, 
liable  to  be  rebutted  by  proof  to  the  contrary.  Thus  the 
law  will  intend,  or  imply,  that  the  heir  at  law  of  an  ances- 
tor, who  died  seised  of  an  estate,  was  in  possession  {f\ ;  or 
where  a  fine  has  been  levied,  will  imply  that  it  has  oeen 
levied  with  proclamations  (g).  Or  that  the  examination  of 
a  fmaoner,  under  the  statute  of  Philip  and  Mary,  has  been 
taken  in  writing  (A),  until  the  contrary  of  these  fiicts  be 
proved.  Presumptions  of  this  nature  may  be  rebutted  not 
only  by  evidence  to  the  contrary,  but  also  by  contrary  pre- 
sumptions or  intendments  of  law.  Thus  on  an  indictment 
for  tne  non-repair  of  a  road,  the  presumption  that  an  award 
in  relief  of  the  defendants  was  duly  made  according  to  the 
directicms  of  an  inclosure  act,  may  be  rebutted  by  proof  of 
repairs  subsequently  done  to  the  road  by  the  defendants  (t). 
But  the  presumption  in  favour  of  innocence  is,  it  has  been 
held,  too  strong  to  be  overc(»ne  by  an  artificial  intend- 
ment of  law  (ft). 

(e)  Supra^  1296.  note  (c). 

([)  Watkins  on  Descents,  ch.  I.  p.  38. 

(f^)  8  Co.  86^  b.  Watkins  on  Descents.  But  if  the  intendment 
be  rebutted,  proclamations  must  be  proved,  In  order  to  bar  a  stran- 
ger.   B.N.P.2a9. 

(k)  &pra,51. 

(i)  IL  V.  Ih^afrt^anis  of  Haslingjidd,  2  M.  &  S.  558. 

(k)  JR.  V.  3Vyntfi|r9  2  B.  &  A.  886 ;  tn/hi,  1249. 

TOIi.  ni.  SO 


^ 
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PA&T  *  SecoiKlly.  Presumptions  of  law  mdfa^^ThMB  aw 

IF.         also  artificial  presumptions  which  are  recogniaMl  and  waff«r 

-  ranted  by  the  law  as  the  proper  inferences  to  be  nuide  by 

Presumptioni  Juries  under  particular  circumstances.  These  aro  also 
flict!^  ^'^  founikd  partly  upon  principles  of  policy  and  conveoienoat 
and  frequently  in  analogy  to  express  rules  of  law  ;  and  for 
this  purpose  a  techaiciU  force  and  efficacy  is  given  to  thm 
evidence  which  warrants  such  presumptums,  beyond  ita 
nusre  natural  tendency  to  convince  the  mind.  Two  inei-' 
dents  are  essential  to  presumptions  <^  this  class,  Ist,  The 
inference  cannot  be  made  by  the  Court,  but  ought  to  be 
made  by  the  Jury.  2dly,  The  inference  is  never  conclu- 
sive. 

Presumptions,  therefore,  of  this  kind,  are  very  doielf 
allied  to  those  artificial  presumptions  which  are  made  by 
the  law  itself,  but  which  are  in  their  nature  inconclustvey 
that  is,  to  the  presumptiones  iuru  of  the  Roman  law  (i). 
They  are  of  a  class  intermediate  between  mere  eirtMtial 
presumptions  made  by  the  law  itself,  and  mere  nohiral  pre-9 
sumptions,  which  are  to  be  made  excluaivelv  b^  a  Jury. 
They  may,  therefore,  not  improperly,  be  called  nuzed  pre- 
sumptions, or  presumptions  of  law  andfaet^  partaking  of 
the  nature  of  mere  legal  presumptions,  in  this  reqaect,  that 
they  are  artificial,  and  of  the  nature  of  mere  natural  pre- 
sumptions, inasmuch  as  they  must  be  made,  not  by  the 
Court,  but  by  a  Jury.  The  principle  and  oriffin  of  thia 
class  of  presumptions  are  usually  not  remote ;  £ey  are  for 
the  most  part  instruments  in  tiie  hands  of  the  Courts,  by 
which  positive  ^statutes,  or  rules  of  law,  arc^  extended  by 
analogy  to  cases  which  do  not  fell  within  their  express  le- 
gal operation,  or  by  means  of  which  effect  is  given  to  rules 
of  evident  policy  and  convenience,  which  cannot  be  appli- 
*  1244  ed  directly  (/).  Thus  a  Jury  is  *  required,  or  at  least  ad- 
vised, by  a  Court,  to  infer  a  grant  of  an  incorporeal  here- 
ditament after  an  adverse  emoyment  for  the  space  of  twen- 
ty years  unanswered  (1).  This  is  done  in  analogy  to  the 
Statute  of  Limitations,  21  Jac.  1.  for  as  an  adverse  posses* 
sion  of  twenty  years  is  sufficient  to  confer  a  title  to  the 

(k)  Supra,  1240,  note  (d). 

(I)  For  instances  of  the  latter  desciiption,  vufe  «upra,  1238,  in  the 
note. 

(1 )  [In  Sitoever  v.  Lessee  of  fFhUtnarij  6  Binney,  416,  it  is  held  that 
what  circumstances  will  justify  the  presumption  of  i^  deed,  is  mat- 
ter of  law ;  and  that  it  is  the  duty  of  the  court  to  give  an  opinion 
whether  the  facts  proved  will  justify  the  presumption.  See  also 
Young  T.  Collins,  %  Browne's  Rep.  Sfid.] 
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poflaeasHMi  of  the  land  itself,  a  fortiori^  it  ought  to  confer  a       j^aut 
rich!  to  an  interest  arising  out  of  the  land ;  but  the  Statute         iv. 
Off  Limitatiofui  does  not  extend  to  this  case,  and  therefore  the  . 
benefit  and  convenience  of  such  a  limitation  is  obtained  or  i&w  and 
indirectly  by  thus  raising  an  artificial  presumption  (m)  (2).  ^^^^* 
Freaomptiosw  of  this  nature,  which  depend  merely  on  ac- 
quiescence for  a  specific  and  definite  period  of  time,  of  ar- 
bitrary appointment,  are  most  obviously  artificial ;  their 
operation  may  depend  on  the  lapse  of  a  few  hours,  more  or 
ms(n). 

So  in  the  case  of  trover ;  an  unqualified  refusal  to  deli- 
ver up  the  goods  on  demand  made  by  the  owner  does  not 
&U  within  any  definition  of  a  conversion,  but  inasmuch  as 
the  detention  is  attended  with  all  the  evils  of  a  conversion 
to  the  owner,  the  law  makes  it,  in  its  effects  and  conse- 
quences, equivalent  to  a  conversion,  by  directing  or  ad- 
vising the  /nry  to  infer  a  conversion  firom  the  facts  of  de- 
mand and  relusaL 

Thirdly,  natural  presumptions,  or  presumptions  of  mere  if atami  pre- 
fiut. — These  depend  upon  their  own  natural  force  and  efli-  •umptioni. 
cacy  in  generating  belief  or  conviction  vi  the  mind,  as  de- 
rived fi'om  those  connections  which  are  pointed  out  by  ex-' 
Grience ;  they  are  wholly  independent  *  of  any  artificial  *  1245 
^  relations  and  connections,  and  differ  from  presump- 
tions of  mere  law  in  this  essential  respect,  that  Uiose  de-  • 
pend  upon,  or  rather  are,  a  branch  of  the  particular  system 
of  juriaprodence  to  which  thev  belong ;  but  mere  natural 
presumptions  are  derived  wholly  by  means  of  the  common 
experi^ice  (^mankind,  from  the  course  of  nature,  and  the 
orainary  habits  of  society.    Such  presumptions  are  there* 
five  wlioUy  independent  of  the  system  of  laws  to  be  appli- 
ed to  the  Hicts  iinien  established ;  they  remain  the  same  in 
their  nature  and  operation,  whether  the  law  of  England,  or 
the  code  of  Justinian,  is  to  decide  upon  the  legal  effect 
and  quality  of  the  facts  when  found. 

Many  presumptions  of  this  class  are  recognized  by  the 
hw,  and  therefore,  in  one  sense,  may  be  termed  legal  pre- 

(m)  The  presumption  that  a  bond  has  been  satisfied  after  the  ex- 
piration of  twenty  years  fi'om  the  time  when  interest  has  been 
paid,  or  other  acknowledgment  made  of  its  existence,  is  built  on 
the  same  principle.  Vide  aupra,  310.  1090.  [Vol.  I.  311.  naU,]  And 
KeSearh  v.  Lord  Barriwton,  2  Str.  626 ;  3  Ld.  Ray m/ 1370.  Tur- 
mr  V.  CWm,  9  Sir.  S37.  Monland  v.  Bennett,  1  Str.  653.  fTtuh' 
ingkn  v.  Btymer^  Peahens  L.  E.  App.  mpra,  1291. 

(n)  See  the  obsertations  9upray  p.  1285,  6. 
(2)  [See  Supra,  1221,  n&tf,  (l).l 


1245  PRESUMPTIONS.  • 

PART      sumptions ;  which  still,  unless  some  degree  of  technical 
IT.         force  and  weight  be  ffiven  them  beyond  flieir  mere  natural 
operation,  are  properly  to  be  nmkedin  this  class.'  Recent 


Natvni  pn-  possession  of  stolen  goods,  on  a  trial  for  larceny,  is  recog* 
smnpcioot.  Qixed  by  the  law  as  Wording  a  presumption  of  guilt ;  and 
therefore,  in  one  sense,  is  a  presumption  of  law,  but  it  is 
still,  in  effect,  a  mere  naturd  presumption ;  for  although 
the  circumstance  may  weigh  greatly  with  a  Jury,  it  is  to 
operate  solely  by  its  own  natural  force,  for  a  Jury  are  not 
to  convict  on  this  or  on  any  other  charge,  unless  they  be 
actually  convinced  in  their  consciences  of  the  truth  of  the 
fact,  ouch  a  presumption  is  therefore  essentially  diffeient 
from  the  legal  presumptions  in  fact  lately  adverted  to, 
where  the  Jury  are  to  mfer  that  a  bond  has,  or  has  not, 
been  satisfied,  as  a  few  days  or  even  hours,  more  or  less, 
have  elapsed,  as  the  twenty  years  are  expiring. 

Although  it  be  the  peculiar  province  of  a  Jury  to  deal 
with  presumptions  of  this  description,  and  to  make  srch 
*  1246  inferences  as  their  experience  warrants,  yet  in  *  some  in- 
stances where  ^particular  facts  are  inseparably  connected 
according  to  the  usual  course  and  order  of  nature,  and  the 
interposition  of  a  Sury  would  be  muraitory,  th^  Courts  them- 
selves will  draw  the  inference.  Thus  on  a  question  of 
bastardy,  where  the  child  has  been  bom  within  a  few  weeks 
.  after  the  access  of  the  husband,  the  bastardy  of  the  child 
will  be  inferred  without  the  aid  of  a  Jury  (o). 

Presumptions  of  this  nature,  are,  as  has  already  been 
observed,  co-extensive  with  the  experience  of  mankind ; 
there  is  in  feet,  no  relation  whatsoever,  whether  natural  or 
artificial,  which  is  subject  to  human  observation,  which 
may  not  be  proved  where  such  proof  is  material,  in  a  Court 
of  Justice,  by  the  testimony  of  those  who  have  had  experi- 
ence of  that  relation. 

A  mere  ^rertimptum,  in  the  proper  and  technical  sense  of 
the  word,  is  mucn  more  limited  in  its  nature  than  presump- 
tive or  circumstantial  evidence  in  general.  A  presump- 
tion, strictly  speaking,  results  firom  a  previous,  known,  and 
ascertained  connection  between  the  presumed  feet,  and 
the  fact  from  which  the  infeience  is  made,  without  the  in- 
tervention of  any  act  of  reason  in  the  individual  instance  ; 
on  the  other  hand,  circumstantial  evidence,  that  is,  indi- 
rect evidence  to  prove  a  fact,  may  depend  wholly  on  a  pro- 
cess of  reasoning  applied  to  the  fects  of  the  particular  case, 
although  the  mind  may  never  have  experienced  such  a  com- 
bination before.    The  instance  put  by  Lord  Coke  (p),  of 

(o)  R.  V.  Lujgtl  8  East,  198. 

* 

fp)  Co.  Litt.  6. 
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what  he  tenna  a  violent  presumption  is,  in  reality,  a  case       part 
of  indirect  or  circumstantial  evidence,  but  not  properly  a         iy. 
presumption  in  the  strict  sense  of  the  word,  because  the  ' 

inference  results  from  an  act  of  reason,  exercised  upon  the  Natiumi  pf 
feels,  and  not  upon  any  known  and  ascertained  relations.  *^^^  ^^* 
The  instance  which  he  gives  of  a  violent  presumption  is 
this ;  **  where  a  man  is  round  suddenly  dead  in  a  room,  and 
*  another  is  found  running  out  of  that  room  with  a  bloody  *  1247 
sword  in  his  hand."    It  is  plain  that  in  such  a  case  convic- 
tion is  wrought  by  an  exercise  of  the  reason  upon  the  cir- 
cumstances, (however  small  the  effort)  bv  which  the  mind, 
upon  the  9lightest  reflection,  excludes  all  guilty  agents  but 
one ;  the  excluding  force  and  nature  of  the  circumstances 
generate  conviction  by  negativing,  to  the  satisfiiction  of 
the  mind,  the  agency  of  any  individual  but  one.    It  is 
evident  that  a  witness  who  had  never  seen  such  a  trans- 
action before  would  as  readily  come  to  the  proper  con- 
clusion as  one  who  had  actually  had  experience  of  simi- 
lar ftcts ;  and  consequently  that  reason,  and  not  any  pre- 
vious experience  of  similar  associations,  supplies  the  infe- 
rence. 

In  practice,  however,  it  rarely  happens  that  some  natu- 
ral presumption,  properly  so  called,  does  not  co-operaf& 
with  the  exercise  of  reason  on  the  particular  circumstan- 
ces to  produce  conviction.  And  on  the  other  hand,  those 
transactions  which  are  the  subject  of  judicial  inquiry,  and 
indeed  all  human  dealings,  present  such  an  infinite  variety 
of  circumstances,  that  experience  alone,  however  essential 
and  important,  as  undoubtedly  it  is,  in  supplying  inferen- 
ces which  tevid  to  the  general  conclusion,  can  rarely  simply, 
and  alone,  without  the  aid  of  sound  reason  and  discretion, 
exercised  upon  all  the  circumstances,  warrant  a  conclu- 
sion. It  follows,  that  further  remarks  on  mere  natural  pre- 
sumptions belong  properly  to  the  head  o(  circumstantial  evi- 
dence (n). 

It  seems  to  be  a  general  rule,  that  wherever  there  is  evi- 
dence on  which  a  Jury  have  founded  a  presumption  accor- 
ding to  the  justice  of  the  case,  the  Courts  will  not  grant  a   • 
new  trial  (o).    In  an  action  on  a  promissory  *  note,  given  *  1248 

(n)  See  Part  III. 

(o)  ffSikinton  v.  Payne,  4  T.  R.  468.  Lord  Kenyon,  in  that  case, 
said  the  rule  was  earned  so  far  that  he  remembered  an  instance  of 
it  bordering  on  the  ridiculous ;  where,  in  an  action  on  the  game 
laws,  it  was  suggested  that  the  gun  with  which  the  defendant  fired 
was  not  charg^  with  shot,  but  that  the  bird  might  have  died  in 
consequence  of  frisht ;  and  the  Jury  havinff  found  fbr  the  defen- 
dant, the  Court  renised  to  grant  a  new  trial.    See  also  Sktnden  r. 
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PAAT       to  the  plaintiff  by  the  defendant,  in  considemtiDn  of  tl» 
1Y.         plaintin's  manrying  his  daughter ;  the  defence  was  that  the 
marriage  was  not  a  legal  one,  the  plaintiff  having  flumried 


PmiimpUoM.  ihe  dauffhter  when  he  was  under  age,  and  without  the  con- 
sent of  his  parents  or  guardian.  It  also  appeared,  that 
when  the  plaintiff  came  of  age,  the  wife  was  lying  on  her 
death-bed,  and  that  she  died  in  three  weeks  afterwardsi. 
The  Jury  nevertheless  presumed  a  subsequent  legal  mar- 
riage, and  the  Court  afterwards  refused  to  set  aside  the 
verdict.  Many  of  the  presumptions  which  are  recognised 
by  the  law  are  noticed  under  the  particular  subject  of  evi- 
dence, to  which  they  belong  {p)j  it  may^  however,  be  pro- 
per to  advert  to  some  of  the  most  general. 

the  law  of  England,  as  well  as  the  civil  law,  presumes 
against  fraud,  "  odiosa  et  inhonesta  non  sunt  in  lege  prie- 
sumenda,  et  in  facto  quod  in  se  habet  et  bonum  et  malum, 
magis  de  bono  quam  de  maio  proBsumendum  est''  (q^.  Thus 
the  law  always  presumes  in  favour  of  innocence,  as  that  a 
man's  character  is  good  until  the  contrary  appear,  or  that 
he  is  innocent  of  an  offence  imputed  to  him  till  his  guik 
be  proved.  Where  a  woman  married  again  within  the 
*  1349  space  of  *  twelve  months  after  her  husband  had  1^  the 

Of  innoceDce.  Country,  the  presumption  of  innocence  was  held  to  pre« 
ponderate,  over  the  usual  presumption  of  the  continuance 
of  life  (r), 

Standen,  cited  4  T.  R.  469.  Where  a  marriage  was  presmned,  al* 
though  there  was  strong  evidence  to  show  that  there  had  not  been 
time  enough  for  a  publication  of  banns  three  times.  It  nuiy,  how- 
ever, be  very  questionable  whether  such  decisions  are  not  contrary 
to  sound  poticy.  Do  they  not  afford  temptation  to  Juries,  in  hard 
cases,  to  trifle  with  the  sacred  obligation  of  an  oath  ? 

(p)  See  tit.  Intention^  PrueripUon,  Custom, 

(q)  10  Co.  56. 

(rj  E.  V.  Tufyningj  2  B.  &  A.  386 ;  and  see  WxUiams  v.  Tht  East 
JfuUa  Company f  3  r^ast,  192 ;  and  R,  v.  Hawkins^  10  East,  211, 
where  the  Jury  having  found  that  a  candidate  for  a  corporate  of- 
fice at  the  time  of  election  declared  that  he  had  taken  me  saera- 
ment  within  the  year,  and  the  allegation  not  having  been  negatived 
by  the  verdict  the  Court  held,  that  it  was  to  be  presumed  mat  he 
had  so  received  the  sacrament.  In  Powell  v.  Afu6um,  3  Wils.  355 ; 
2  Bl.  Rep.  851.  upon  the  trial  of  an  action  for  money  had  and  re- 
ceived, in  order  to  try  the  plaintiff's  right  to  a  donative,  it  was  held 
that  it  was  unnecessary  for  him  to  prove  at  the  trial,  although  call- 
ed upon  to  do  so,  that  he  had  subscribed  the  articles  of  the  ^urch, 
in  the  presence  of  the  ordinary,  or  publicly  read  the  same,  or  that 
he  had  subscribed  the  declaration  of  uni&rmity  contained  in  the 
Stat.  13  &  14  Car.  11.  c,  4.  And  the  case  ofMonke  v.  BuUer^  1  Roll 
R.  83,  was  cited  as  a  strong  one ;  Monke  sued  for  tithes ;  the  de- 
fendant pleaded  that  the  plaintiff  had  not  read  the  articles  accord<- 
ing  to  the  statute,  and  the  Court  constrained  the  defendant  to 
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And  IB  general,  where  a  person  is  required  to  do  an       part 
act,  the  omission  to  do  which   would   be   criminal,  his         iv. 
*  perfonnance  of  that  act  will  be  intended  until  the  con-  ■ 

trary  be  shown  («).  And,  therefore,  where  a  plaintiff  al-  *  1250 
leged  in  his  declaration,  that  the  defendants,  who  were  the  Of  innocence. 
charterers  of  his  ship,  had  put  on  board  a  very  danmrous 
and  combustible  commodity,  (in  consequence  of  which  a 
loss  happened)  without  giving  due  notice  to  the  captain 
or  other  person  employed  in  the  navigation  of  the  vessel, 
it  was  held  to  be  incumbent  on  the  plaintiff  to  prove  his 
averment  {t).  But  when  an  act,  which  in  its  nature  is  cri- 
minal, has  once  been  proved,  the  law  frequently  infers  ma- 
lice, and  requires  exculpatory  proof  from  the  party.  Thus, 
in  case  of  homicide,  after  proof  that  the  prisoner  killed 
the  deceased,  the  law  will  presume  malice,  until  the  pri- 
soner justify,  or  extenuate  the  act  (u).  So,  if  a  man  hold 
a  market  near  to  the  leffal  market  of  another,  and  on  the 
same  day,  the  former  will  be  intended  to  be  a  nuisance  {x). 

It  is  also  a  maxim  of  law,  in  principle  nearly  allied  to  ^""j^* '^*® 
the  fonner,  that  "  omnia  prssumuntur  rite  et  solenniter 
esse  acta,  donee  probetur  in  contrarium.''  (1)    Thus  it  will 

prove  the  negative ;  and  Coke  said  that  if  such  a  matter  should 
come  before  him  in  evidence,  he  would  presume,  until  the  contrary 
should  be  proved,  that  the  plaintiff  had  read  the  articles.  And  in 
Clayton's  Rep.  Pleas  of  Assize,  foL48,  A.  D.  1696,  where  the  plain- 
tiff sued  for  tithes  under  the  statute  Ed.  6,  it  was  held  that  the 
plfdntiff  should  not  be  put  to  prove  admission,  institution  and  in- 
duction ;  and  that  if  it  was  otherwise  the  defendant  might  prove  it. 
And  in  ejectment  by  a  rector  or  vicar,  it  is  not  necessary  to  prove 
that  he  was  in  orders,  for,  according  to  Lord  Holt,  having  esta- 
blished his  temporal  title,  his  religious  or  political  title  was  to  be 
presumed  (Dr.  Hasher's  case,  Comb.  902).  Upon  an  information 
against  Lord  Halifax  for  not  delivering  up  the  rolls  of  the  auditor 
of  the  Court  of  Exchequer,  the  Court  put  the  plaintiff  on  proof  of 
the  negative,  for  a  person  shall  be  presumed  to  execute  his  office 
till  the  contrary  appears  (B.  N.  P.  338.  Yin.  Ab.  tit.  Evidence), 
and  in  12.  V.  Coimbs^  Comb.  57,  the  defendant  having  sworn  an  af* 
finnative  for  which  an  information  was  filed  against  him,  the  Court 
directed  that  the  prosecuttMr  i^ould  first  give  probable  evidence  of 
the  negative,  and  that  the  defendant  should  afterwards  prove  the 
affirmative,  if  he  could. 

(s)  3  East,  192,  and  per  Lord  EUenborough,  R,  ▼.  JnhakiUmU  of 
UBuiimgJUUj  2  M.  &^  S.  558. 

(i)  WtBiafM  T.  l%t  E<ut  India  Ompany^  3  East,  192. 

(u)  Post.  256 ;  Mupra,  948. 

(x}  2  Wm.  8aund.  175.  F.  N.  B.  184.    11  H.  4.  5. 


(1)  [After  a  lapse  of  20  years  from  the  partition  of  land  among 
proprietors,  it  will  be  presumed  that  the  adrerdsementa,  &c.  were 
legal,  if  possession  has  in  general  conformed  to  the  doings  of  the 
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PART       be  presumed  that  a  man  who  has  acted  in  a  public  office 
IV.         or  situation  was  duly  appointed  (y). 
r— ^ Upon  proof  of  title,  every  thing  which  is  collateral  to 

fwTLcu  '       ^®  ^^^®  ?^^''  ^  intended,  without  proof;  for  although  the 
law  requires  exactness  in  the  derivation  of  a  title,  yet  when 
that  has  once  been  proved,  all  collateral  circumstances 
will  be  presumed  in  favour  of  right  (z). 
If  therefore  a  man  declare  upon  a  grant  or  feoffinent,  at«> 
*  1251  tomment  will  be  intended  (a) ;  even  although  *  a  deed  be 
essential  to  such  collateral  matter  ex  insiitiUione  Aomm», 
for  this  is  but  the  private  act  of  the  parties,  and  is  not  al- 
lowed to  control  the  judgmentof  the  law,  which  intend»all 
collateral  matters  (&).    But  it  is  otherwise,  although  the 
matter  be  but  collateral,  if  a  deed  be  essential  to  such  col- 
lateral matter  ex  institutione  legis  (c). 
So  where  one  who  suffered  a  recovery  had  power  to  do 

(y)  Suproj  373.  JR.  ▼.  VereUt^  3  Camp.  432.  It  is  to  be  presu- 
med that  the  signatures  in  parish  registers  are  those  of  rectors, 
whose  duty  it  was  to  sign  them.     Tayktr  v.  Cooke^  8  Price,  653. 

(z)  6  Co.  38. 

(a)  lb.  and  Cro.  Eliz.  401. 

(h)  6  Co.  38.    Bac.  Ab.  £v.  639. 

(c)  Ibid. 

•     ■■.^,  -■     I       ■  ■  ■■  ■         ■ ■■■■.         I.    ■ m   ■-■  ■  ■     ■»  . 

meeting.  Sociehffor  propagating  the  Gospel  v.  Youw,  2  N.  Hamp. 
Rep.  310.  In  an  action  wherein  the  validity  of  a  collector's  deed, 
upon  a  sale  of  land  for  taxes,  thinj  years  before,  was  drawn  in 
question,  it  was  held  that  upon  proof  that  the  collector  was  chosen 
and  sworn,  and  that  tax  bills,  signed  by  certain  persons  as  asses- 
sors, were  committed  to  him,  the  jury  might  presume  that  all  the 
Sroceedings  were  legal.  P^epscut  Propridon  ▼.  Ransom,  14  Mass. 
Lep.  145.  S.  P.  BlcSiom  v.  Cannon,  14  Mass.  Rep.  177.  See  also 
Cotman  St  al,  v.  Anderson,  10  Mass.  Rep.  105. 

Where  a  wiU  was  proved  20  years  before  a  suit  was  brought  iu 
which  the  validity  of  the  probate  was  questioned — by  the  oath  of  two 
only  of  the  subscribing  witnesse8,without  accounting  for  the  absence 
of  uie  third,  and  without  any  record  of  previous  notice  to  the  heirs — 
the  legal  presumption  is  that  sufficient  reasons  existed  for  the  ab- 
sence of  the  thira  witness,  and  that  notice  to  the  heirs  was  duly 
given.  Brown  if  al.  v.  ffood  6(  tcx.  17  Mass.  Rep.  72. 
See  Inkabts.  qfSttUon  v.  InhaUs.  of  Uibridge,  2  Pick.  436,  where 
«  it  was  held,  that  no  presumption  could  be  admitted  that  a  re- 
turn of  a  warrant  (under  st.  4  W.  &  M.  c.  13,  for  waminjf  a  person 
to  leave  a  town)  was  made  in  conformity  with  the  provisions  of  the 
statute — the  only  evidence  of  the  warrant  and  return  being  an  en- 
try in  the  records  of  the  Court  of  Sessions,  that  the  person  had 
«<  been  duly  warned,  as  by  a  warrant,  &c.  and  return  thereon  on 
file  appears.'*  This  decision  seems  to  have  been  made,  on  the 
ground  (partly  at  least)  that  an  inspection  of  similar  warrants  and 
returns,  at  that  early  period,  shows  that  the  proceedings  were  often 
very  irregular  and  defective.] 
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it,  it  wUl  be  presumed  that  it  was  done  with  all  the  legal       pabt 
requisites  (d).     So  it  is  always  inferred  that  the  records  of        iv. 
a  court  of  justice  have  been  correctly  made  (e),  and  that  . 

the  decisions  of  a  Court  of  competent  jurisdiction  are  well  Omnia  rite 
founded  (Jf).  Upon  the  same  principle,  the  Courts,  after  **"  *^*'' 
verdict,  will  presume  that  facts,  without  proof  of  which  the 
verdict  could  not  have  been  found,  were  proved,  although 
they  were  not  alleged  {g) ;  where  an  order  of  bastardy 
purports  to  have  been  made  on  the  evidence  of  the  mother, 
who  is  a  married  woman,  and  on  otAer  evidence,  the  Court, 
in  support  of  the  order,  will  intend  that  the  other  evidence 
was  legal  evidence  (A).  So  it  will  be  presumed,  till  the 
contrary  be  shown,  that  a  child  bom  in  wedlock  is  legiti- 
mate ;  for  the  maxim  of  law  is,  "  Pater  is  est  quern  nuptise 
demonstrant"  (»). 

But  notwithstanding  the  general  presumption,  omnia 
rite  esse  acta,  positive  proof  may  still  be  necessary  if  any 
counter  presumption  be  raised  by  the  circumstances.  Thus, 
where  the  inhabitants  of  Hasiingfield,  *  in  defence  of  an  *  1252 
indictment  against  them  for  not  repairing  a  highway,  gave 
in  evidence  an  award  by  commissioners  under  an  Inclo- 
sure  Actf  made  sixteen  or  seventeen  years  ago,  by  which 
they  awarded  that  the  highway  was  not  within  the  parish, 
but  it  appeared  that  the  defemiants  had  repaired  it  ever 
since,  it  was  held  that  the  usage  raised  a  presumption 
that  proper  notices  had  iR>t  been  given  according  to  the 
act  {k). 

Some  of  the  most  important  presumptions,  founded  on  Vron  time. 
lapse  of  time,  and  length  of  enjoyment,  have  already  been 
considered  (Z).  Where  the  existence  of  a  particular  sub- 
ject-matter, or  relation,  has  once  been  proved,  its  continue  continiuuice* 
once  is  presumed  till  proof  be  given  to  the  contrary,  or  till 
a  different  presumption  be  afforded  bv  the  very  nature  of 
the  subject-matter  (m).    Thus,  it  is  to  be  presumed,  within 

{d)  2  Saund.  43.  (7),  tn/ra,  tit.  Recovery, 
(t)  Read  v.  Jackson^  1  East,  35$. 

(f)  Supra^  Vol.  I.  sec*  Ivii.    Res  judicata  pro  veritate  accipitur, 
L.  207.  n.  de  reg.  jur. 

(g)  Spi€r€9  V.  Pariter^  1  T.  R.  141.    R.  v.  Turning,  2  B.  &  A. 

(h)  It  v.  Bedell^  Andr.  8. 

(i)  Supra^  tit.  Bastardy, 

(k)  R.  T.  Miab.  ofHadingfidd,  2  M.  &  S.  558. 

(I)  Supra,  tit.  Prescription. 

(m)  See  Lord  Ellenboroogh's  observations  in  Doe  v.  Palmtr,  16 
£a8t,JS5. 

VOL.  III.  31 
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pABt       certain  limits,  that  a  person  once  proved  to  have  existed 
IV.        still  exists  (n).    This  presumption,  it  has  been  seen,  ceases 
at  the  expiration  of  seven  years  from  the  time  vi^hen  the 


Piesumptiont    person  was  last  known  to  be  living  (o)  (1).    So  where  two 

of  coBtinuuice.  ^  ^^^^  ^^^^  ^^^  proved  to  be  partners,  it  is  to  be  pre- 
sumed that  the  partnership  afterwards  subsists,  unless  the 
contrary  be  shown  ( j>).  Upon  an  indictment  for  a  libel 
against  Lord  St.  Vincent,  as  first  lord  of  the  admiralty,  after 
proof  of  his  appointment  by  patent  jTret^toia  to  the  publish* 
mg  of  Uie  libel,  it  was  held  to  be  evidence  that  he  was  so 
at  the  time  of  publication,  and  that  proof  of  the  deter- 
mination of  the  appointment  lay  on  the  defendant  (f). 
*  1253     *  Most  important   presumptions  are  derived  from  the 

Conduce  c(mduct  of  parties,  both  in  civil  and  criminal  proceedings. 
If  circumstances  induce  a  strong  suspicion  of  guilt,  and  if 
the  accused  might,  if  he  were  innocent,  explain  those  cir- 
cumstances consistently  with  his  own  innocence,  and  yet 
does  not  ofler  such  explanation,  a  strong  natural  presump- 
tion arises  that  he  is  ffuilty.  And  in  general,  where  a 
party  has  the  means  in  his  power  of  rebutting  and  explain- 
ing the  evidence  adduced  agdnst  hkn,  if  it  does  not  tend 
to  the  truth,  the  omission  to  do  so  fomishes  a  forcible  in- 
ference against  him. 

Presumptions  from  a  man's  conduct  operate,  as  has  been 
seen,  in  the  nature  of  admissions ;  for,  as  against  himself, 
it  is  to  be  presumed  that  a  man's  actions  and  representa- 
tions correspond  with  the  truth  (r).  These  are  in  all  cases 
evidence  of  the  fact ;  and  where  the  party  has  induced 
another  to  act  on  the  faith  of  such  representations,  and 
where  he  cannot  show  the  contrary,  without  being  ffuilty 
of  a  breach  of  good  faith  and  conunon  honesty,  such  re- 
presentations are  usually  not  barely  evidence  of  the  fact, 
but  are  absolutely  conclusive  («). 

ComiiMwexi^     Numerous  and  most  important  presumptions  are  founded 
°^*  merely  on  the  common  and  ordinary  experience  of  maoh 

(n)  2  RoU  Rep.  461. 

(o)  SumrOj  457 ;  and  see  the  stat.  19  C  2.  c.  6»  as  to  lessees  for 
fives,  anu  the  atat.  6  Ann.  c.  18. 

(p)  Suproy  1078. 

(q)  R.  Y.  Buddy  5  Esp.  C.  230 ;  R.  v.  Tanner,  1  Esp.  C.  304. 

(r)  Supra,  tit  Mmissians. 

($)  Supra,  31.  If  ^.  rent  lands  of  B.,  the  incumbent  of  a  living, 
and  pay  nim  rent,  he  cannot  show  in  defence  of  an  action  for  use 
and  oceupation  that  the  presentation  was  simoniaeal.  Ceoke  v. 
Iitfciey,  5  T.  R.  4. 


(1)  [See  MtOer  if  al  v.  Btaits,  3  Serg.  &  Rawle,  490.    King  x. 
Paddodi,  18  Johns.  141.} 
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kind,  as,  that  a  man  will  not  pay  a  debt  which  is  not       pabt 
due  (t) ;  or  acknowledge  the  existence  of  a  debt  to  which  iv. 

he  is  not  liable.    That  every  man  *  contemplates  and  in* — 

tends  the  natural  consequence  of  his  act  («).  ^  1254 

Many  again  are  derived  from  the  course  and  habit  of  ?®"r^  ®^ 
diealing  in  a^iarticular  trade  or  business ;  as  that  the  par-   ®^"°s* 
ties  inteijided  to  contract  according  to  the  usual  course  of 
dealing  {x). 

It  would,  however,  be  a  vain  endeavour  to  attempt  to 
specify  the  numerous  presumptions  with  which  the  know- 
ledge of  a  Jury,  conversant  in  the  common  affairs  and 
course  of  dealing  in  society,  necessarily  supplies  them ; 
it  is  obvious  that  such  presumptions  are  co-extensive  with 
the  ccHnmon  experience  and  observation  of  mankind  (y). 

*  Privilege  of  Copyright,  &c.  *  1255 

In  an  action  under  the  stat.  17  6.  3.  c.  47,  for  pirating 
a  print,  it  is  sufficient  to  produce  a  print  struck  ifrom  the 
original  plate,  without  producing  the  plate  itself  (a).  An 
allegation  that  the  plaintiff  is  the  true  and  legal  proprie- 
tor, is  satisfied  by  evidence  of  an  assignment  from  the  ori- 
ginal owner  (i).  But  as  an  assignment  of  a  cop^ght 
must  be  in  writing,  it  is  not  sufficient  for  the  plaintiff,  in 
an  action  under  the  stat.  8  Anne,  c.  1 9,  to  prove  a  parol 
agreement  between  himself  and  the  author,  according  to 
which  the  plaintiff  is  to  enjoy  the  exclusive  publication  in 
England  (c)*  But  a  declaration  by  the  plaintiff  that  he 
has  parted  with  all  his  copyright,  is  evidence,  as  against 
him,  that  he  has  parted  with  it  by  legal  and  competent 
means  (d)*  But  the  mere  fact,  that  for  many  years  before 
the  action  the  defendant  had  published  the  work  with  the 
knowledge  and  acquiescence  of  the  plaintiff,  is  merely  evi- 
dence Uiat  the  defendant  had  at  that  time  authority  to 

it)  Presumptionem  pro  eo  ease  qui  accepit  nemo  dubitat,  qui 
enim  solvit  nunqnam  ita  resupinus  est  ut  facile  suas  peeunias  jactet 
et  indebitas  effundat.    L.  25.  ff.  de  probat. 

fu)  SuprOj  454,  5. 

(x)  S¥praj  tit.  Cuttom,p.  453. 

fy]  For  other  observations  connected  with  the  subject,  see 
Part  III. 

{a)  Thomp9an  v.  fi^movkif,  5  T.  R.  41. 

(h)  Ibid,  and  see  &yer  v.  Dicey,  3  Wils.  60. 

(c)  Power  V.  Ifatter,  4  Camp.  8;  and  3  M.  &  S.  7. 

(d)  Moore  v.  Walker^  4  Camp.  9.  n. 
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PART       publish,  but  it  is  no  evidence  of  an  actual  transfer  by  the 
plaintiff  to  the  defendant  {e). 


IV. 


*  1256 


*  QUARE   InPEDIT. 


Title. 


In  the  proceeding  by  Quare  Impedit(a)  issue  is  usually 
taken  on  a  traverse  of  some  fact  essential  to  the  plaintiff's 
title,  as  alleged  in  the  declaration. 

Where  the  title  is  put  in  issue,  the  plaintiff  must  prove 
at  least  one  presentation  by  himself,  or  those  froip  whom 
he  derives  his  title,  and  the  institution  and  induction  of  the 
clerk  so  presented. 

If  it  be  probable  that  the  defendant  means  to  give  evi- 
dence to  snow  a  title  in  himself,  it  becomes  a  matter  of 
prudence  to  prove  the  exercise  of  the  right  of  presentation 
in  as  many  instances  as  possible. 
Preieiitatioii.  Where  the  presentation  has  been  made  in  writing,  the 
document  should  be  produced  and  proved ;  but  as  a  pre- 
sentation by  parol  is  sufficient  in  law,  such  presentation 
mav  be  proved  by  parol  (6). 

Where  a  blank  was  left  in  the  bishop's  register-book  of 
presentations  for  the  name  of  the  patron,  it  was  held  that 
the  omission  mieht  be  supplied  by  parol  (c). 

The  letters  of  institution  should  also  be  produced  and 
proved.  Where  they  have  been  lost,  the  bishop's  register 
IS  evidence. 

The  induction  may  be  proved  by  any  witness  who  was 
present  at  the  time. 

If  the  defendant  plead  only  the  general  issue,  t.  e.  that 
he  did  not  disturb,  &c.  the  tide  does  not  come  in  question ; 
*  1257  ^^  plaintiff  either  has  judgment,  or  proceeds  *  for  dama- 
ges for  the  disturbance ;  in  that  case,  he  must  prove  the 
presentation,  the  bishop's  refusal,  and  the  institution  or  pre- 
sentation of  tlie  otlier  clerk  (d). 

(e)  LaUmr  v.  Bland,  2  Stariue's  C.  382.  It  was  also  held,  that 
proof  ihat  the  plaintiff  had  ten  years  ago  given  a  receipt  to  the 
defendant  for  a  sum  of  money,  as  the  consideration  for  the  transfer 
of  the  copyright,  was  not  evidence  of  a  transfer ;  sed  qwBre. 

{a)  By  the  common  law,  there  were  three  writs  for  the  cfamwh 
itself;  viz.  Right  of  advowson,  Quare  Impedit,  and  Assise  of 
Darrein  Pregentment.  9  Inst.  357.  The  writ  of  Quare  Impeclit 
lies  by  him  who  being  in  possessioD  of  an  advowson  is  disturbed  in 
his  presentation.    2  uist.  356;  Com.  Dig.  Quare  Impedit,  D. 

(h)  Bukop  ofMtaik  v.  LordBtlfidd,  1  Wils.  215;  mpra,  1055. 

(c)  Ibid. 

(d)  See  Peake's  Ev.  438.  5th  edit. 


Indoctiqp. 
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Where  issue  is  taken  upon  the  avoidance  (e),  the  fact  of  part 

avoidance  is  alone  material,  and  a  variance  as  to  the  man-  iv. 
ner  of  the  avoidance  is  unimportant. 


Proof  of  an  avoidance  by  taking  another  living  without  AToidance. 
a  dispensation  (e),  or  by  privation,  is  sufficient,  although  an 
avoidance  by  death  be  alleged  (/). 

Where  the  avoidance  arises  from  the  acceptance  of  ano- 
ther living,  proof  of  the  clerk's  subscription  to  the  articles, 
after  his  appointment  to  the  second  benefice,  is  essential 
to  the  proof  of  avoidance;  evidence  of  institution  and  in- 
duction to  the  second  benefice  is  alone  insufficient.  Such 
subscription  may,  nevertheless,  it  seems,  be  presumed  firom 
circumstances,  such  as  his  havine  officiated  as  parson  of 
the  second  benefice.  The  first  living  will  still  be  void, 
although,  after  subscribing  to  the  articles  on  his  appoint- 
ment, the  party  neglect  to  read  them  within  two  months 
after  his  induction. 

Curacies  augmented  by  Queen  Anne's  bounty  are  by  the 
Stat.  36  Geo.  3.  c.  83.  s.  3,  to  be  considered  as  benefices 
presentative,  so  that  the  license  thereto  shall  operate  in  the 
same  manner  as  an  institution  to  such  *  benefices,  and  shall  *  1258 
render  voidable  other  livings  in  like  manner  as  institution  to 
such  benefices.  Where,  therefore,  it  is  insisted,  that  a 
living  has  been  avoided  by  the  acceptance  of  such  a  cu- 
racy, proof  must  be  given  that  the  curacy  has  been  aug- 
mented (g). 

Where  proof  of  a  dispensation  is  necessary,  the  retainer, 
as  chaplain,  must  be  proved  by  the  production  of  the  do- 
cument, and  by  the  testimony  of  the  subscribing  witness, 
as  in  ordinary  cases ;  and  it  seems  that  a  copy  of  it  entered   • 
in  the  Court  of  Faculties  is  not  in  itself  sufficient  (A). 

In  a  case  of  an  avoidance  by  deprivation  or  resignatfon, 
the  ordinary,  in  proof  of  his  title  by  lapse,  must  prove  no- 
tice of  the  &ct  to  the  patron ;  but  in  case  of  an  avoidance 

(e)  By  the  stat.  21  H.  8.  c.  13.  s.  9,  if  any  person  having  one 
benefice  with  cure  of  souls,  of  the  yearly  viJue  of  81.  accept  and 
take  any  other  with  cure  of  souls,  and  be  instituted  and  inducted 
in  possession  of  the  same,  the  first  benefice  shall  be  adjudged  void. 
If  the  benefice  be  under  8Z.  a  year,  the  first  is  void  by  the  canon 
law.  Bum's  Ecc.  Law,  tit.  Avoidance.  And  the  patron  may 
take  notice  and  present.  But  no  lapse  will  occur  without  notice, 
tmtil  six  months  after  induction,  and  that  only  in  cases  within  the 
statute.    Hob.  166 ;  B.  N.  P.  125. 

(/)  Dyer,'377.  b.    Co.  Litt  182.  a. 

(g)  Ab  to  proof  of  augmentation,  see  Doe  d.  Graham  v.  Scott, 
11  East,  478 ;  and  aupra^  136. 

(k)  Litt.  E.  1 :  Peake's  Law  Ev.  439.  5th  edit. 
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PA&T       by  dea^  no  notice  is  necessary  (t).    The  computation  is 
TV.        by  calendar,  not  lunar,  months,  and  the  day  tJie  church 

became  void  is  to  be  taken  into  the  account  (A:). 

Quaiificatioi^  The  bishop  is  the  sole  jud^e  of  the  fitness  of  the  party 
o  prefentee.  pf^g^Qi^igci^  qq^I  may  in  his  discretion  reject  him  if  he  be 
,  illiterate.  And  if  the  right  of  nominating  be  in  A.,  and 
the  right  of  presentation  be  in  B.y  the  latter  may  exercise 
the  sai9/9  discxetiop  that  a  bishop  may  do  (Z).  Kut  if  the 
presentee  be  rejected  on  the  score  of  immoiality,  the  &ct 
is  to  be  tried  by  a  Jury  (m). 

If  the  Jury  find  for  the  plaintifl^  they  are  to  inquire  (a), 
1st.  Whether  the  church  be  full ;  and  2dly.  If  so,  upon 
whose  presentation ;  for  if  upon  the  defendant's  presenta- 
*  1259  tion,  the  clerk  is  removable.  *  3dly.  How  long  since  it 
was  void.  4thly.  The  yearly  value  of  the  living,  to  enar 
ble  them  to  assess  damages  according  to  the  statute  of 
e^vld^r'*      Westminster  2,  c.  5  (o). 

If  the  defendant's  clerk  has  been  refused  admission,  he 
must  be  prepared  with  evidence,  not  only  to  controvert  the 
plaintifi*,  by  showing  that  the  former  presentation  was  an 
usurpation  on  his  right,  but  must  also  be  prepared  with 
such  evidence  to  support  his  own  title  as  was  necessary  on 
the  part  of  the  plaintiff,  for  in  this  case  both  are  actors  {/?). 

Quo  Wabrakto. 

The  evidence  necessary  upon  the  trial  of  a  quo  Ufarranto 
information  must  of  course  depend  upon  the  particular 
issues  joined  (a). 

I 

(i)  By  13  Eliz.  c.  12 ;  B.  N.  P.  124 ;  Keilw.  49.  b. 

(k)2Inaudll;  B.  N.  P.  125. 

(I)  The  King  against  Tke  Murquii  qf  Stqfim-dt  3  T.  R.  646. 

(m)  Ibid. 

(n)  By  the  stat.  Westm.  2,  c.  5,  if  six  months  pass  by  the  dis* 
torbaoce  of  any,  so  that  the  bishop  do  confer  to  the  church,  and  the 
very  patron  loeeth  his  presentation  for  that  time,  damages  shaU  be 
awarded  to  two  years  value  of  the  church ;  and  if  six  months  be 
not  passed,  but  the  presentation  be  deraigned  within  the  said  time, 
then  damages  shall  be  awarded  to  the  halfyear's  value  of  the  church. 
An  usurpation  cannot  be  avoided  but  by  a  writ  brought  i^fira  iem^- 
jnu  nmeHre^  and  no  damages  are  recoverable  when  the  church  re- 
mains void.  B.  N.  P.  123;  Peake's  Ev.  440.  5th.  edit,  where  it  is 
observed,  that  these  are  seldom  matters  of  dispute  in  the  suit,  buit 
that,  unless  they  be  admitted,  the  plaintiff  ought  to  be  prepared 
with  evidence  to  ascertain  them. 

(o)  B.  N.  P.  12a 

(p)  Hob.  163 ;  Vaughan,  6. 

[a)  Not  guilty,  and  non  usurpavit,  wre,  from  the  very  nature  of 
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If  a  bye-law  be  pleaded  and  issue  taken  thereon,  proof      pakt 
that  from  the  tune  of  the  supposed  bye-law  the  usa^e  at        tv. 

elections  has  been  according  to  such  supposed  law,  affords ..--. 

presumptive  evidence  that  there  was  such  a  law,  although  Proof  of 
It  cannot  be  produced  (6).  Bye-Law. 

*  Whether  a  corporation  has  accepted  a  new  charter  or  *  1260 
not,  is  usually  matter  of  evidence  ;  proof  of  their  having  Acceptance  of 
acted  under  it  is  evidence  of  acceptance  (c),  *'^'' 

In  the  case  of  the  king  against  the  vice-chancellor  of 
the  University  of  Cambridge  (cf ),  it  was  observed  by  Lord 
Mansfield,  in  giving  judgment,  that  there  was  a  vast  deal 
of  difference  between  a  new  charter  granted  to  anew  cor- 
poration, who  must  take  it  as  it  is  given,  and  a  new  char- 
ter given  to  a  corporation  already  in  being,  and  acting 
either  under  a  former  charter  or  *  under  prescriptive  usage ;  «  joqi 
the  latter,  or  corporation  already  existing,  are  not  obliged 
to  acceptthe  new  charter  m  toto;  they  may  act  partly  under 

th^  charge,  bad  pleas ;  the  defendant  must  either  justify  or  disclaim. 
B.  N.  P.  211. 

(h)  When  the  electioti  of  mayor,  aldermen,  &c.  is  by  charter 
given  to  the  conunonid^,  or  burgesses  at  large,  the  corporation  may, 
to  avoid  popidar  connision,  make  a  bye-law  to  restrain  the  power 
of  election  to  a  select  number ;  and  though  there  be  no  such  bye- 
law  to  be  found,  yet  constant  usage  will  be  proof  that  there  was 
such  a  one,  and  the  Court  will  intend  it.  Therefore,  it  is  in  daily 
practice  to  plead  such  supposed  bye-law  to  an  information,  as  made 
•t  a  particular  time,  and  then,  upon  issue  joined  thereon,  to 
support  it  by  proving  that  the  elections  have  been,  for  about  that 
time,  agreeable  to  such  supposed  bye-law.  B.  N.  P.  211.  4  Co.  78 ; 
and  per  Lord  Mansfield,  Cfowp.  110.  But  no  bye-law  can  limit 
the  class  out  of  which  such  officers  are  by  charter  to  be  chosen. 
B.  N.  P.  211.  R.  V.  PhiU^,  1749 ;  for  that  it  would  be  prejudicial 
to  the  corporation. 

(c)  B.  N.  P.  212.  Comb.  316.  In  the  case  of  The  King  v.  Amery, 
1  T.R.  967,  Lord  Mansfield  observed,  "  the  ffreat  question  is  as  to 
the  acceptance  of  the  charter  of  Car.  2.  but  that  cannot  involve  in 
it  much  difficultv.  We  know  the  obloquy  that  charters  granted  at 
that  time  he  under ;  as  my  Lord  Hardwicke  said,  they  have  never 
received  any  countenance  in  Westminster  Hall ;  and  he  would  never 
give  any  opinion  in  support  of  them,  unless  the  strongest  evidence 
was  laid  before  the  Court  of  their  having  been  accepted  and  uni- 
formly acted  under ;  therefore  there  is  no  ground  in  this  case  for  a 
trial  at  bar.''  And  see  jR.  v.  Larwood,  1  Salk.  167,  where  Holt,  C.  J. 
held,  that  although  the  corporation  of  Norwich  might  have  used  a  * 
charter  of  king  C.  2.  either  as  a  new  grant,  or  confirmation  of  their 
fimner  charter,  (fi>r  the  king  could  not  resume  an  interest  which  he 
had  already  granted,)  yet  that  having  made  their  elections  accord- 
ing to  the  new  charter,  it  was  evidence  of  their  consent  to  accept 
it  as  a  grant. 

(d)  3  Burr.  1647.    See  the  observations  of  Lord  Mansfield,  C.  J. 
and  of  Wilmot,  J.  in  R.  v.  .toery,  1  T.  R.  ^^. 
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PAKT       it,  and  partly  under  their  old  charter  or  prescription ;  and  the 
IV.         extent  to  which  an  old  corporation  has  accepted  the  terms 
of  a  new  charter  is  to  be  decided  by  practice  and  usage  (e). 


Vftriance.  Where  the  plea  alleged  that  a  court-leet  was  holden  im- 

memoriallv,  part  in  the  morning  and  part  in  the  evening, 
and  that  the  custom  had  been  to  elect  the  mayor  at  the 
morning  court,  and  that  he  had  been  accustomed  to  be 
sworn  in  at  the  evening  court  by  the  steward  or  his  depu- 
ty, issue  having  been  taken  on  the  mode  of  election,  and 
also  on  the  mayor's  being  duly  sworn,  it  appeared  at  the 
trial  that  it  had  been  also  the  custom  for  the  leet  jury  to 
present  in  writing  the  candidates  who  had  most  votes  at 
tlie  morning  court,  but  that  they  had  no  control  over  the 
poll ;  it  was  held  Uiat  this  was  a  merely  ministerial  act  on 
their  part,  and  that  it  needed  not  to  be  alleged  as  part  of 
the  custom  (/). 
Evidence  to         Where  issue  is  taken  upon  the  fact,  whether  A.  B.  was 
tlu?**^''  **■•     mayor  at  the  time  of  the  defendant's  election,  the  question* 
whether  he  was  ma^or  or  not  it  jure^  is  put  in  issue,  and 
evidence  is  admissible  to  show  that  he  was  not  mayor  de 
jure  J  although  he  was  mayor  de  facto  (g).    But  the  contrary 
«  1262  ^^  been  ruled  *  in  a  former  case,  where  the  mayor  having 
died  long  before  his  title  was  impeached,  it  was  held  that 
proof  of  his  being  mayor  de  facto  was  conclusive  evidence 
as  to  the  right  (A). 

Although  it  be  held,  in  general,  that  the  person  elected 
must  take  upon  himself  to  support  the  right  and  title  of  bis 

(t)  3  Burr.  1647. 

Cf)  JR.  v.  Rawlandj  3  B.  &;  A.  130. 

{g)  R.  V.  IT.  Smith,  5  M.  &  S.  271.  And  see  it  v.  IasUj  2  Scr. 
1090 ;  Andr.  163 ;  in  order  to  constitute  a  man  an  officer  de  fado, 
there  must  be  at  least  the  form  of  an  election,  although  that,  upon 
legal  objections,  may  afterwards  fall  to  the  ground  ;  a  mere  actii^ 
upon  usurpation  is  not  sufficient,  lb.  and  see  iR.  v.  Maiden,  4  Burr. 
2135, 2140,  and  Foot  v.  Prowse,  1  Str.  625.  JR.  v.  Hebden,  2  Str. 
1109.  Andr.  388.  R.  v.  €fr»fite«,  5  Burr.  2596.  iR.  v.  Smari^ 
4  Burr.  2241 ;  JR.  v.  Harding,  cited  in  JR.  v.  Mayor,  tfc,  ofShrtwi- 
bury,    Cas.  Temp.  Hardw.  150. 

(h)  It  V.  Spearif^,  Winch.  Sp.  Ass.  Cor.  Blackstone,  J.  1771. 

1  T.  R.  4,  in  not    The  oi^  material  issue  was,  that  the  Duke  of 

Bolton  was  not  mayor  of  Winchester,  for  he  was  not  an  inhabitant 

*  at  the  time  he  was  chosen,  nor  ibr  sometime  before,  and  so  not  eli- 

Sible.  Blackstone,  J.  would  not  suffer  the  parties  to  go  into  evi- 
ence  at  that  distance  of  time  after  the  death  of  the  duke  of  Bolton, 
to  prove  him  not  an  inhabitant,  but  merely  whether  he  was  mayor, 
or  not,  which  the  book  showed  ;  that  is,  he  would  not  suffer  the  title 
to  be  impeached  after  the  death  of  the  person  from  whom  it  was 
derived.  As  he  had  in  fact  been  mayor,  it  should  be  4aken  that 
he  was  regularly  so. 
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electors,  as  io  the  election  of  aldennen  of  the  city,  core-       pakt 
ners,  members  of  [parliament,  &c.  (t),  yet  for  the  sabe,  as         iv. 
it  seems,  of  convenience,  a  distinction  has  been  made  in  . 

cases  where  the  right  of  election  depends  upon  corporate 
francliises.  It  has  been  said  to  be  a  general  rule,  founded 
on  principles  of  justice  and  convenience,  that  upon  a  quo 
rparranto  against  particular  members,  the  prosecutor  can- 
not go  into  evidence  to  impeach  the  titles  of  other  corpo- 
rators defadOy  being  electors  (I). 

*  It  is  said  that  one  who  is  not  a  party  to  the  record  is  *  1263 
a  competent  witness,  alt&ough  he  has  acted  under  the  au-  Conpettncy* 
thority  of  the  custom  which  ne  comes  to  prove,  and  has,  if 
the  custom  does  not  exist,  acted  illegally ;  Lord  Hard* 
vncke  in  giving  judgment  in  the  case  of  The  King  v. 
Bray  (i),  observed,  that  it  was  every  *  day's  experience,  *  1264 

(i)  Synmen  et  al.  v.  The  King^  in  error,  Cowp.  489.  The  issue 
was  on  the  replication,  that  the  defendants  were  not  elected  in 
manner  and  form  aforesaid ;  and  upon  the  trial  the  Judge  (in  Ire- 
land) refused  to  go  into  evidence  offered  by  the  defendants,  to  show 
that  fifteen  persons  who  had  been  elected,  and  who  had  acted  as 
coiporators  for  a  number  of  years,  were  not  inhabitants,  &c.  and 
Jiad  not  resided  for  one  whole  year  before  their  respective  elec- 
tions ;  and  (as  is  said),  such  titles  cannot  be  impeached  collaterally, 
even  although  notice  be  ffiven  of  the  intention  to  do  so.  lb.  see 
Strode  V.  Palmer,  Lilly's  Em.  248. ;  Tufton  v.  Ahn'fwon,  3  Lord 
Raym.  1354 ;  but  Lord  Ellenborough,  C.  J.  in  R.  v.  SnUlh^  5M.  &  S. 
271,  observed,  that  the  language  of  Lord  Hardwicke  in  t^ymmen  v. 
Rtgemy  was  very  strong,  and  that  if  the  case  then  before  the  Court 
bad  turned  upon  it  he  should  have  desired  further  time  for  consi- 
deration. 

{k)  IL  V.  Gray,  Sel.  N.  P.  1087,  and  by  the  name  of  R,  v.  Bray^ 
Rep.  Temp.  Hardw.  358.  An  information  was  brought  against  the 
dewndant  to  show  by  what  authority  he  claimed  to  be  mayor  of 
«  Tlntaffel ;  the  question  was,  as  to  the  eidstence  of  an  alleged  cns^ 
torn,  uat  at  a  court-leet  within  the  town  the  old  mayor  elected  one 
elisor,  and  the  town-clerk  another ;  and  in  case  the  town-clerk  re- 
fused it,  or  was  absent,  then  the  mayor  chose  both  the  elisors, 
which  elisors  nominated  the  jury  who  were  to  elect  the  mayor  for 
the  subsequent  year.  There  were  also  informations  against  James 
HodLins,  for  exercising  the  office  of  elisor,  and  another  against 
Pascho  Hoskins,  for  exercising  the  powers  of  a  juror  in  that  cor- 
poration. Upon  the  trial  of  the  infonflation  against  the  mayor,  an 
issue  having  been  taken  on  the  validity  of  the  custom,  James  Hos- 

(1)  [An  information  in  nature  of  a  quonoarranto  need  not  show  a 
title  in  the  people  to  the  particular  franchise,' but  it  lies  on  the  de» 
lendant  to  show  by  what  authority  he  claims  it.  7%b  Peopie  v. 
VHca  iwurance  Cwnpany,  15  Johns.  358.  On  such  infbmiati<m 
a||^ainst  a  person  claiming  to  exercise  the  office  of  sheriff,  the  de* 
cision  of  Uie  managers  of  the  election  is  conclusive  as  to  all  mat» 
ters  legally  submitted  to  them,  as  long  as  that  decision  remains 
unreversed,    l^ht  State  v.  DdiestdiMj  I  M'Cord,  52.1 
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PABT       that  pertons  who  have  (onaerlj  executed  offices  in  a  corpo- 
IT.         ration  are  produced  to  prove  what  they  did  when  they  were 
.^«»«— ...  in  office,  and  what  has  been  usually  done  in  Uieir  time,  al- 
Cofflpettacy.    though  in  all  such  cases  these  officers  have  been  liable  to 
be  punished  by  information,  for  th^ir  untewfiil  acts,  the 
statute  of  limitations  not  extending  to  informations  quo 
warranto,  and  yet  such  witnesses  have  been  always  allowed 
as  the  best  evidence.    In  the  same  case  Lord  Hardwicke 
'  seemed  also  to  consider  that  such  testimony  was  also  ad- 
missible on  the  ffround  of  necesnty;  he  observes,  '*  Where- 
ever  any  unlawral  act  is  done  in  a  corporate  assembly,  the 
whole  assembly  is  liable  to  be  punished  by  informations, 
and  yet  the  persons  who  were  present  at  such  assemblies 
are  always  allowed  to  be  good  witnesses,  and  if  they  were 
not  allowed  there  would  be  no  evidence  as  to  such  acts  at 
aU"(0. 

kins  and  Pascho  Hoskius  were  called  to  prove  the  custom,  but 
their  testimoDy  was  reitcted^  on  the  ground  that  they  were  called 
to  support  a  custom  which  they  were  concerned  in  interest  to  main- 
tun.  A  new  trial  was  afterwards  granted,  on  the  ground  that 
these  witnesses  had  been  improperly  rejected.  Ld.  H«rdwieke,  in 
delivering  the  judgment  of  the  Court,  stated,  that  as  to  the  objec- 
tion, that  James  Pascho  derived  his  own  authority  irom  the  cus* 
torn,  the  answer  was,  that  his  authority  was  ended ;  his  claim  was 
not  that  of  an  office  or  franchise,  but  a  bare  authority,  for  he^traa 
only  an  elisor  chosen  by  the  corporation  for  the  purpose  of  returning 
a  jury  to  choose  a  mayor,  and  that  is  not  an  office,  but  an  autho- 
rity, constituted  for  a  particular  purpose ;  and  that  as  to  the  se- 
cond objection,  which  was  the  most  material  one,  that  he  was 
liable  to  be  punished  for  a  wrong  exercise  of  his  power,  the  objec- 
tion went  rather  to  credit  than  competency ;  and  his  Lordjriiup  said, 
that  he  did  not  know  of  any  case  in  which  it  had  been  held  that  a 
.man  was  an  incompetent  witness  because  he  was  possibly  liable  to 
be  punished  in  an  information  in  nature  of  a  quo  warranU^  for  a 
past  act,  the  lawfulness  of  which  he  may  probably  support  by  the 
testimony  he  is  about  to  give  in  another  action  to  which  he  is  not  a 
party. 

{I)  It  may  be  doubted  whether  the  reasons  alleged  in  support  of 
this  decision  be  strictly  sufficient  to  warrant  itin  principle,  without 
resorting  to  the  plea  of  necessity.  His  Lordship  referred  to  the  case 
in  Roll.  Ab.  685.  pi.  a  Q  Ha]e,  280.  Where  three  defendants  in 
three  several  actions  for  perjury  in  the  same  suit  in  Chancerv,  were 
held  to  be  competent  witnesses  for  each  other.  But  there  uifi  ver- 
dict for  one  would  be  no  evidence  in  favour  of  another,  whereas 
the  ym  giit  of  the  objection  in  the  principal  case  is,  that  the  re- 
cord of'^the  action  w6uld  be  evidence  for  the  witness  himself  to  pro- 
teet  him  ilrom  punishment.  It  is  difficult  to  distinguish  the  case  in 
pnnciple  from  that  of  indictments  against  a  ]^ruici|Md  and  accessory 
m  case  of  felony.  The  accessory  would  not  be  a  competent  wit- 
ness for  the  former,  inasmudi  as  the  record  of  conviction  would  be 
evidence  against  himself,  and  a  record  of  acquittal  would  conclu- 
sively discharge  him.'   The  ease  cited  by  his  Lordship  {Champion 
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A  ju^paent  of  ouster  a^inst  one  corporator  is,  as       part 
has  already  been   seen,  evidence   against   another  who        iv. 

*  claims  his  title  throBffh  the  former  (wi).    In  such  a  case, — 

however,  the  effect  of  the  judgment  may  be  repelled  by  *  1365 
proof  of  fraud  or  neglect  (n). 

Corporation  books  being  of  a  public  nature,  copies  of  Corporation 
them  are  admissible  in  evidence  (o) ;  consequently  the  ^^^^ 
Court  will  not  enforce  the  production  of  the  original  oooks 
unless  an  inspection  be  necessary,  on  the  ground  of  an 
erasure,  new  entry,  or  other  circumstance,  which  renders 
an  inspection  of  the  original  necessary  (p).  The  Court, 
i^KNn  a  rule  to  show  cause,  will  grant  anile  for  the  inspec- 
tion of  books  belonging  to  a  corporation  (9). 

*  Rape.  *  1266 

AssuinNG  it  to  be  necessary  to  prove  both  thepenetratto 
corporis  et  emissio  seminis  (a),  the  latter  fact  may  be  proved 
by  mean%  of  presumptive  evidence. 

m 

Y.  AUtinsan^  3  Keb.  90;  supra,  745),  where  the  steward  of  a  manor 
was  hsld  €0  be  a  csmpetent  witness  to  prove  a  custom  to  pay  a 
fine  on  the  death  of  tae  lord,  although  the  establishment  of  the 
action  might  render  a  readmission  necessary,  and  so  entitle  him  to 
a  fee,  seems  to  have  proceeded  on  the  ground  that  the  nature  of 
the  interest  was  but  contingent. 

(m)  Siwra,  Vol.  I.  p.  193.  240.  jR.  v.  Hebden,  2  Str.  1109.  SeL 
N.  F.  IQBd ;  where,  on  a  quo  warranto  to  try  the  defendant's  right 
to  be  a  bailiff  of  Scarborough,  in  setting  out  his  right  he  diowed 
liis  own  election  under  fiatty  and  Armstrong,  two  former  bailifis, 
alle^g,  that  at  the  time  of  his  Section  they  were  bailiffi.  One  of 
the  issues  was  taken  on  the  allegation  that  they  were  bailifis.  The 
onus  of  proof  lying  on  the  defendant,  he  gave  general  evidence  to 
prove  their  title ;  and  on  the  other  hand,  the  prosecutor  gave  evi- 
dence of  the  custom  of  the  borough  of  electing  baili^,  and  produ- 
ced a  record,  whereby  judgment  orbuster  was  given  against  Batty 
and  Armstrong ;  this  evidence  was  admitted,  notwithstanding  the 
oljection  taken  that  this  was  res  iiUer  alios  acta ;  and  upon  a  mo- 
tion for  a  new  trial,  after  a  verdict  for  the  crown,  the  Court  held 
that  the  evidence  had  been  properly  admitted ;  for  the  defetidant 
(it  was  said)  makes  title  under,  and  takes  upon  himself  to  justify, 
their  election,  and  therefore  ought  to  be  bound  by  what  has  been 
transacted  by  them. 

(n)  lb.  and  it  v.  €fKme#,  5  Burr.  2598.  iR.  v.  Mayor  of  York,  5 
T.R,72. 

(0)  B.  N.  P.  210.    it  V.  BM,  3  T.  R.  579. 

fryibid. 

(q)  Aroeao  v.  Mayor,  tfc.  of  London,  1  Str.  307. 

(a)  For  the  conflicting  decisions  on  the  subject  sat  East's  P.  C. 
434.  {2*he  StaU  v.  Le  Slane,  1  Const.  Rep.  354.  Pennsylvania  v. 
SulUvan,  Addison's  Rep.  143.] 
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RAPE. 

Where  die  prosecutrix  swore  that  the  prisoner  had  had 
his  will  of  her,  and  remained  on  her  boay  as  Ions  as  he 
pleased,  but  could  not  speak  to  emission,  BuUer,  J.  held, 
that  it  was  sufficient  CTidence  of  an  actual  rape  to  be  left 
to  the  Jury  (&).     And  in  the  case  of  Fleming  and  fVyndhcan^ 
where  the  deposition  of  the  prosecutrix,  who  was  dead  at 
the  time  of  the  trial,  was  read  in  evidence  against  them, 
containing  a  general  allegation  of  the  charge ;  this  being' 
corroborated  by  other  evidence  of  the  actual  force  and  pe- 
netration, was  held  U>  be  sufficient  to  warrant  a  conviction, 
although  there  was  no  direct  evidence  of  emission  {c). 

It  was  formerly  held,  that  a  child  under  the  age  of  seven 
years  (d)  could  not  be  examined  as  a  witness ;  but  this 
rude  and  inartificial  rule  of  measuring  capacity  by  years 
was  overruled  in  the  case  of  Brazier  (e),  where  it  was  una- 
nimously  held  by  all  the  Judges,  that  a  child  of  any  age,  if 
*  1267  she  were  capable  of  distinguishing  *  between  good  and 
evil,  might  be  examined  on  oath  (/).  Lord  Hale  has  ob- 
served, with  respect  to  the  proof  of  this  offence  (and  his 
observations  have  been  very  freq|iently  repeatd^  to  Juries 
in  after  times)  {g) :  "  It  is  true,  rape '  is  a  most  aetestable 
crime,  and  therefore  ought  severely  and  impartially  to  be 
punished  with  death ;  but  it  must  be  remembeved,  that  it 
IS  an  accusation  easily  to  be  made  and  hard  to  be  proved, 
and  harder  to  be  defended  by  the  party  accused,  be  he  ne^ 
ver  so  innocent.'*  Again,  he  observes  (A),  "  The  party  ra- 
vished may  give  evidence  upon  oath,  and  is  in  law  a  com- 
petent witness  (t") ;  but  the  credibility  of  her  testimony,  and 
how  far  she  is  to  be  believed,  must  be  left  to  the  Jury,  and 
is  more  or  less  credible  according  to  the  circumstances  o{ 

(h)  Harmwooi^a  case,  Winch.  Sp.  Ass.  1787 ;  East^s  P.  C.  440 ; 
ttid  in  consequence,  be  directed  the  defendant  to  be  acquitted  on 
the  indictment,  which  merely  ^Iharged  hhu  with  the  attempt.  He 
said,  that  he  recollected  a  case  where  the  prosecutrix  swore  that 
she  did  not  perceive  any  thing  to  come  from  the  man,  but  that  she 
had  had  many  children^  and  was  never  in  her  life  sensible  of  emis- 
sion from  man.  And  that  was  ruled  not  to  invalidate  the  evidence 
which  she  gave  of  a  rape  having  been  conunitted  upon  her, 

(c)  2  Leach's  €.  C.  L.  996 ;  East's  P.  C.  440. 

(d)  Stra.  700 ;  Hale's  P.  C.  634,  5. 

Je)  1  Leach,  337 ;  East's  P.  C.  443 ;  and  see  Poweffn  case,  ibid. 
[The  StaU  v.  Le  Blane^  1  Const.  Rep.  354.  occ] 

CP  iStoro,  tit.  JnfanL    R.  v.  Pawiu,  Leach's  C.  C.  L.  128.    E.  v. 
Brazier,  Leach's  C.  C.  L.  337 ;  East's'P.  C.  443. 

(g)  1  Hale,  635. 

jh)md.eas. 

(7)  Supra,  770. 
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tVie  (act  that  concur  in  that  testimony.    For  instance,  if  pabt 

the  witness  be  of  good  fame  ;  if  she  presently  discovered  nr. 
the  offence,  and  made  pursuit  after  the  offender ;  showed 


circumstances  and  signs  of  the  injury  (A:),  whereof  many  Confirmatory 
are  of  that  nature  that  only  women  are  the  most  proper  in-  *'  ^^^' 
spectors.  If  the  place  wherein  the  &ctwas  done  were  re- 
mote from  people,  inhabitants,  or  passengers ;  if  the  offenr 
der  fled  for  it,  these  and  the  like  are  concurring  evidences 
to  give  greater  probability  to  her  testimony  wnen  proved 
by  others  as  well  as  herself. 

**  But  on  the  other  side,  if  she  concealed  the  injury  for 
any  conMderable  time  after  she  had  an  op^rtunity  to  com- 
plain ;  if  the  place  where  the  fact  was  supposed  *  to  be  *  1268 
committed  were  near  to  inhabitants,  or  common  recourse, 
or  p&ssage  of  passengers,  and  she  made  no  outcry  when 
the  fact  was  supposed  to  be  done,  when  and  where  it  is 

{wololable  she  might  be  heard  by  others ;  these,  and  the 
ike  circumstances  carry  a  strong  presumption  that  her  tes- 
timony is  false  and  feigned." 

The  fact  that  the  prosecutrix  made  complaint  recently 
after  the  commission  of  the*  alleged  crime  seems  to  be  con- 
sidered as  admissible  generally  (m).  It  is  a  test  applica- 
ble to  the  accuracy  as  well  as  the  veracity  of  the  witness, 
and  therefore,  it  seems,  that  her  account  oi  the  transaction, 
if  communicated  recently,  is  admissible  (n). 

In  principle,  such  evidence  is  -not  in  general  admissible 
until  the  testimony  of  the  witness  has  been  in  some  degree 
impeached,  by  some  attempt  to  show  that  the  statement  is 
a  fabrication.  But  in  a  case  of  this  nature,  ftfter  prima  fo^ 
cie  evidence  has  been  ffiven  of  the  perpetration  of  the 
crime,  the  defence  usually  rests  upon  some  impeachment 
of  either  the  honesty  or  the  accuracy  of  the  witness,  and 
in  either  case  the  evidence  seems  to  be  admissible  on  the 
strictest  principles. 

If  the  prosecutrix  be  an  infant  of  tender  years,  the  wJiok 
of  her  account  recently  given  seems  to  be  admissible,  for 
it  is  of  the  highest  importance  to  ascertain  the  accuracy  of 

(k)  Fresh  discovery  and  pursuit,  in  the  case  of  an  appeal,  were 
not  only  evidence  to  support  it,  but  essential  to  it  Thus,  Bract, 
lib.  m.  cap.  US,  f.  147.  a.  ^  Cum  igitur  virgo  corrupta  fuerit,  et  op- 
pressa  statun  cum  factum  recens  fuerit  cum  clamore  et  hutesio  debet 
accurrere  ad  villas  vicinas,  et  ibi  injuriam  sibi  illatam  probis  homi- 
nibus  ostendere  sanguinem,  et  vestes  suas  sanguine  tinctas  et  ves^ 
tium  scissuras.** 

(ni)  1  Hale,  633.  Braner's  case,  East's  P.  C.  445 ;  Leach's  C. 
C.  L.  237. 

fn)  Brazier's  case,  East's  P.  C.  445. 
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her  recollection  (o).  The  state  and  appearance*  of  the 
protecQtrix,  marks  of  violence  upon  her  person,  and  the 
-  torn  and  disordered  state  of  her  dress  recently  after  the 
transaction,  at  the  time  of  complaint,  are  material  circum- 
stances, which  are  always  admissible  in  evidence  (p). 

Several  (wonien  as  well  as  men)  may  be  convicted  as 
principals  in  the  second  degree,  in  an  offence  of  this  nar 
ture  (?)  (1\ 

The  wife  is  a  competent  witness  against  her  husband, 
where  he  has  assisted  another  to  commit  the  offence  (r). 

It  is  no  defence  that  the  prosecutrix  consented,  through 
fear  («),  or  that  she  was  a  common  prostitute  (0?  or  that 
she  assented  after  the  fact  (u) ;  or  that  she  was  taken  at 
first  with  her  own  consent,  it  she  was  afterwards  forced 
against  her  will  (to).  The  notion  that  her  conception  is 
evidence  of  consent  has  long  been  exploded. 

The  character  of  tfie  prosecutrix  for  chastity  may  be  im* 
peached  by  general  evidence  (x)  (2) ;  even  although  the 
defendant  has  not  attempted  to  impeach  the  prosecutrix's 
character  for  chastity  on  crosfr^xamination  (y).    But  evi- 

(o)  See  Braiier's  case,  East's  P.  C.  445.  In  the  case  of  R,  ▼• 
Clarker2  Starkie's  C.  241,  upon  an  indictment  for  an  attempt  to 
commit  a  rape  upon  an  adult,  Holroyd,  J.  held,  that  the  pdrtieidar$ 
of  the  complaint  made  by  the  prosecutrix  recently  after  the  injury 
were  not  admissible  in  evidence.     Qu» 

fp)  See  JR.  V.  Clarke,  2  Starkie's  C.  241. 

M  iHale,  628,9;  1  Haw.  c.  41.  s.  6;  4  U.  Comm.  212 ;  East's 
P.O.  446. 

(r)  Lord  Castkhaven's  case,  1  Hale,  629 ;  J2  Mod.  340.  Lord 
^luUey^s  case,  Hutt.  116 ;  1  St.  Tr.  387  ;  1  Str.  633. 

(9)  Dalt.  105.  eff7 ;  Haw.  c.  411. 

(t)  1  Haw.  c.  41 ;  Bract.  147,  8. 

(u)  Ibid. 

(uf)  East's  P.  C.  444 ;  Cro.  Car.  485. 

(x)  Hodgwn's  case,  by  a  majority  of  the  Judges  ou'ibl  case  reser- 
ved, and  Cor.  Wood,  B.  York  Smnm.  Ass.  181%  iupra,  368.  R.  v. 
Clarke,  2  Starkie's  C.  241. 

fy)  JR.  y.  Clarke,  2  Starkie's  C.  241.    Supra,  note  (o). 


(1)  [In  CommonweaUh  v.  Cooper,  15  Mass.  Rep.  187,  the  court  in- 
structed the  jury  that  if  they  could  not  agree  to  convict  the  defen- 
dant of  a  rape  (the  oflfence  for  which  he  was  indicted)  they  might 
find  him  guilty  of  an  assault  with  an  intent  to  commit  a  rape.  In 
CommonweaUh  v.  Chreen,  2  Pick.  380,  it  was  held  that  an  infant,  un- 
der the  age  of  fourteen^ years,  who  is  by  law  presumed  to  be  una- 
ble to  commit  a  rape,  was  weU  convictea  of  an  assault  with  an  in- 
tent to  commit  that  offence.    Parker,  C.  J.  dissenHng.] 

(2)  [See  VoL  IL  369,  note  (1).] 
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donee  of  particttlar  fiicts  fot  this  *  purpose  ie  inadinisBi*  pabt 
Me  (y).  The  prisoner  may,  however,  ^ow  that  the  pro**  ir. 
secutriz  has  been  previously  criminally  connected  with  hum"  — : 

8elf(;s).  Defence. 

Where  the  general  character  of  the  prosecutrix  for  ho*  Character. 
nes^  has  been  impeached  by  cross-examination,  as  to  par* 
ticumr  fiicta,  evidence  of  subsequent  good  conduct  is  ad- 
mispible  on  the  part  of  the4>ro8ecution  (a). 

Upen  a  trial  finr  an  unnatural  crime,  an  admission  by 
the  prisoner  that  he  bad  committed  such  an  offence  at  ano- 
ther time,  and  with  another  person,  and  of  his  inclinati<»»  * 
for  Boeh  practiceB»  is  not  admissible  in  evidence  against 
hiBi(£). 

Rate. 

The  appellant  must,  in  the  first  place,  prove  his  notice  Notice. 
of  ap^al  in  writing,  signed  by  the  appellant  or  his  attor- 
ney, on' his  behalf  to  have  been  delivered  to  or  left  at  the 
places  of  abode  of  the  churchwardens,  or  anj^  two  of  them, 
which  must  specify  the  particular  causes  or  grounds  of  ap- 
peal ;  ajkl  no  other  cause  or  ground  of  appeal  than  "such 
as  are  stated,  can  (without  consent  of  the  overseers,  and  of 
any  other  person  interested  therein)  be  examined  or  in- 
<iuired  into  bv  the  *  Court  (c) ;  several  appellants  may  give  *  1371 
joint  notices  (d),  and  one  appeal  against  several  rates  is  su^ 
ficient  (e). 

Notice  of  appeal  must  also  be  given  to  the  persons  al- 
leged to  be  rated  or  Omitted,  or  over-rated  or  under^ra- 
ted  (/}.    But  where  one  of  the  grounds  was,  that  the  ap- 

fff)  IL  V.  Hodgnon^  sujpra^  note  (to). 

(z)  Ibid. 

(a)  IL  V.  Clarke,  2  Starkie's  C.  241.  The  prosecutrix,  on  an  in- 
dictment for  an  assault  with  intent,  Ate.  admitted  that  she  had  se«  , 
veral  y.ears  ago  been^nt  to  the  house  of  correction  on  a  charge  of 
stealing  money  from  her  master.  She  stated,  that  she  had  since 
been  in  the  refuge  for  the  destitute,  and  had  remained  there  two 
years,  and  had,  on  going  away,  received  a  reward  for  good,  beha- 
viour ;  and  the  superintendant  of  the  establishment  was  admitted 
on  the  part  of  the  Crown  to  prove  the  good  conduct  of  the  prose- 
cutrix whilst  in  that  asylum,  and  the  practice  of  giving  rewards. 

(h)  R.  V.  goUj  PhiUips  on  Ev.  143.  3d  ed.    1  Bum's  J.  398,  33d 


(c)  By  the  stat.  41  Geo.  3.  c.  93.  sect.  4  and  5. 

(d)  R.  V.  JusHcts  of  Sussex,  15  East,  206 ;  R.  v.  White,  4  T.  R. 
771. 

ft)  R.  V.  JttsHces  of  Suffolk,  1  B.  &  A.  640. 

if)  41  Qto,  3.  c.  23,  sect.  6.        * 


r 
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1274  R£G£iPT. 

PABT       not  under  seal  cannot  opente  as  an  estoppel,  but  is  meve 
IV.         evidence  of  the  fact  to  be  submitted  to  a  *  Jury,  and  capa- 


*  1275  temptin|;  to  defraud  others,  and   to   recognize   the  transfer  of 
chosee  m  action  without  ponfoundinff  all  legal  distinctions.    Not- 
withstanding these  reasons,  derivea  from  so  great  an  authori- 
ty, the  question  not  havin|^  met  with  any  solemn  decision  in  Bank 
may  yet  be  open  to  consideration.     A   receipt   not   under  seal 
does  not  operate  as  an  estoppel,  but  is  like  a  parol  declaration,  mere 
evidence  of  the  fact  of  frayment ;  and  it  is  for  the  Jur^  to  estimate 
its  effect.    If  then  a  receipt,  or  parol  declaration  be  ofiered  as  mere 
evidence  of  a  fact,  are  not  the  circumstances  under  which  it  was 
given  equally  evidence  as  part  of  the  transaction,  as  explanatory 
of  its  real  nature,  and  as  showing  what  reliance  ou^t  to  be  placed 
upon  it  ?  Although  the  evidence  of  fraud  be  not  a£nissible  merely 
for  the  purpose  of  establishing  the  right  of  a  third  party  to  a  chose 
in  action,  yet  wh^  is  it  not  admissible  to  show  a  legal  title  subsist- 
ing in  the  plaintiff?  for  that  is  the  tendency  of  the  evidence ;  in 
which  respect,  such  a  receipt  differs  essentially  from  a  release  of 
the  debt  under  seal,  which  would  operate  as  an  estoppel,  or  a  secu- 
rity under  seal,  which  might  operate  as  an  extinguisnment ;  where- 
as a  mere  receipt  operates  as  evidence  only.    JVbn  comUU  but  that 
the  plaintiff  himself,  although  a  wrong-doer  in  being  a  party  to  such 
collusion,  may  be  imllinff  to  retrace  his  steps,  and  recover  for  the 
benefit  of  his  creditors,  n>r  whom  he  is  a  trustee  ;  and  it  is  difficult 
to  say  why  he  should  be  estopped  from  so  doing  bv  any  aet  which 
would  not  amount  to  a  legal  estoppel.    In  so  doing  be  does  not  seek 
to  take  advantage  of  his  own  wrong,  but  havinff  done  wrong  en- 
deavours to  repair  his  fault.    Where  indeed  a  refease  has  been  gi- 
ven in  such  a  case  by  the  debtor,  the  Courts  have,  upon  applica- 
tion in  Bank,  set  it  aside ;  (See  Legh  v.  Legh,  1  B.  &  P.  447,  and 
suprcLj  40,  note  (l)A  but  it  would  be  almost  impossible  to  say  a  pri- 
on with  what  emaence  the  defendant  may  come  prepared  at  the 
trial,  which  may  have  been  fabricated  coliusively  between  himself 
and  the  nominal  plaintiff;  and  therefore  it  would  be  difficult  to 
make  any  application  to  the  Court  in  Bank,  which  would  efiectu- 
ally  restrain  him,  short  of  enjoining  him  from  setting  up  any  sub- 
sequent discharge  of  the  debt  by  way  of  defence,  which  might  in 
effect  be  to  prejudge  the  whole  case.    As  the  Court  does  undoubt- 
edly possess  what  has  been  termed  an  equitable  jurisdiction  in  such 
(ases  (so  termed,  not  because  it  does  not  properly  belong  to  acourt 
of  law,  as  distinguished  from  a  court  of^  equity,  but  because  it  is  . 
founded,  as  all  rules  of  law  are,  or  ought  to  be,  on  just  and  e^uit»> 
ble  principles)  there  seems  to  be  no  reason  why  that  jurisdiction 
should  not  be  exercised,  according  to  the  exigency  of  circumstan- 
ces, in  Bank,  when  the  application  can  properlv  be  made  there,  or 
upon  the  trial,  where  a  fraud  is  sought  to  be  efllected  under  the  co- 
lour and  pretext  of  mere  evidence  of  the  fact,  provided  it  can  be 
done  without  violating  any  rule  of  law.    It  is  by  no  means  true  that 
the  Court  will  not  regard  mere  equitable  relations  with  a  view  to 
the  real  fact,  and  for  the  purposes  of  justice.    This  is  very  fre- 
quently done  in  the  action  for  tnoney  had  and  received.    But  in 
the  principal  case  there  seems  to  be  no  necessity  fbr  regarding  mere 
equitlible  relations  in  order  to  let  in  the  evidence  of  fraud ;  but  the 
simple  question  is,  whether  the  plaintiff  is  not  to  be  permitted  to 
answer  and  explain  that  which  is  mere  evidence,  by  showing  that  tho 
transaction  taken  altogether  has  no  tendency  to  prove  the  fact,  but 
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^)e  of  being  rebutted  by  the  other  circumstances  of  the  part 

case  (c).    In  the  late  case  of  Lampon  v.  Corke  ((f),  in  an  iv. 
action  for  goods  sold  and  delivered,  and  on  the  money- 


counts,  the  defendant  gave  in  evidence  a  deed  executed  ^^^  <>^« 
by  the  plaintiff,  which  Vecited  that  the  plaintiff  had  given 
possession  of  certaui  premises  and  growing 'Crops,  taken  in 
execution  by  the  plaintiff  as  a  judgment-creditor  against 
a  third  person,  and  that  the  defendant  had  agreed  to  pay 
the  plaintiff  the  sum  of  40/.  for  such  possession ;  and  also 
stated,  that  in  pursuance  of  such  agreement,  and  in  consi- 
deration of  the  sum  of  40/.  being  now  so  paid  to  the  plafti- 
tiff  as  hereinbefore  is  mentioned,  and  also  in  consideration 
of  the  sum  of  \0b.  a-piece  paid  to  the  plaintiff  and  the 
judffment-debtor,  the  plaintiff  did  generally  release  the  de- 
fendant ;  (there  was  also  indorsed  on  the  deed  a  receipt  by 
the  plaintiff  for  the  sum  of  40/.^  it  was  clearly  proved,  and 
admtted,  that  the  sum  of  40/.  had  not  beeil  actually  paid. 
A4Pit  was  held,  that  upon  the  construction  of  the  deed  it- 
self it  did  not  operate  as  a  release  ;  and  that  as  the  *  re-  *  1276 

is  bottomed  in  fraud.  The  receipt  not  amounting  to  a  release  or 
extinguishment  of  the  debt,  it  still  subsists  in  law,  and  if  it  subsist 
in  Jaw  may  be  recovered  at  law,  and  for  that  purpose  it  should 
seem  that  all  evidence  is  admissible  which  tends  to  show  that  the 
debt  still  subsists.  It  would  be  a  solecism  to  say  that  the  debt  un- 
der the  circumstances  still  subsists,  but  that  the  plaintiff  qannot  be 
permitted  to  show  that  it  still  subsists  by  evidence.  If  indeed  the 
plaintiff  could  not  recover  but  through  the  medium  of  a  fraud,  the 
maxim  would  apply  in  pari  delicto  potior  t9i  conditio  dtfendcntis ; 
but  the  plaintiff  seeks  but  ft>  recover  a  debt  bona  fide  due  to  hino, 
and  the  defendant  endeavours  to  protect  himself  by  means  of  his 
own  fraud.  This  case  seevis  to  be  directly  opposed  in  principle  to 
that  of  Cociuhott  v.  Bennett,  2  T.  R.  763,  (and  see  Smitk  v.  Bromley, 
Doug.  696,)  where  a  promissory  note  given  by  the  defendant  to  the 
plaintiff,  in  discbarge  of  part  of  a  debt  justly  due,  was  held  to  be 
void,  because  the  collateral  effect  was  to  defraud  other  creditors  of 
the  defendants,  who  had  been  induced  to  enter  along  with  the 
plaintiff  into  a  composition-deed ;  and  the  plainti^  in  fraud  of  the 
other  creditors,  had  refused  to  execute  the  deed  unless  the  remain- 
der of  his  debt  was  secured  by  giving  the  promissory  note  in  ques- 
tion, ira  promissory  note  given  as  a  security  for  a  debt  really  due 
can  be  impeached  by  evidence  of  fraud,  in  respect  of  third  persons, . . 
it  is  difficult  to  say  upon  what  nrinciple  such  evidence  is  not  equal- 
ly admissible  in  order  to  impeach  a  fraudulent  receipt.  The  Courts, 
in  the  cases  adverted  to,  proceed  upon  the  brof  d  princijile  that  a 
security  is  void  if  given  in  fraud  of  third  persons,  and  shall  not  be 
available  even  as  TOtween  the  parties  themselves.  The  same  prin- 
ciple seems  to  apply  in  the  fullest  extent  in  the  case  of  ^Intr  v. 
George.    See  Brutow  v.  EcLttman,  1  Esp.  C.  172. 

(e)  See  the  observations  of  Holrovd,  J.  in  Lampon  v.  Corke,  5  B, 
iL  A.  611. 

rd)  5B.  A'  A.fiOf?. 


im 


KECOEO. 


MET      ceipt  upon  the  deed  was  not  under  seal,  it  would  not  ope* 
IT,        rate  as  an  estoppel,  but  only  as  evidence,  and  then,  as  it 

« was  admitted  that  no  money  had,  in  &ct,  been  paid,  it  be- 

SfiBct  of,         came  of  no  importande. 

A  receipt  in  full,  given  with  a  full  knowledge  of  all  the 
circumstances,  and  in  the  absence  of  fraud  (c),  seems  to  be 
conclusive  (d). 

If  a  man  by  his  receipt  acknowledges  that  he  has  recei- 
ved m<mey  from  an  agent  on  account  of  his  principal,  and 
thereby  accredits  the  a^nt  with  the  principal  to  that 
aiaount,  such  receipt  is,  it  seems,  conclusive  as  to  payment 
by  the  agent  (e)  (l).  Thus  the  usual  acknowledgment  in 
a  policy  of  insurance  of  the  receipt  of  premium  nrom  the 
assured  is  conclusive  of  the  fact  as  between  the  underwri* 
ters  and  the  assured (f ),  although  not  as  between  the  un- 
derwriter and  the  broker.    A  receipt  on  the  back  of  a  bill 


of  exchange  is  prima  fade  evidence  of  payment  by  the^c- 
ceptor  (g).  The  givmff  a  receipt  does  not  exclude  ^mo\ 
evidence  of  payment  (A). 


Recobd, 

Proof  of.  The  mode  of  proving  a  record   by  mere  production, 

or  by  copy,  has  already  been  considered  (a) ;  where  the 

*  1277  «  record  is  pleaded  it -must  be  tried  on  the  issue  of  nil/  tid 

recordf  a  nd  then  it  should  be  proved  by  the  production  of 

the  record  itself,  or  of  its  tenor  «ui  pede  ngiUi  (6).    But 

(c)  Benstm  v,  Bennett^  1  Camp.  994,  n. 

(d)  Brittaw  v.  Eastman;  I  Esp.  C.  179. 

Je)  See  DakuU  v.  Mair,  1  Camp.  53S.  In  an  action  by  the  assu- 
I  against  the  underwriter  for  a  return  of  premium,  the  policy 
having  been  effected  bv  a  broker,  and  conibanng  payment  of  the 
premium  in  the  usual  fonn,  it  appeared  that  no  money  had,  in  fact, 
been  paid,  but  that  the  plaintiff,  being  the  holder  of  a  diahonoured 
bill,  accepted  by  the  broker,  propoMd,  in  satisfaction  of  the  bill, 
Chat  the  broker  should  get  pohcies  underwritten  for  him,  and  the 
broker  faliving  a  running  account  with  the  underwriter  the  policy 
was  effected  in  consequence.  Lord  EDenborouffh,  C.  J.  held  that 
the  defendant  was  bound  by  the  receipt  in  the  p<3icy. 

(/)  Ibid. 

(g)  Feake's  C.  125. 

(h)  Ramberi  v.  Cohen,  4  Esp.  C.  dl4 

(a)  Snproj  Vol.  1. 151. 

(h)  Sty.  23 ;  }  Sid.  142 ;  Bac  Ab.  £v.  F. ;  supra,  Vol.  I.  p.  150« 

(1)  [See  Peck  ifoLr.  Harriaiilfal.  6 Serg.  Si.  Rawle,  146.  Sher^ 
ftmn  V.  Oosfty,  11  Johns.  70.] 
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when  issue  is  joined  on  the  fact,  the  record  may  be  given       part 
in  evidence  in  support  of  the  fact,  or  it  may  be  proved  i>y         iv. 
means  of  a  si¥om  copy  (c).    In  such  case  the  whole  should  ..^.......^ 

be  proved,  or  at  least  so  much  as  is  material  to  the  ques-  proof  ot 
tion  (d)^  A  document  purporting  to  be  a  record  of  the 
conviction  of  a  prisoner  of  felony,  without  any  caption,  is 
Inadmissible,  bemg  imperfect  as  a  record,  inasmuch  as  the 
mdifetment  does  not  appear  to  have  been  found  by  persons 
of  competent  jurisdiction  (e).  It  has  been  seen  that  the 
record  of  a  verdict  is  not  evidence  to  prove  the  facts  which 
It  finds,  unless  the  judgment  be  also  proved,  or  the  decree 
founded  upon  it  where  the  trial  was  on  an  issue  out  of 
Chancery  (/).  By  the  stat.  3  &,  4  Ed.  6.  c.  4,  and  13  Eliz. 
c.  6,  patentees,  and  all  claiming  under  them,  may  ma^e 
title  by  showing  the  exemplification  or  camtat  of  the  roll ; 
and  tfiese  statutes  extend  to  all  the  king's  patents  which 
concern  land  privilege,  or  any  thing  else  granted  to  a  sub- 
ject or  corporation  {g\.  The  nature  of  the  proof  where  a 
record  has  been  lost  nas  already  been  considered  (A). 

The  efiect  of  a  record  of  a  verdict  and  judgment,  either 
as  mere  evidence  of  a  fact,  or  to  establish  the  legal  conse- 
quences of  the  judgment  (t),  or  as  operating  between  pri- 
vate parties  (A;),  either  by  way  of  estoppel  (I)  *or  as  evi-  «  |27g 
dence  of  a  disputed  fact  (m),  or  in  criminal  cases  (n),  or 
where  the  judgment  operates  in  rem  (o),  have  already  been 
considered. 

The  mode  of  impeachine  a  judgment,  decree,  or  sen-  u^^  ;„, 
tence,  has  also  been  considered  (;p).  It  is  further  to  be  peached, 
observed,  that  no  collateral  proof  is  admissible  to  impeach 
the  authenticity  and  accuracy  of  a  record.  Thus  evidence 
is  inadmissible  to  show  that  the  finding  of  the  Jury  was 
mistakenly  indorsed  on  the  postea  (o)  ;  but  an  officer  may 
be  examined  as  to  the  state  and  conaition,  although  not  as 
to  the  matter  of  a  record  (r).  A  judgment,  though  erro- 
neous, is  binding,  until  it  be  reversed.  Thus  an  execution 

(c)  Sty.  22 ;  1  Sid.  142;  Bac.  Ab.  Ev.  F. ;  Mupra^  Vol.  I.  p.  150. 

(d)  Trials  per  Pais,  ]66;  3  Inst.  173 ;  1  Mod.  117 ;  Bac.  Ab.  Ev. 
F.  10  Co.  02.  b.    Com.  Dig.  Ev.  A.  4. 

(e)  Cookt  y.  Maxwell^  2  Starkie's  C.  ISa 

(/7  VoL  1. 245,  a  {g)5  Co.  5a  Co.  Litt  225.  b. 

(h)  Sapra,  Vol.  I.  150.  (i)  Vol.  I.  p.  183. 187. 

(k)  Ibid.  p.  101. 205.  (I)  Ibid.  p.  205. 

(m)  Vol.  I.  p.  206.  (n)  Ibid.  p.  217. 

(o)  Ibid.  p.  227.  (p)  Vol.  I.  p.  252. 

(q)  Reed  v.  Jackson^  1  East,  355. 

{r}  JUeighion  v.  LeigHon,  1  Str.  210. 
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PART       on  an  erroneous  judgment  is  valid,  until  reversal  (»).    An 

IV.         accessory  cannot  take  advantage  of  error  in  the  judgment 

......,,..«...  against  the  principal (^).  And  an  erroneous  judgment  against 

the  husband  for  treason,  is,  whilst  unreversed,  sufficient  to 
deprive  the  wife  of  her  dower  (m).  Where,  in  an  action 
of  trespass  for  an  injury  to  the  person,  the  record  of  an  ac- 
quittal of  the  defendant  is  produced,  for  the  purpose  of 
showing  that  the  civil  action  has  merged  in  the  felony, 
evidence  is  admissible  to  show  that  the  acquittal  was  ob- 
tained by  collusion  (t?). 
Eflfect  of,  in  It  has  been  seen,  that  in  an  action  for  diverting  water 
evidence.  from  the  plaintifTs  mill,  a  previous  verdict  for  the  defend- 
ant, in  an  action  by  the  same  plaintiff,  for  the  disturbance 
«  J279  ^^  ^^^  same  right,  was  held  to  be  admissible,  *  but  not 
conclusive  evidence  (ti?).  In  principle  it  is  exceedingly 
difficult  to  conceive  tn  what  degree  such  evidence  tends  to 
rebut  evidence  adduced  to  prove  the  right,  or  how  it  ought 
to  be  estimated  by  a  Jury  where  the  second  action  relates 
to  a  later  period  of  time  than  the  former;  the  verdict  for 
the  defendant  shows  indeed,  strongly,  if  not  conclusively^ 
that  the  plaintiff  was  not  entitled  to  damages  in  the  former 
action.  But  the  plea  in  the  former  action  being  general, 
it  does  not  at  all  appear,  neither,  as  it  seems,  can  it  be 
shown  by  evidence,  upon  what  ground  the  fonner  verdict 
proceeded.  It  is  consistent  with  the  former  verdict  that  • 
t^e  plaintiff  fully  established  his  right,  but  that  he  failed 
in  proving  a  disturbance  by  the  defendant,  or  that  the  lat- 
ter proved  satisfaction,  or  a  release,  which  was  held  to  be 
a  bar  to  the  action ;  how  then  can  the  verdict  be  evidence 
#  to  disprove  the  right  when  it  is  perfectly  consistent  with 
the  existence  of  the  right?  (x).  And  even  assuming  that 
the  former  verdict  was  founaed  on  the  evidence  as  to  the 
right,  it  is  exceedingly  difficult  to  say  what  degree  of 
weight  in  the  scale  of  evidence  is  to  be  attributed  by  the 

(8)  1  Ld.  Raym.  546.    Holmes  v.  WaUh,  7  T.  R.  465. 

{t)  1  Hale,  625.    R.  v.  Baldwin,  3  Camp.  265. 

(u)  Per  Lawrence,  J.  Holmts  v,  Walshj  7  T.  R.  465. 

(v)  Crosby  v.  Leng,  12  East,  412. 

(to)  Vooghi  ▼.  fVinch,  2  B.  &  A.  662,  supra.  Vol.  I.  p.  207,  aod  see 
Outram  v.  Morewood,  3  East,  346,  and  StruU  v.  Bovingdon  and  others, 
5£8p.  C.  56. 

(x)  For  similar  reasons,  an  acquittal  upon  an  indictment  for  the 
non-repair  of  a,  highway,  un<ler  the  plea  of  not  guilty,  m  not,  as  it 
seems,  evidence  to  repeal  the  obligation  to  repair  upon  the  trial  of 
a  second  indictment.  It  v.  iSf.  Pancras,  Peake's  C.  219.  supra,  yoh 
I.  200.  But  a  former  conviction  is  conchi.«ive  as  to  the  liability, 
iinloss  fraud  be  shown,  ih. 
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Jury  to  the  opinion  of  a  former  Jury,  without  the  means  of       pakt 
knowing  the  reasons  which  led  them  to  that  decision,  or         iv. 
how^fiur  they  are  to  distrust  their  own  opinion,  formed  upon  ..........^ 

grounds  which  they  do  know,  in  order  to  embrace  the  opi-  Effect  of. 
nion  of  strangers,  formed  upon  grounds  which  they  do  not 
know,  and  of  which,  by  the  rules  of  evidence,  they  cannot 
be  informed.  A  previous  *  verdict  for  the  plaintiff  is  not  «  1230  ~ 
liable  to  the  former  of  these  objections,  inasmuch  as  it  ne- 
cessarily involves  the  proof  of  the  plaintiff's  right  (y) ;  still 
such  a  verdict  offered  as  evidence  under  the  plea  of  the 
general  issue  would  not  be  conclusive  (z). 

In  the  case  of  Bredon  v.  Harman  (a),  it  was  held  that  in 
a  qui  tarn  action,  evidence  of  a  recovery  of  the  *same  ^1281 

KAalty,  by  another  plaintiff,  was  not  aAaissible  to  defeat 
e  action  on  the  issue  of  nil  debet ;  for  flu  he  pleaded  it 
the  plaintiff  might  have  replied  that  it  was  a  recovery  by 
fraud  to  defeat  the  prosecutor,  which  he  would  not  be  pre- 
pared to  prove  under  that  issue ;  in  this  case  it  is  to  be 

(y)  According  to  the  report  of  the  case  of  Foo^  ▼.  Winch^  the 
Court  announced  an  opinion  that  the  defendant  nught  have  availed 
himself  of  the  former  verdict,  by  pleading  it  as  an  estoppel ;  but  as 
that  was  not  the  question  in  the  case,  but  at  most  an  obiter  dictum, 
it  may  not  be  improper  respectfully  to  suggest  a  doubt  whetfier  the 
former  verdict  conld  have  operated  as  an  estoppel  to  the  second 
action,  by  which  damages  were  claimed  down  to  a  later  period  than 
in  the  former  action ;  for  the  most  that  the  former  verdict  and  judg« 
ment  proved  was,  that  the  plaintiff  was  not  entitled  to  damages  in 
respect  of  any  supposed  injury  committed  previously  to  the  former 
action  ;  it  could  not,  as  it  seems,  be  conclusive  as  to  any  subsequent 
claim,  unless  it  were  conclusive  as  to  the  plaintiff's  right  to  the 
water,  and  it  could  not  be  conclusive  as  to  the  rigkt^  inasmuch  aa 
no  issue  was  joined  upon  the  right,  and  the  veiSict  might  have 
turned  upon  a  matter  collateral  to  the  right.  In  the  case  of  Sir 
Frederick  Evelyn  v.  Hcn^nes^  cited  in  Outrcun  v.  Morewaod,  3  East, 
355,  upon  a  second  action  for  obstructing  a  watercourse,  and  not 
guilty  pleaded,  Ld.  Mansfield  held  that  a  former  verdict  for  the 
plaintiff,  when  given  in  evidence,  was  not  considered  by  the  law  as 
conclusive  as  to  his  right ;  and  Ld.  Eilenborough  adds,  it  could 
only  be  conclusive  upon  the  right,  if  it  could  have  been  used,  and 
were  actually  used,  in  pleading  by  way  of  estoppel,  which  it  could 
not  be  in  that  case,  first,  because  no  issue  was  taken  in  the  first 
action,  upon  any  precise  point,  which  is  necessary  to  constitute  an 
estoppel  thereupon  in  the  second  action  ;  and  secondly,  it  was  not, 
even  pleaded  by  way  of  estoppel  in  the  second  action,  but  only  of- 
fered as  evidence  under  the  general  issue. 

(z)  Sir  F,  Evelyn  v.  Haynes,  cited  3  East,  supra,  note  (y). 

(a)  1  Str.  701,  and  in  the  case  of  Vooght  v.  ffinchy  2  B.  &  A.  663, 
supra.  Vol.  I.  206 ;  the  case  of  Bird  v.  Randall,  3  Burr.  1345,  where 
it  was  held,  that  a  recovery  by  the  plaintiff  against  a  covenant 
servant  for  leaving  his  service  was  a  bar,  under  the  general  issue, 
in  an  action  against  a  defendant  for  seducing  that  servant  from  the 
plaitttiff^B  service,  was  denied. 
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PABT       observed,  that  recoTery  wtM  by  a  third  persoli  to  Which  the 
IT.         plaintiff  in  the  second  actibn  was  not  privy,  and  therefore 

......i— -.  that  he  ought  to  be  apprized  of  the  intended  defence  by 

Eifect  o/,  in     means  of  a  special  plea. 

erideiict.  Where,  however,  the  plaintiff  has  already  recovered  da* 

mages  in  trespass  or  trover  for  a  conversion  of  his  goodsj 
^  record  will,  it  seems,  be  a  bar  to  an  action  of  trover, 
for  converting  the  same  goods  under  the  general  issue,  for 
the  effect  of  the  former  recovery  is  to  vest  the  property  in 
the  defendant  (b).  And  in  an  action  of  assumpsit  or  debt, 
it  seems  that  a  former  verdict  or  judgment  for  the  same 
cause  of  action  is  not  only  admissible,  out  frequency  con- 
clusive evidence,  although  it  be  not  pleaded.  In  Burrom 
V.  Jemino  (c),  Kigg,  Lord  Chancellor,  said,  that  upon  a  trial 
at  law  on  a  bilrar  exchange  accepted  by  the  defendant, 
he  would  pennit  the  defendant  to  prOve  at  the  trial  that 
the  acceptance  had  been  vacated  by  the  sentence  of  d 
court  of  competent  jurisdiction  in  the  country  where  it 
was  made  ;  and  his  lordship  cited  a  case  which  came  be- 
*  1383  fore  *  him  in  the  Mayor's  Court,  when  he  was  Recorder  of 
London,  where  a  mariner  having  sued  for  wages,  and  there 
being  a  sentence  against  the  plaintiff  in  the  Admiralty 
Court,  in  an  action  for  the  same  wages,  he  doubted  whe^ 
ther  he  could  allow  the  defendant  to  give  the  sentence  of 
the  Admiralty  Court  in  evidence  upon  nonHummpsit  /  and 
that  he  asked  tBe  opinion  of  Holt,  C.  J.  who  said,  that 
whatever  defeated  the  promise  might  be  given  in  evidence 
on  nonrauumftii.  In  the  case  of  Kitchen  and  others  v. 
CmwbeU{d)j  m  an  action  for  money  had  and  received  by 
the  defendant,  upon  the  Sale  of  certain  ffoods,  to  the  use 
of  the  plaintiffs,  as  the  assignees  of  a  banSrupt,  it  was  held, 
that  a  verdict  for  the  defendant,  in  an  action  of  trover 
brought  by  the  same  plaintiffs,  as  such  assignees,  to  re- 
cover in  respect  of  the  same  goods,  was  a  bar  to  the  ac-. 
tion.    In  the  case  of  Cameron  v.  Reynolds  {e)j  which  was 

(h)  Adams  v.  Brougkhn,  3  Str.  1078 ;  Andr.  18.  In  SmUh  r. 
Gibson^  Rep.  T.  H.  319,  Ixl.  Hardwicke  observed,  ^  there  are  seve- 
ral cases  wnere  a  recovery  in  one  action  shall  be  a  bar  to  another 
action  of  the  same  nature,  but  that  is  where  the  recovery  is  a  sa- 
tisfaction for  the  very  thing  demanded  by  the  second  action.  In  an 
action  of  trover  the  ptaintin  recovers  damages  for  the  thing,  and  it 
is  as  a  sale  of  the  thing  to  the  defendant  which  vests  the  property 
in  him.  and  therefore  it  is  a  bar  to  an  action  of  trespass  for  the  same 
thing.''  See  also  Mertens  v.  McoaJc^  4  Esp,  0. 351 ;  tn/hi,  Vsnd&r 
9f  Purchaser.    [Yelv.  68.  noU  (1).} 

(e)  3  Str.  733. 

(d)  3  WUs.  304.  S.  C.  2  Bl.  Rep.  827. 

(e)  Gowp.  403. 


in 
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an  action  on  the  case  against  an  under-sheriff  for  not  exe-       part 
cuting  a  bill  of  sale  to  a  trustee  for  the  plaintiffs,  of  cer-         ir. 

tain  goods  seized  by  him  under  a  fieri  facias  at  the  suit  of .......... 

the  plaintiffs,  it  was.held  that  a  rule  of  Court  giving  spe-  Effect  of, 
cific  relief  to  the  plaintiffs,  by  ordering  a  former  mil  of  ^^'^^^* 
sale  to  be  cancejled,  and  the  present  bill  of  sale  to  be  exe- 
cuted*, was  a  bar  to  the  action  under  the  plea  of  not  guilty, 
on  the  broad  ground  that  a  man  should  not  be  permitted  to 
pursue  a  second  recompense  (/)• 

So  it  has  been  held  that  under  the  plea  of  mm- 
auumpsity  a  garnishee  against  whom  a  recovery  and  exe- 
cution have  beeti  had  in  the  Mayor's  Court,  in  foreign 
attachment,  after  the  issuing  of  a  summons  to  £e 
*  defendant  below,  and  nikU  and  non-tnoenhit  returned,  may  *  j283 
protect  himself  by  giving  the  proceedings  in  evidence  on 
an  action  to  recover  the  same  debt  (g),  and  that  it  was  not 
necessary  for  him  to  prove  the  debt  of  the  plaintiff  below, 
who  attached  the  money  in  his  hands.  Even  an  award 
made  by  an  arbitrator,  to  whom  the  parties  have  referred 
the  question  in  dispute,  is  final  under  the  plea  of  the  ge- 
neral issue  to  an  action  of  assumpsit  (A). 

As  an  award  made  by  the  referee  of  the  parties  is  con- 
clusive evidence  under  the  general  issue,  tne  record  of  a 
verdict  and  judgment  must  in  principle  be  equally  opera- 
tive ;  and,  in  general,  from  the  establishment  of  the  rule, 
that  a  release,  accord  and  satisfection,  or  the  merger  of  a 
simpliQ  contract  debt  in  a  higlier  security,  is  evidence  in 
bar  under  the  general  issue  in  an  action  on  the  simple  con- 
tract (t) ;  it  seems  also  to  follow  in  principle,  that  a  Judg- 
ment for  the  recovery  of  the  same  debt,  especially  if  exe- 
cution has  followed,  or  a  judgment  for  the  defendant,  for 
the  same  cause  of  action,  are  equally  admissible ;  such 
evidence  would  no  more  take  a  plaintiff  bv  surprize^  than 
evidence  of  a  release  would,  for  he  is  equally  privy  to  both, 
and  a  judgment  of  a  court  of  competent  jurisdiction  shows 
that  the  debt  does  not  exist. 

(P  Note,  that  part  of  the  rule  was,  that  all  further  proceedings 
should  be  stayed.  It  was  also  held  that  an  action  ought  to  have 
been  brought  against  the  high  sheriff. 

'    (g)  Maedanid  and  another  v.  Hughes^  3  East,  967.    And  see  1 
Win.  Saund.  67,  a.  and  the  cases  there  cited. 

(h)  Price  V.  HoUis,  1  M.  &  8. 105. 

(i)  Com.  Dig.  tit.  Pleader,  d  G.  12.  Cro.  Eliz.  901.  5  Mod.  814. 
Cro.Jac3a    Cro.  Car.  415.    B.  N.  P.  189. 
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PART 

iv«  Recovery. 


Recovery.  In  general,  where  the  party  suflfering  a  recovery  had 

*  1284  power  to  suffer  it,  it  is  to  be  presumed  that  all  *  things 

were  regularly  done  till  the  contrary  appear  (a).    In  such 
case  it  is  sufficient  to  produce  and  prove  an  examined' copy 
ei?dcnce*o7     ^f  ^^  recovery  (6).    But  where  the  party  suffering  the  reco- 
surreoder  of     very  had  no  title  in  himself,  being  but  a  remainder-man,  or 
lUe  estate.       reversioner ;  or  if  there  be  evidence  to  show  that  there  was 
at  the  time  of  the  recovery  an  estate  for  life  in  another, 
then  a  surrender  by  the  tenant  for  life,  in  order  to  make  a* 
tenant  to  the  praecipe,  ought  to  be  proved  (c),  either  di- 
rectly, by  proof  of  actual  seisin,  or  of  the  deeds  by  which 
he  is  made  a  freehold  tenant,  or  by  presumptive  evidence. 
Where  the  freeholder  is  a  trustee  for  the  tenant  in  tail 
himself,  acting  under  his  power  and  direction,  such  a  pre- 
sumption {d)  arises. 

So  the  presumption  may  be  founded  on  the  acquies- 
cence of  those  who  were  interested  in  disputing  the  validi- 
ty of  the  recovery,  and  who  have  had  opportunity  to  dis- 
pute it  (e). 

Where  a  recovery  has  been  suffered  by  a  tenant  in  tail, 
during  the  existence  of  the  estate  for  life,  and  possession 
has  long  gone  according  to  the  recovery,  a  surrender  of  the 
life-estate  is  to  be  presumed  (/).    This  presumption  cannot 

*  1285  however  be  made  where  the  ^  title  is  disputed  recently  after 

the  death  of  the  person  who  was  entitled  to  hold,  without 
the  aid  of  the  recovery  (g).  If  there  be  tenant  for  life, 
with  remainder  in  fee,  and  he  in  remainder  suffer  a  reco- 

(a)  2  Burr.  1065.  But  if  the  deeds  be  produced,  and  it  appear 
that  there  was  in  fact  no  good  tenant  to  the  precipe,  the  presump- 
tion is  destroyed.  Earl  ofSuffoUc^s  case,  1747,  cited  2  Burr.  1073. 
.  See  the  case  of  Lincoln  College,  3  Co.  58.  Keen  v.  The  Earl  ^ 
Effingham^  2  Str.  1267,  where  the  question  was  (20  Geo.  2.)  as  to 
the  validity  of  two  recoveries  suffered  in  1714  and  1721,  when  the 
Court  held,  that,  although  after  such  a  lapse  of  time  proper  tenants 
to  the  prsecipe  would  be  presumed  where  no  deed  appeared,  yet 
these  Doing  insufficient,  they  could  not  presume  that  there  were 
others  which  were  good.    Sed  qu€ere. 

(h)  Cro.  Jac.  455 ;  Lutw.  1549 ;  1  Mod.  117. 

(c)  5  Mod.  211. 

(d)  Per  Lord  Mansfield,  2  Burr.  107a  — -^ 

(e)  Ibid. 

(P  Ooodiitle  d.  Bridges  v.  Dttkt  of  Ckandos,  2  Burr.  1065.  Bac. 
Abr.  Ev.  F. 

(g)  Ibid. 
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very,  with  a  single  voucher,  if  the  recovery  have  been  an-  part 

cient,  and  there  has  been  constant  enjoyment  under  the  iv. 
recovery,  the  Court  will  presume  a  surrender  by  the  te- 


nant, so  as  to  make  a  lawful  tenant  to  the  praecipe  (A).         PresomiKton  of 

But  the  length  of  time  on  which  such  a  presumption  is  ftf"e«ite°^ 
founded  is  to  be  reckoned  not  from  the  date  of  the  recovery, 
but  from  the  period  when  possession  began  to  go  accord* 
ing  to  the  recovery  (t).  If,  therefore,  Sker  the  recovery 
suffered  by  a  tenant  in  tail,  the  tenant  for  life  remain  in 
possession  for  more  than  thirty  years  afterwards,  the  length 
of  time  does  not  begin  to  run  until  the  death  of  the  tenant 
for  life  (k). 

And  it  seems,  therefore,  that  no  presumption  can  be 
made  from  mere  length  of  time  after  the  recovery  suffered, 
unless  there  be  some  circumstance  of  enjoyment,  and  ac- 

auiescence  under  the  recovery,  or  other  evidence  to  show 
lat  a  recovery  has  in  fact  been  suffered ;  for  otherwise 
there  is  no  ground  to  build  a  presumption  upon.  For  in- 
stance, if  an  eldest  son,  who  has  a  remainder  in  tail,  should 
privately  suffer  a  recovery,  and  his  father  should  live  many 
years  afterward,  there  would  be  no  pretence  for  presuming 
a  surrender  of  the  father's  life-estate  {l).  But  although  a 
possession  by  a  tenant  in  tail,  after  the  death  of  the  tenant 
for  life,  may  be  ascribed  to  the  tenancy  in  tail,  ^  as  .well  as  *  1286 
to  a  recovery  previously  suffered,  yet,  after  a  long  posses 
sion  by  the  tenant  in  tail,  the  presumption  ought,  it  seems, 
to  be  made  ;  for  it  is  probable,  from  the  acquteseenee  of  the 
tenant  in  tail  under  his  former  recovery,  that  he  knew  that 
it  was  not  defective  (m). 

In  the  case  of  Warren  d.  Webb  v.  GrenvUle  (n),  where  a 
recovery  had  been  suffered  by  a  son  who  was  tenant  in  tail 
forty  years  before,  the  estate  for  life  being  then  in  the  wi- 
dow, the  Court  expressly  held  that  a  surrender  was  to  be 
presumed  from  mere  lapse  of  time,  without  taking  into 
consideration  the  circumstantial  evidence,  tending  strong- 
ly to  prove  that  a  surrender  had  in  fact  been  made,  viz.  the 
proof  of  the  debt-book  of  a  deceased  attorney,  in  which  he 
charged  32^  for  suffering  the  recovery,  two  articles   of 

(h)  Anon.  1  Vent.  257.  S.  C.  reported  differently  by  the  name  of 
Green  v.  Froud^  3  Keb.  310,  311 ;  aBd  by  the  name  of  Chreen  v. 
Proud,  1  Mod.  117. 

(i)  ^  Burr.  1065. 

(k)  GoodtiUe  d.  Bridges  v.  Duke  of  Cliandog,  2  Burr.  1065. 

(I)  Per  Ld.  Mansfield,  2  Burr.  1076. 

(m)  Ibid. 

ffi)2gtra.  1129. 


^.» 
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PABT       which  were  for  drawing  and  ingroouug  a  surrender  by  the 
IT.         mother,  and  in  which  the  bill  was  acknowledged  to  have 
beipn  paid.    From  this  declaration  of  the  Judges,  there- 


Prefumption  of  fore,  it  should  seem  as  if  mere  lapse  of  time,  even  during 
fS'crtati.**^  the  life  of  the  tenant  for  Ufe,  would  warrant  the  presump- 
tion. This,  however,  is  qualified  and  limited  by  Ld.  Mans- 
field's account  of  the  case,  in  Chodtide  d.  Bridges  v.  t'be 
Duke  of  Chandos  (o) ;  fi*om  which  it  appears,  tmt  the  re- 
port of  Warren  v.  OrenviUe^  in  Strange,  is  defective,  in 
not  stating  the  important  fact,  that  £e  jaintresa  (the  te- 
nant for  life)  had  been  dead  a  vast  number  of  years  ;  a  cir- 
cumstance which  reconciles  the  declaration  of  the  Court 
in  Warren  v.  GrenviUe^  as  applied  to  that  case,  with  the 
doctrine  expounded  in  GoodiitU  d.  Bridges  v.  The  Duke 
of  Chandos  \p). 
*  1287  *By  the  stat.  14  Geo.  2.  c.  20,  it  is  enacted,  that  all 
Atatute  14  common  recoveries  suffered,  or  to  be  suffered,  without  any 
^  ]  ^2.^*  ^  surrender  of  the  leases  for  life,  shall  be  valid,  provided  that 
it  shall  not  extend  to  make  any  recovery  valid,  unless  the 
person  entitled  to  the  first  estate  for  lite,  or  other  greater 
estate,  (in  case  there  be  no  such  estate  for  Ufe  in  being,) 
next  sifter  the  expiration  of  such  lease,  have  or  shall  con- 
voy, or  join  in  conveying,  an  eaytate  for  life,  at  least,  to  the 
tenant  ^o  the  praecipe. 

By  sect.  4,  in  favour  of  purchasers,  where,  by  neglect, 
recoveries  have  not  been  entered  of  record,  it  is  enacted, 
*^  That  where  a  person  shall  have  purchased  any  estate  for 
a  valuable  consideration,  whereof  a  recovery  was  necessa- 
ry to  complete  the  title,  he,  and  those  claiming  under  him, 
having  been  in  possession,  may,  at  the  end  of  twenty  years 
from  the  time  of  such  purchase,  produce  in  evidence  the 
deed,  &c.  making  a  tenant  to  the  writ  of  entry,  (&c.  for 
suffering  a  common  recovery,  and  declaring  the  uses,  &c. ; 
and  such  deeds  (the  execution  being  duly  proved)  shall  be 
deemed  good  evidence  for  the  purchaser,  &c.  that  such 
recovery  was  duly  suffered,  and  perfected  according  to  the 
purport  of  such  deed,  <&c.  in  case  no  record  can  be  found, 
or  the  same  should  be  found  not  to  be  regularly  entered ; 

(o)  2  Burr.  1065. 

(f)  In  the  case  of  dame  Griffin  v.  Stanhope^  (Cro.  J.  455,)  the 
Court  intended  the  recovery  to  be  good ;  but  it  appears,  that  pos- 
session had  gone  alone  with  the  recovery.  In  2  Lutw.  1549,  at  the 
end  of  the  case  of  Leifth  v.  LngK  it  is  laid  down,  that  in  every 
oonQOBon  recovery  it  shaU  be  intended  that  there  was  a  good  tenant 
to  the  pmcipe  till  the  contrary  appear ;  this,  however,  it  seems, 
was  bat  the  reporter's, own  speculation,  and  not  an  adjudication  of 
the  Court. 
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provided  the  person  making  such  deeds,  iLC^  had  a  suffi-  pabt 

cient  estate  and  power  to  make  a  tenant  to  such  writ."  '  it. 
And  by  the  ^5th  sect,  of  the  same  act,  it  is  enacted, 


"  That  after  twenty  years  from  the  time  of  suffering,  all  Sututo  u 
common  recoveries  shall  be  deemed  .good  and  valid  to  all  ^*^'  '  ^' 
intents  and  purposes,  if  it  appear  upon  the  face  of  such 
recovery  that  there  was  a  tenant  to  the  writ ;  and  if  the 
person  joining  in  such  recovery  *  had  a  sufficient  estate,  *  1288 
and  power  to  suffer  the  same,  notwithstanding  tfie  deed  or 
deeds  for  making  the  tenant  to  such  writ  should  be  lost,  or 
not  appear." 

This  act  applies  to  those  cases  only  where  the  party 
who  suffered  the  recovery  had  a  sufficient  estate  to  enable 
him  to  do  so,  and  does  not  alter  the  rules  of  evidence  as 
to  recoveries  suffered  by  tenants  in  tail,  during  the  exist- 
ence of  the  estates  for  life.  Where,  therefore,  the  party 
suffering  the  recovery  had  no  power  to  suffer  it,  but  only 
an  estate-tail,  or  remainder  expectant  on  the  death  of  the 
tenant  for  life,  it  is  essential  to  prove,  either  directly,  hy 
proof  of  the  necessary  deeds,  or  by  presumptive  evi- 
dence, that  there  was  a  good  tenant  to  the  preBcipe  (p). 

It  has  been  seen  that  a  fine  is  proved  by  the  production 
of  the  chirograph  (9).  It  will  be  presum^  that  a  fine  has 
been  levied  with  proclamations  till  the  contrary  be  shown  (r)« 
But  to  prove  that  a  fine  has  been  levied  with  proclama- 
tions, it  is  necessary  to  produce  and  prove  a  copy,  exami- 
ned with  the  roll :  the  chirograph  is  insufficient  for  the 
purpose ;  for  the  chirographer  is  not  authorized  to  make 
out  copies  of  the  proclamations  («). 

In  order  to  render  a  fine  available,  a  seisin  of  the  es- 
tate by  the  party  who  levied  it  is  essential ;  but  proof  of 
possession,  or  of  the  receipt  of  rent,  is  prima  facie  evidence 
of  seisin  (^).         ^ 

*  Rector,  &c.  *  1289 

The  plaintiff,  in  an  action  against  a  preceding  incum-  DiUpidatidHf. 
bent  for  dilapidations,  must,  under  the  general  issue,  prove 
his  own  title  to  the  church,  as  in  an  action  of  ejectment  {a). 

{p)  5  Mod.  311. 

(q)  Supra,  566. 

(r)  Supra,  1242,  (g). 

{a)  B.  N.  P.  129 ;  supra,  Vol.  I.  p.  154. 

ft)  Dot  v.  WiUiafM,  Cowp.  622.    Supra,  567. 

(a)  See  tit.  ESectment'^PreaumpHan.-^iiuart  Imped%t,^Tithe9, 
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PAET       Also,  that  the  defendant,  or  the  party  whom  he  represents, 
IV.         was  possessed  of  the  living.    Evidence,  by  way  of  admis* 
■  fiion,  as  by  proof  of  his  having  acted  as  sjich,  by  taking 

tiUies,  or  other  profits  of  the  living,  will  suffice  for  this 
purpose.  Lastly,  Jie  must  prove  the  state  of  dilapidation 
m  which  the  premises  were  left,  and  the  amount  required 
to  put  them  in  a  proper  state  of  repair. 

It  seems  to  be  no  answer  on  the  part  of  the  defendant, 
nor  even  to  be  evidence  in  reduction  of  damages,  that 
the  premises  were  in  a  dilapidated  state  when  he  or  his 
testator  took  possession  (by 
Non-residence.  In  an  action  to  recover*  penalties  for  non-residence  (c), 
*  1290  «the  plaintiff  must  first  prove  the  obligation  to  reside,  by 
evidence  of  the  holding  of  the  benefice  by  the  defendant. 
The  formal  and  strict  proof  of  presentation,  institution,  and 
induction,  is  unnecessary  ;  it  is  sufficient  to  prove  that  the 
defendant  has  acted  as  incumbent,  as  by  receiving  tithes 
or  other  profits  of  the  living  in  that  character  {d). 

Secondly,  he  must  prove  the  fact  of  absence  ;  and  for 
this  purpose,  if  there  be  a  parsonage-house  within  the  pa- 
rish, residence  in  another  house  wiU  subject  the  defendant 
to  the  penalties  (e)  for  non-residence,  unless  he  has  a  license 
from  the  bishopj  or  is  entitled  to  exemption  under  the  stat. 
57  G.  3.  c.  99.*  s.  5.  15.(/). 

(b)  See  3  Bum's  Eccles.  Law,  184. 

(c)  By  the  stat.  57  Creo.  3.  every  spiritual  person  hokLing  any 
benefice,  ^who  shall,  without  such  license  or  exemption  as  is  speci 
fied  in  the  act,  wilfuUy  absent  himself  for  any  period  exceeding 
three  months  together,  or  to  be  accounted  at  several  times  in  any 
one  year,  (and  for  the  purposes  of  the  act,  s.  38,  the  year  is  to  be 
deemed  to  commence  on  the  1st  of  January,  and  to  end  on  the  31st 
of  December,  both  inclusive,  and  s.  39,  a  month  to  be  deemed  a 
calendar  month,  except  when  a  month  or  months  is  or  are  to  be 
made  up  of  different  periods,  in  which  case  Ihirty  days  shall  be 
deemed  a  month  ;)  and  make  bis  residence  and  abiding  at  any  other 
place  or  places,  except  at  some  other  benefice  donative,  peipetual 
curacy,  or  parochial  chapelry,  of  which  he  may  be  possessed,  shall, 
when  such  absence  shall  exceed  such  period  as  aforesaid,  and  not 
exceed  six  months,  forfeit  one  third  of  the  annual  value  (deducting 
all  outgoings,  except  any  stipend  paid  to  any  curate) ;  and  when 
such  absence  shall  exceed  six  montns,  and  not  exceed  eight  months, 
one  half  of  such  annual  value ;  and  when  such  absence  shall  exceed 
eight  months,  two  thirds  of  such  annual  value ;  and  when  it  shall 
have  been  for  the  whole  year,  three  fourths  of  such  annual  value. 
The  whole  of  such  penalties  are  given  to  the  informer. 

(d)  Supra,  1249,  note(r);  1257;  and  tit.  TUhes. 

(t)  Cannige  v.  AVuwian,  2  Brownl.  54. 

(f)  By  Sec.  6,  if  there  be  no  house  belonging  to  the  benefice,  a 
residence  within  the  limits  of  the  parish  is  sufficient;  and  see 
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Lastly,  the  annual  value  of  the  living.    The  statute       part 
57  Geo.  3.  c.  99.  s.  44,  provides,  that  the  Court  in  which         iv. 
the  action  is  pending  shall,  upon  application  made  for  the  -i.— ^..ii..^ 
purpose,  require  the  bishop  of  the  diocese  to  certify  in  Value. 
writing  under  his  hand  to  the  Court,  and  the  party  named 
in  the  rule,  the  reputed  annual  value  of  the  living ;  and 
that  such  certificate  shall,  in  all  future  proceedings  in  the 
action,  be  received  as  evidence  of  the  annual  value,  with- 
out prejudice  to  the  admissibility  or  effect  of  any  other 
evidence  on  the  subject. 

A  variance  in  the  description  of  the  parish  is  fatal ;  as,  Variance. 
where  ttie  parish  was  styled  St.  Ethdburgy  but  the  real 
name  was  St.  EtheUmrga  (g). 

The  defendant  ma^  prove  in  defence,  under  the  general 
issue,  that  he  is  withm  one  of  the  exemptions  specified  in 
the  statute ;  but  he  cannot  insist  on  any  other  ground  of 
excuse,  such  as  ill  health,  without  the  bishop's  license, 
which  cannot  be  granted  but  on  *  evidence  laid  before  the  «  |291 
bishop,  and  when  granted,  will  be  evidence  in  bar  of  the 
action  (A). 

If  he  rely  on  an  exemption  from  Jiis  appointment  as 
chaplain,  he  must  prove  the  appointndent  by  the  proof  of 
the  original  document  (i) ;  and  he  must  also  prove  the  de- 
livery of  a  notification  of  such  appointment  to  the  bishop. 
For  tfiis  purpose,  the  original  notincation  from  the  bishop's 
registry  ougtit,  it  seems,  to  be  produced  (k). 

Release. 

A  RELEASE  (a),  if  produced,  must  of  course  be  proved 

(g)  fFUson  V.  GUberi,  2K&.F.  381. 

(h)  Such  a  license,  if  pleaded,  will,  hy'jhe  45th  sect,  of  the  stat. 
entitle  the  defendant  to  aouble  costs. 

(i)  Supra,  1258  (h). 

(k)  See  Peake's  L.  E.  456. 

(a)  (General  words  in  a  release  are  to  be  taken  most  stronjrly 
against  the  releasor.  P.  C.  Tkorpe  v.  Thorpe,  1  Ld.  Rayin.  335 ; 
2  Roll.  Ab.  409,  A.  1.  But  where  there  is  a  particular  recital  in  a 
deed,  and  general  words  follow,  the  general  words  shall  be  qualified 
by  the  special  ones.  Ibid,  and  2  Saund.  403;  3  Keb.  45.  59; 
Lard  Arlington  v.  Merrick.  1  And.  64 ;  Cro.  Jac.  633.  Butcher 
V.  Bu(cft€r,  l.N.  R.  113.  Paylery.  Homersham,  4  M.  ^  S.  433. 
A  release  given  by  the  indorsee  of  a  promissory  note  to  the  pavee, 
will  not  extinguish  the  claim  of  the  indorsee  against  the  maker. 
Carstairs  v.  RoUestan,  5  Taunt.  551.  A  release  in  the  usual  form 
of  all  manner  and  causes  of  action,  &c.  extends  to  all  inchoate 
causes  of  action  then  existing,  and  will,  therefore,  preclude  the 
releasor,  being  the  acceptor  of  a  bill  for  the  accommodation  of  tbo 
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PABT       in  the  ordinary  way ;  but  it  may  be  establiihed  by  eir- 
IT.         cumstantial  evidence  (6). 
.,  ■  A  release  operates  as  a  bar  in  assumpsit  under  the  * ge* 

«  1292  neral  issue  (c),  and  is  concIusiTe,  although  not  pleaded,  as 
it  might  have  been,  by  way  of  estoppel  ((tQ« 
?**^  "^jy  ^  It  seems,  however,  to  be  clear,  that  the  plaintiff  would 
iBpea  e  .  ^  entitled  to  impeach  such  release  by  evidence  of  any 
matter  which  might  have  been  replied  in  avoidance  of  the 
release,  had  it  been  pleaded.  For  the  plaintiff  cannot,  by 
the  defendant's  omission  to  plead  the  release,  be  placed  in 
a  worse  situation  than  if  it  had  been  pleaded  (e). 

releasee,  from  suing  the  releasee  for  the  amount  afterwards  reco- 
vered against  the  releasor  by  the  holder.  Cartiorighi  if  others  v. 
JViUiamSf  2  Starkie's  C.  340.  In  cases  of  fraud,  the  Court  will  set 
aside  a  release  given  by  a  nominal  plaintiff.  Hickey  v.  Burt,  7  Taunt. 
48.  Legh  V.  £egh,  1  Bos.  &  Pull.  447 ;  or  by  a  co-plaintiff.  Jimes 
V.  Herbert^  7  Taunt.  421. 

(b)  WaMngton  tf  Mers  (Executors)  V.  Brymer,  Sitt.  at  Gnildfa. 
after  Hil.  42  G.  3.  Peake's  L.  E.  Appendix.  The  action  was 
debt  on  bond,  dated  27th  Sept.  1766,  for  80Q{.  conditioned  for  pay- 
ment of  41001,  and  interest,  on  27th  Sept.  1767. 

Pleas  non  est  factu^,  solvit  ad  diem,  solvit  post  diem,  a  release, 
and  a  discharge  under  an  insolvent  act  on  the  28th  May  1778. 

To  rebut  the  presumption  of  payment,  theplaintifis  produced  an 
affidavit  made  by  the  defendant  on  the  1st  July  1800,  before  a 
master  in  chaacery,  to  whom  it  had  been  referred  to  take  an  ac- 
count of  the  testator's  personal  estate ;  wherein  he  stated,  that  the 
testator,  J^Rekael  Foster,  having  three  daughters,  to  each  of  whom 
he  said  he  intended  to  give  a  portion  of  1,000{. ;  the  defendant  in 
the  year  1764  married  one  of  them,  and  received  a  portion  of  50(V., 
vrith  an  assurance,  that  he  meant  to  give  him  5001.  more  at  his 
death.  That  he  (the  defendant)  being  in  want  of  money  in  1766, 
applied  to  the  testator  to  assist  him,  who  then  lent  him  4GkM.  on  the 
bond  in  Question,  and  being  about  six  years  afterwards  again  in 
distressea  circumstances,  he  again  applied  to  the  testator  to  assist 
him,  who  reftised,  saying,  that  he  had  airtady  had  his  share  of  his 
estate ;  that  he  m^U  do  as  he  pleased  toiih  uhat'he  had,  as  he  should 
never  caU  on  him  for  it.  The  affidavit  then  added,  that  the  depo- 
nent conceived  that  the  testator  had  cancelled  the  bond;  and  that 
he  had  never  been  applied  to  for  payment  by  him. — ^The  testator 
died  in  1791. 

It  was  contended,  that  the  circumstances  afforded  strong  evi- 
dence of  a  release ;  and  that  where  a  man  promised  to  forgive  his 
debtor,  it  must  be  presumed  that  he  intended  to  do  it  by  legal  and 
competent  means ;  and  as  that  could  only  be  by  a  release  under 
seal,  it  was  to  be  presumed  that  a  release  had  been  executed.  The 
case  being  left  to  the  Jury,  they  found  for  the  defendant  And  see 
6  Ves.  516 ;  et  supra,  1227. 

(c)  Lampon  v.  Corke,  5  B.  &  A.  606,  supra.  Jacob  v.  Rowntree, 
2  Taunt.  164 ;  infra,  note  (e). 

(d)  Ibid,  and  vide  supra,  Vol.  1. 303. 

(e)  Supra,  Vol.  I.  p.  303.     In  the  case  of  Rowntree  v.  Jaeoh, 
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*  In  a  case  Where  a  fraudulent  release  ig  set  up  in  an-       pabt 
swer  to  a  just  debt,  it  would,  it  seems,  be  both  *  ineonve-         nr. 


8  Taunt.  141,  the  plaintiff,  in  an  action  for  money  had  and  receiv"  «  1294 
ed,  proved  the  receipt  of  1032.  aa  prize-money  by  the  defendant, 
who  was  a  prize  agent,  on  the  plaintiff's  account.  The  defendant 
proved  in  answer  a  deed  of  assignment  of  the  whole  of  the  plain- 
tiff's pay,  &c.  purporting  to  have  been  made  to  the  defendant  in 
consideration  of  lOOf.  in  hand  paid  at  or  before  the  delivery  thereof, 
and  a  receipt  in  the  plaintiff's  hand-writing  was  indorsed  on  the 
back.  There  was  also  evidence  that  the  plaintiff  had  acknow- 
ledged the  receipt  of  15^.  from  the  defendant. — On  the  other  hand, 
it  was  proved,  that  no  money  passed  at  the  time,  and  that  no 
vouchers  or  receipts  had  been  kept,  and  that  the  plaintiff  was  ao 
extravagant  and  thoughtless  man. — The  plaintiff's  counsel  reMed 
upon  the  whole  of  the  circumstances  to  show  that  the  matter  relied 
on  by  the  defendant  was  a  ffross  fraud.  But  the  Jury,  relying 
on  the  plaintiff's  execution  of  uie  deed,  and  signature  to  the  receipt, 
found  ror  the  defendant.  A  motion  being  afterwards  made  for  a  • 
new  trial,  and  a  rule  AW  ipranted,  the  Court  ultimately  dischaiged 
the  rule.  Heath,  J.  observinff,  that  where  a  man  b^  deed  acknow- 
ledges himself  to  be  satisfied,  it  is  a  good  bar,  without  receiving 
any  thing.  Mansfield,  C.  J.  entertained  doubts  upon  the  subject ; 
but  stated,  that  as  his  brethren  were  of  opinion  that  a  verdict 
against  the  evidence  of  a  deed  and  receipt  could  not  be  supported, 
the  rule  must  be  discharged.  In  the  marginal  note  affixed  to  this 
report,  it  is  stated,  that  ^  if  there  has  been  an  imposition  in  obtain- 
ing a  deed,  the  relief  must  be  in  equity."  This  position,  whether 
true  or  not,  does  not  wem  to  be  warranted  by  the  case.  The 
question  of  fraud  seems  (as  far  as  can  be  collected  from  the  re- 
port) to  have  been  left  to  the  Jury,  but  they,  relying  on  the  receipt 
as  well  as  the  deed,  by  their  verdict  negatived  the  imputed  fVaud. 
The  circumstances  were  certainly  far  too  slight  to  warrant  any 
Jury  in  finding  fraud  against  the  evidence  or  the  deed  itself  and 
the  jUainJtiff^s  signature  to  the  receipt,  and  the  mere  fact  that  the 
money  was  not  actually  paid  at  the  time,  was  too  slender  a  founda- 
tion fbr  presuming  fraud.  The  decinon  seems,  indeed,  from  the 
language  of  the  report,  to  have  been  founded  upon  the  insuffi-* 
ciency  of  the  evidence  in  the  particular  case,  to  establish  fraud, 
and  not  upon  the  broad  position  that  such  an  instrument  could  not, 
be  defeated  at  law  by  fuH  and  satisfactory  proof  of  its  having  been 
obtained  by  fraudulent  practices.  On  the  contrary,  it  appears,  that 
mattersoffraudarein  general  cognizable  by^  courts  of  law.  Sir 
W.  Blackstone,  in  his  Comm.  Vol.  III.  p.  431,  after  observing  that 
it  had  been  said,  that  fraud,  accident,  and  trust,  are  proper  and  pe- 
culiar objects  of  a  court  of  equity,  observes,  ^  but  every  kmd  of  fraud 
is  equally  cognizable  in  a  court  of  law,  and  some  firauds  are  cogniza- 
ble only  there,  as  firaud  in  obtaining  a  devise  of  lands,  which  is  al- 
ways sent  out  of  the  equity  courts  to  be  there  determined."  And 
it  has  been  determined  in  the  House  of  Lords  that  a  will  of  a  real 
estate  cannot  be  set  aside  in  a  court  of  equity  for  fraud  or  impo' 
sition,  but  must  first  be  tried  at  law  on  dmnsamt  vd  fion,  being  mat- 
ter proper  for  a  Jury  to  inquire  into.  Bac.  Ab.  tit.  Fraud,  D.  and 
the  eases  there  cited.  In  Bright  v.  Eynouj  1  Burr.  396,  Ld.  Bfans- 
field  says,  that  courts  of  equity  and  courts  of  law  have  a  concur- 
rent jurisdiction  to  suppress  and  relieve  against  fraud ;  but  the  in- 
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PA&T       nient  and  inconBistent  to  pi^vent  the  plaintiff  from  defeat- 

IV.        ing  the  instnunent  by  proof  of  fraud,  merely  because  the 

•..—i...^  party  might  possibly  obtain  a  remedy  in  equity ;  and  when 

it  is  very  possible  tnat  a  court  of  equity  mignt,  the  party 

guilty  of  fraud  denying  it  upon  his  oath,  again  send  the 

plaintiff  to  law  to  have  his  case  tried  by  a  Jury.    The  party 

may,  by  recourse  to  a  court  of  equity,  obtain  an  answer 

fit)m  his  adversary  on  oath,  an  advantage  which  he  could 

not  obtain  at  law ;  but  if  he  choose  to  wave  that  advantage, 

there  seems  to  be  no  reason  in  law  or  equity  why  he  should 

not  at  once  impeach  the  deed  for  fraud,  by  evidence  upon 

'     the  trial. 

♦  1296  *  Replevin-.  ' 

Right  of  pro--       Ir  issue  b^  joined  on  the  right  of  property,  the  plaintiff 
P*'^*  must  prove  either  a  general  or  specialproperty  in  the  goods 

or  cattle  at  the  time  of  the  taking  (a).    A  mere  possessory 

right  is  insufficient  (6). 
OnatprobftBdi.      Where  the  taking  is  admitted,  and  the  affirmtitive  of 

every  issue  lies  on  the  defendant,  as  where  he  pleads  2t&e- 

nsoi  ttiiiemaiium  only,  his  counsel  are  entitled  to  begin  and 

to  reply  (c). 

teroositioii  of  the  former  is  often  necessary  to  give  more  complete 
re<jbne88 ;  and  Ld.  Louchborouffh,  C.  in  the  case  of  Bate«  v.  Qrmau, 
2  Ves.  Jr.  295,  says,  ^  Where  the  Court  of  Chancery  has  decreed  a 
deed  to  be  set  aside  for  fraud  and  imposition,  I  must  suppose  that 
h  would  be  equally  set  aside  at  law,  upon  pleading  it.  For  courts 
of  law  reheve  by  making  void  the  instrument  obtained  by  fraud.'* 
Wood's  Inst  296.  In  the  case  of  CDclctMtv.  BvkmXL^  2  T.  E.  4^63. 
Ashhurst,  JT.  says,  '^If  this  security  be  fraudulent,  a  court  of  law 
may  aroid  it,  as  well  as  a  court  of  equity."  See  also  Ld.  Kenton's 
observations  in  the  same  case.  See  3  T.  R.  551.  In  Wkdt  v, 
jElii#«ey,  Free,  in  Chan.  14, 15,  it  was  said,  that  where  a  fraud  can 
be  cleuly  established,  courts  of  law  are  competent  to  exercise  a 
concurrent  jurisdiction. 

(a)  Bro.  Repl.  pL  a  90.  TWiipIeflMm  v.  Gowe,  10  Mod.  35.  Peivons 
who  have  a  jomt  interest  in  cattle  or  goods  may  join ;  3  H.  4  16 ; 
1  Inst  145.  b.  [See  Hwiy.  F^erald,  3  Mass.  Rep.  500.1  But 
Ivhere  the  interest  is  several,  there  should  be  several  replevins  \ 
Bro.  Ab.  Repl.  pi.  13.  If  the  goods  of  a  feme  sole  be  taken,  and 
she  marries,  the  husband  alone  may  sue,  or  they  may  join.  Bern 
V.  JMbttatro,  Ca.  Temp.  Hardw.  119.  But  if  the  goods  be  taken  af^ 
ter  marriage,  they  ought  not  to  join ;  but  after  verdict,  it  will  be 
presumed  that  they  were  jointly  possessed  beft>re.  IM.  Ezecu* 
tors  may  maintain  replevin  fin*  goods  of  the  testatw,  taken  in  his 
lifbtinie.    Bro;  Repl.  pi.  59. 

(h)  10  Mod.  35.    [Wfterman  r.  Robinson^  5  Mass.  Rep.  304.] 

(c)  Bvlford  V.  Croke,  Oxford  Summ.  Ass.  1811.    Peake's  L.  £v. 
5. 
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On  issue  taken  on  the  plea  of  non  eepit^  it  is  incumbent       pa&t 
on  the  plaintiff  to  prove  ttie  taking  of  the  cattle  or  goo49,         iv, 
or  part  of  them,  in  the  place  specified  in  the  declaration,  r — — 
But  it  is  not  essential  to  prove,  that  the  cattle  or  goods  ^^^  <^^P>^' 
were  taken  in  that  place  originally.    It  is  sufficient,  under 
this  issue,  or  on  issue  joined  on  a  traverse  of  the  taking  in 
the  place  specified  in  the  declaration,  to  prove  a  detention 
of  them  by  the  defepdant  in  that  place  $  for  it  is  a  continu- 
ance of  the  original  wrong  (d).    But  the  plaintiff  would 
fail,  unless  he  showed  eiUier  an  oriffinal  taking  of  the 
goods,  or  a  subsequent  possession  and  detention  of  them 
there  (e). 

*  The  defendant,  under  this  issue,  which  merely  denies  *  1396 
the  taking,  cannot  dispute  the  ownership.  Non  teouiu 

Upon  issue  taken  on  a  plea  of  non  tenuit  mode  etfirtnoj 
or  of  lum  demiiii^  &c.  in  bar  of  an  avowry  for  rent  in  ar- 
rear,  the  defendant  must  prove  the  holding  aa  alleged  in 
the  plea.  But  a  variance  as  to  the  quantum  of  rent  due 
will  not  be  material,  provided  the  terms  of  the  holding  be 
proved  as  laid. 

Where  the  defendant  made  cognizance  for  rent  for  two 
years  and  a  quarter,  ending  on  a  day  specified,  it  was  held 
to  be  sufficient  to  prove  £at  he  was  entitled  to  rent  for 
two  years,  ending  on  that  day  (/). 

A  verdict  for  a  defendant,  who  made  cognizance  as  the 
bailiff  of  «/jf.  B.y  is  conclusive,  as  to  the  tenancy,  in  an  ac- 
tion between  the  same  plaintiff  and  the  landlord  {g). 

Coparceners  must  join  in  an  avowry  for  rent  in  ar- 
rear  (A). 

A  jointrtenant  may  distrain  for  the  whole  rent,  ly t  he 
ought  to  avow  for  part  only  in  his  own  right,  and  make  q|g« 
nizance,  as  bailiff,  of  the  rest  (t). 

(d)  fTaUon  v.  Kersop,  2  Wils.  354.  ^ 

(e)  Johman  v.  fFoUyerj  1  Btr.  507 ;  B.  N.  P.  54.  MercnmbU  v. 
Parkhw^,  2  B.  4&  P.  481. 

(fl.FMjf  V.  Mher,  6  East,  434. 

(g)  Hancock  v.  Wdck^  1  Starkie's  C.  347.  A  plaintiff  in  replevin 
is  not  estopped  by  an  attornment  made  by  him  after  an  ejectment 
brought  seven  years  before  the  commencement  of  the  replevin-suit, 
during  which  no  rent  had  been  demanded,  from  proving  a  feoff- 
ment to  himself  from  the  person  under  whom  the  avowants  claim. 
Qravcnor  v.  WoodhousCj  1  Bing.  38.  See  Supra^  tit.  Ejectment. 
See  Ibgers  v.  PifeJUr,  6  Taunt.  202 ;  Doe  v.  Mmsbotham,  3  M.  & 
6. 516 ;  England  v.  Sladc,  4  T.  R.  682,  aupra,  tit.  Ejectment^  533. 

(h)  1  Ld.  Raym.  64. 

(i)  12  Mod.  96 ;  Bac.  Ab.  tit.  Joint-tenant,  K. ;  5  Mod.  151 ; 
Thomps.  Ent.  264 ;  3  Salk.  207.  So  for  Distress,  Damage  feasant. 
lutd. 
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PABT  Tenants  in  common  must  sever  in  an  avowry  for  rent  (k) ; 

TV.        but  one  cannot  avow  alone  for  taking  cattle  damage-fea- 
-  sant,  without  making  cognizance,  as  bailiff,  of  the  rest  (2)* 


Hon  ttnoitp  The  general  principle  i^eady  adverted  to  (m)  precludes 

*  1297  *  the  plaintiff  from  disputing  his  landlord's  title  under  this 
plea,  even  although  the  landlord  has  obtained  possession 
by  fraud  (n),  whilst  he  continues  in  possession  under 
the  avowant  who  first  let  him  into  possession  (o).  But 
he  may  lebut  the  presumption  derived  from  the  mere  fact 
of  his  having  paid  rent  to  one  from  whom  he  did  not  de- 
rive his  origmal  possession,  by  proof  that  the  rent  was  so 
paid,  through  ignorance,  to  one  who  had  in  reality  no  ti- 
tle (p). 

Pr<m  that  the  plaintiff  was  let  into  possession  of  land 
under  an  agreement  for  a  lease,  before  the  lease  was  exe- 
cuted, is  not  evidence  of  a  demise  during  the  first  year  of 

RbBt  In  nr-     such  possession  (f ). 

wv.  Upon  issue  taken  on  the  plea  in  bar  to  an  avowry  for 

rent,  that  no  rent  is  in  arr^r,  the  demise  is  admitted  as 
alleged  in  the  avowry ;  and  it  b  incumbent  on  the  plain* 
tiff  to  prove  that  it  has  been  satisfied.    And  the  defendant 

(k)  Co.  Litt.  188.  b. ;  5  T.  R.  249. 

m  1  RolL  Ab.  228.  W.  Jones,  283 ;  Tbel.  Dig.  ^ ;  5  T.  R.249. 
Cia^  V.  Sfearman,  2  H.  B.  386. 

Where  the  avowry  alleged  that  the  plaintiff  and  /.  B,  were  joint- 
tenants  under  a  lease,  and  /.  B.  was  rejected  as  a  witpess  for  the 
plaintiff,  on  the  voir  dire  without  examination,  for  the  purpose  of 
explaining  his  situation,  a  new  trial  was  granted.  Bunter  y.  Wcamty 
1  B.  ^  C.  689. 

Th^declarations  of  the  party  under  whom  the  defendant  in  re- 
pl^dinnakes  cognizance  are  not  admissible  against  the  defendant, 
to  Aie  party  may  be  called  as  a  witness.  Hart  v.  Homty  2  Camp, 
93. 

Where  the  landlord,  after  distraining  on  the  under  tenant,  avows 
0n  the  name  of  the  tenant,  the  latter  is  not  a  competent  witness  for 
the  landlord.     Upton  v.  Curtis^  1  Bingh.  110. 

(tn)  Supra,'5Si.  The  stat.  11  G.  2.  c.  19.  s.  22,  permitting  the 
landlord  to  avowgenerally,  without  setting  forth  the  demise  or  his 
title ;  the  plaintiffcan  neither  plead  nihU  habuit  in  (enemeirfu,  nor 
give  such  matter  in  evidence  under  the  plea  of  non  tenuity  or  non 
demisit.    Syllivanv.  Stradling,2Wi\s.fiO&. 

(n)  Parry  v.  House^  Holt's  C.  489. 

(o)  See  Rogers  v.  Piieker,  6  Taunt,  209. 

(p)  Ibid.  The  plaintiff  held  under  Jl.  B.,  and  afterwards  paid 
rent  to  the  defendant,  to  whom  a  moiety  of  the  estate  had  been 
delivered  under  a  writ  of  elegit  against  ^,  J?.,  and  the  plaintiff  was 

Eermitted  to  show  that,  previous  to  the  defendant's  judgment,  Ji.  B, 
ad  conveyed  the  premises  to  a  creditor,  in  satisfaction  of  a  debt 
which  entitled  the  latter  to  distrain. 

(q)  Hegan  r.  Johnson^  2  Taunt,  I4R. 
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will  be  entitled  to  a  verdict  if  it  appear  that  rent  is  in  ar-  part 

rear,  to  a  less  amount  than  is  alleged  (r),  although  a  specific  it. 
sum  be  alleged  to  be  in  arrear  (s) ;  for  the  substance  of  the 


issue  is,  whether  any  rent  be  in  arrear.  '^''•"' '"  ■'" 

The  plaintiff  cannot,  under  this  issue,  prove  payment  to  '**'* 
one  who  claims  by  a  superior  title  under  a  threat  of  dis- 
tress (t\ 

*  Wnere  issue  was  joined  upon  nan  tenuity  and  also  upon  *  1398 
the  plea  of  rien$  in  arrear^  it  was  held,  that  the  first  issue 
being  found  for  the  plaintiff,  the  second  became  immate- 
rial ;  and  that  the  proper  course  was  to  discharge  the  Jurv 
from  giving  a  verdict,  but  that  if  any  verdict  was  entered, 
it  must  be  for  the  plaintiff  («). 

If  the  plaintiff  traverse  the  fact,  as  alleged  in  the  cogni-  Traverse  that 
zance,  that  the  defendant  is  bailiff  to  the  party  under  whose  *bamii^*"^ 
authority  he  distrained,  evidence  of  a  subsequent  ratifica- 
tion and  approval  of  the  act  will  be  sufficient,  although 
there  was  no  prior  c<Hnroand  given  (x). 

In  the  case  of  an  avowry  foi;  rent  in  arrear,  the  avowant  Amount  of 
ought  to  be  prepared  with  proof  not  only  of  the  amount  of  o^di  "omT*'^ 
the  rent,  but  also  of  the  value  of  the  distress  ;  for  the  stat. 
17  C.  2.  c.  7,  enacts,  that  if  the  plaintiff  be  nonsuit  after 
cognizance  or  avowry,  and  issue  joined,  or  if  the  verdict 
be  ^ven  against  the  plaintiff,  the  jurors  impannelled  to  try 
the  issue  shall  inquire  of  the  sum  in  arrear,  and  the  value 
of  the  goods  or  cattle  distrained,  and  that  the  avowant,  or 
he  that  makes  cognizance,  shall  have  judgment  for  such 
arrears,  or  so  much  as  the  goods  or  cattle  distrained  amount 
to.  An  omission  to  find  the  value  of  the  distress  cannot 
be  supplied  by  a  writ  of  inquiry  M, 

*Tne  proof  of  a  prescriptive  rignt  of  common,  where  is-  *  i299 

(r)  Harrison  y.  Bambyy  5  T.  R.  246 ;  2  B.  &.  A.  249. 

(s)  CM  y.  Bryan,  3  B.  &  P.'d48. 

(t)  Taylor  v.  Zamira,  6  Taunt.  524.  2  Marsh.  220.  Such  a  pay- 
meat  ought  to  ba  pleafied  specially,    ibid, 

(u)  CoBtey  V.  Diggona,  2  B.  &  A.  546. 

(«)  TreifiUan  v.  Pine,  11  Mod.  112 ;  Vin.  Ab.  tit.  Bailiff^  D. 

(y)  1  Lev.  255 ;  Rep.  Temp.  Hardw.  297 ;  2  Bl.  Rep.  763.  Rets 
▼.  Morgan^  3  T.  R.  349.  But  the  avowant,  &c.  would  still  be  at  li* 
berty  to  take  his  judgment  as  at  common  law,  for  the  statute  does 
not  extinguish  the  common-law  right  3  T.  R.  349.  Baker  v. 
Ladty  Carth.  254.  And  where  the  plaintiff  in  replevin  is  nonsuit, 
the  defendant  is  not  bound  to  have  his  damages  assessed  under  the 
statute,  or  take  the  earliest  opportunity  to  prosecute  his  writ  de 
retamo  Kabendo,  And  he  majpdistrain  toe  same  coods  for  rent  sub- 
sequently accrued,  previous  to  /suing  out  the  wnt  de  retamo  haben" 
doy  without  waving  bis  action  against  the  sureties  on  the  bond.  I 
Tannt.  218. 
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sue  is  taken  oo  soch  a  plea,  when  pleaded  in  bar  of  an 
avowry ,  for  takinff  cattle,  damage  feasanti  U  considered  in 
another  place.  In  general,  evidence  of  a  more  limited 
right  than  that  alleged  will  be  insufficient  (z).  But  evi« 
dence  of  a  more  ample  ri^ht  will  support  the  plea  (a). 
Thus,  if  the  plaintiff  prescribe  for  a  riffiit  of  common  for 
sheep,  his  replication  will  be  supported  by  evidence  of  a 
right  of  €omm<Mi  for  cows  as  well  as  for  sheep  (&). 

Where  the  lord  has  distrained,  and  issue  is  taken  on  tba 
levancy  and  couchancjr  of  cattle,  proof  that  part  only  were 
levant  and  couchant  will  not  support  the  issue  (c). 

Where  issue  is  taken  oa  a  plea  of  tender  of  amends  to 
the  person  entitled  to  receive  them,  it  seems,  that  evidence 
of  a  tender  to  the  bailiff  making  the  distress,  the  principal 
being  present,  is  insufficient.  But  if  a  distress  be  made 
by  a  biuliff,  in  the  absence  of  the  principal,  and  the  bailiff 
be  proved  to  be  bis  usual  receiver,  a  tender  to  the  latter 
seems  to  be  equivalent  to  a  tender  to  the  principal  (<2). 

The  sureties  in  a  replevin-bond  are  not  liable  beyond  the 
penalty  of  the  bond  and  costs  of  suit  (e). 

*RkS    inter  AUOS. 


Res  inter  alios.  Thk  rule  that  no  man  shall  be  c<Hicluded,  or  even  pre* 
judiced,  by  the  acts,  declarations,  or  conduct  of  stcang^a» 
as  it  is  founded  on  the  most  nmple  principles  of  natural 
justice,  has  ever  been  regarded  by  the  law  as  sacred  and 
mviolable. 

As  a  rational  being  and  moral  agent,  evei^  one  is,  to  a 
greater  or  less  degree,  responsible  for  his  own  acts  and 
conduct)  though  not  for  those  of  others. 

(z)  Supra,  tit.  Preicriptian. — Common.    And  see  Pring  v.  JETen- 
•     ley,  B.  N.  P.  59.    Eotkeram  v.  Qremj  Cro.  Eliz.  593 ;  B.  N.  P.  €0. 

(a)  iSupro,  tit.  PrescripHtm, 

(b)  Bushwood  v.  Pond,  Cro.  Eliz.  72SI.  BmUffs  of  3Wto^ry  v. 
BrickneU,  1  Taunt.  142. 

(c)  SUmer  y.  Mm,  2  Roll.  Ab.  706 ;  B.  N.  P.  299 ;  suphi,  990. 

(d)  Gilb.  on  Replevin,  89. 

(t)  Heffard  v.  ^Iger,  1  Taunt.  218.  Sureties  on  a  repleTin4M»id 
are  not  discharged  by  giying  time  to  the  plaintiff.  Moore  v.  Bow^ 
maker,  6  Taunt.  379 ;  2  Marsh.  392. 

Declaration  against  a  Surety ;  plea,  that  the  plaintiff  in  replevin 
did  prosecute  his  suit,  and  that  it  ia  still  depending ;  issue  being  ta- 
ken on  a  traverse  of  the  prosecution,  upon  evidence,  that  alter  the 
removal  of  the  cause  into  tfie  court  tbove,  the  landlord  and  tenant 
entered  into  an  agreement  to  stay  proceedings,  the  surety  was  held 
to  be  liable.    HoSUH  v.  ilfotm<  Stepken,  2  D.  ^  R.  343. 
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As  againut  himwlf,  it  is  fair  to  presume  that  evenr  man's       part 
words  md  actions  correspond  witn  the  truth ;  it  is  nis  own         iv* 
&ult  if  they  do  not ;  but  it  would  be  in  the  highest  degree  — .......^— - 

rash  and  unjust  to  found  such  a  presumption,  generally,  ^^  >°^'  ^^^^ 
upon  the  acts,  conduct,  or  declarations  of  strangers,  with* 
out  any  au&ority  from  the  party  wIkmu  they  affect. 

Many  of  the  illustrations  of  this  rale  have  already  been 
adverted  to.  No  declaration,  or  written  entr^a),  or  even 
affidavit  made  by  a  stranger,  is  evidence  agamst  any  man* 
Neither  can  any  one  be  affected,  still  less  concluded,  by 
any  sentence,  decree,  or  judgment,  in  any  suit  or  legal 
proceeding  to  which  he  was  not  actually,  or  in  considera- 
tioB  of  law,  privy  {h). 

It  is  evident  mat  this  objection  can  never  operate  to  the 
exclusion  of  any  statement,  recital,  or  entry  of  a  fiict,  which 
tile  law  regards  as  a  proper  and  safe  medium  for  conveying 
tin  truth  to  a  Jury  ;  for  there  the  evidence  is  admissible,  be- 
cause it  is  in  itself,  and  in  its  connexion  with  circumstan- 
ces, deserving  of  *  credit,  and  it  is  no  more  res  inier  alios  *  1301 
than  the  fact  itself  is.  Nor  does  the  objection  ever  apply 
^whefe  the  conduct  or  declaration  of  another  operates  not 
by  way  of  admifiision  or  mere  statement,  but  as  evidence, 
from  its  connexion  with  the  fact  itself.  Thus,  if  A,  make 
a  private  memorandum  of  a  fact,  in  which  B.  has  an  inte- 
rest, that  memorandum,  generally  speaking,  would  not  be 
evidence  against  B. ;  it  would  mil  withm  the  description 
of  res  inter  alios;  but  if  it  were  a  meraorandmn  of  a  fact 
peculiarly  within  die  knowledge  of  ^.,  and  made  in  the 
Mual  course  of  business,  and  emecially  ifJi.  by  that  entry 
charffed  himself,  h  Woukl  be  admissible  in  evidence  after 
dii9  cteath  o(A. ;  not  that  it  operates  against  B.  by  way  of 
admisnon  of  tbe  feet,  (or  if  so  it  would  be  admissible, 
whether  A.  were  living  or  dead ;  but  because,  under  those 
circumstances,  the  law  conmders  the  entry  as  a  proper  me- 
dium for  communicatinc  the  original  fact  to  ^tie  Jury,  the 
testimony  of  A.  himself  being  unattainable. 

So  the  declarations  of  deceased  persons,  and  evidence 
of  reputotion,  in  matters  of  public  prescription  and  pedi- 
gree, are  admissible,  not  because  strangers  have  any 
power  to  conclude  a  party  by  what  they  may  choose  wan- 
tonly to  ^Meit  upon  tne  subject,  but  because  the  law  con* 
siders  the  evidence  to  be  sufficiently  deserving  of  credit, 
as  a  means  of  communicating  the  real  fact,  to  be  offered 
to  a  Jury.    And  whenever  that  is  the  case,  it  is  obvious 

(m)  Stipm,  ¥ol.  IL  p.  4S,  3,  4. 
(hi  Supra,  Vol.  I.  p.  185. 191. 
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that  such  declarations  or  reputation  are  no  more  ret  uUer 
alios  than  if  the  declarants  themselves  had  stated  what  they 
knew  upon  oath  to  the  Jury. 

Many  of  the  applications  of  this  principle  are  adverted 
to  under  the  particular  heads  to  which  they  belong. 

A  man  is  affected,  in  a  greater  or  less  degree,  by  *all 
his  own  admissions,  and  by  the  inferences  to  be  derived 
from  his  conduct.  Some  of  these  are  so  strong  in  their 
nature  that  they  do  not  act  merely  as  evidence,  but  possess 
a  still  superior  effect  annexed  to  them  by  the  law,  on 
grounds  of  legal  policy  and  convenience.  Thus,  a  solemn 
admission  under  tiie  seal  of  the  party  does  not  operate  as 
mere  evidence,  but  is  absolutely  conclusive  as  to  the  fact 
admitted  (m).  In  other  instances,  a  representation  made 
by  one  party,  on  the  faith  of  which  he  has  induced  another 
to  act,  and  thereby  gained  an  advantage  to  himself,  is 
usually  conclusive  upon  the  former,  although  it  does  not 
amount  to  an  absolute  estoppel  in  law  (n). 

And  again,  a  mere  collateral  and  casual  representation 
is  always  evidence  against  the  party  who  made  it,  although 
it  is  usually  inconclusive  in  its  nature  (o^.  *       i 

The  operation  of  the  principle  brancnes  out  still  more 
widely  in  its  application  to  acts  or  admissions  made  by 
others,  but  authorized  or  assented  to  by  the  party,  and  to 
which  he  may  be  considered  to  be  privy.  He  is  bound  by 
the  acts  and  admissions  of  his  ajzent  to  the  extent  of  the 
authority  delegated  to  him  (/»).  By  all  acts  done  by  others 
in  pursuance  of  a  general  object,  whether  it  be  legal  in  its 
nature ;  as  where  partners  embark  in  a  joint  trade  (o),  or 
illegal,  as  in  the  case  of  a  conspiracy ;  for  diere,  in  enect, 
the  act  or  declaration  of  one,  in  endeavouring  to  achieve 
the  common  purpose,  is  the  act  and  declaration  of  all  (r). 

The  same  principle  also  warrants  the  reception  of  all 
*  1303  jud^ents,  decrees,  and  judicial  proceedings  *  between 
parties  (e),  and  their  privies  (/)  in  matters  of  a  private 
nature. 

The  principle  also  extends  to  the  admission  of  all  judicial 
and  other  proceedings  of  a  public  nature,  for  to  these  all 
are  parties.  Thus  a  judgment  in  renij  and  all  surveys  and 
inquisitions  which  are  of  a  public  nature,  and  made  under 
authority,  are,  it  has  been  seen,  generally  admissible,  as 
to  the  facts  which  they  contain. 


(m)  Supra^  Vol.  I.  p.  302. 

(n)  Supra  31. 

(o)  Supra,  3i. 

{€)  Vol.  I.  p.  185. 191. 


(p)  Supra^  42. 

(q)  Supra,  ^, 

(r)  Supra,  47.  405. 4Q». 

(/)  Vol.  I.  p.  185.  192. 


&E6  INTER  AUOS.  1303 

^  There  are  some  points  as  to  tiie  admissibitity  of  declara*  tmxt 
tions  made  by  third  persons,  particularly  in  criminal  pro-  it. 
ceedings,  which  ment  further  consideration ;  it  has  been  — ~— — — 
seen,  that  a  confession  by  B.  of  his  own  guilt,  and  also  of  Coo&itioB  by 
that  of  w4.,  although  forcible  evidence  against  B.,  would  ^P'^'^'P"!- 
not  be  admissible  against  A.  (^),  to  prove  the  guilt  cfA.; 
notwithstanding  this,  if  B.  be  the  principal  in  a  felony,  and 
A.  accessory  before  the  fact,  it  seems  that  the  confession 
by  B.  of  his  own  guilt  would  be  evidence  to  establish  that 
fiict  mediately  against  A,  In  practice,  where  the  princi- 
pal and  accessory  are  tried  together,  such  evidence  is  re- 
ceived to  prove  the  guilt  of  the  principal,  althou^  it  me- 
diately affects  the  accessory ;  hence  it  seems  to  be  also 
admissible  for  the  same  purpose,  that  is,  in  order  simply  to 
prove  the  guilt  of  the  prmcipal  where  the  accessory  is  tried 
separately  (A),  for  the  mere  circumstance  that  the  acces* 
sory  is  tned  with  the  principal  cannot  make  that  evidence 
admissible  which  would  be  madmissible  in  case  they  were 
to  be  tried  separately ;  it  has  also  been  seen,  that  the  re- 
cord of  the  conviction  of  the  principal  is  prima  facie  evi- 
dence to  prove  the  guilt  of  the  principal  (t).  Hence,  a^n, 
it  seems  to  follow  that  the  confession  of  the  principal, 
*  would  also,  in  such  case,  be  admissible  against  the  ac-  *  1304 
eessory,  in  order  merely  to  establish  the  guilt  of  the  prin- 
cipal, for  it  would  be  inconsistent  to  admit  the  record  of 
the  conviction,  which  may  have  been  founded  s<dely  on  the 
confession  of  the  principal,  and  yet  to  exclude  the  confes-* 
sion  itself.  It  would  manifestly  be  to  the  advantage  of  the 
accessory,  that  the  confession  should  be  given  in  evidence, 
rather  than  the  conviction  founded  upon  it,  for  he  would 
by  that  means  have  an  opportunity  of  cross-examining  the 
witnesses  in  order  to  impeach  the  confession.  If  the  mat- 
ter were  to  be  strictly  investigated,  it  would  probably  ap- 
pear that  the  declaration  of  the  principal,  as  to  the  fact  of 
his  own  guilt,  did  not  fail  within  the  general  objection 
against  hearsay  evidence,  which  is  founded  upon  experi- 
ence that  no  reliance  can  safely  be  placed  on  assertions 
made  by  strangers,  whose  means  of  knowledge,  and  whose 
inclination  to  declare  the  truth  are  equally  uncertain. 

But  such  objections  can  have  little  application  to  the 
case  of  a  principal  felon,  who  not  only  knows  the  fact,  but 
is  probably  the  only  person  who  knows  it,  and  to  whom  a 
connderable  degree  of  credit  is  due,  when  he  acknow- 

(g)  Supra,  53. 

(h)  See  R.  V.  Smithy  Leach,  C.  C.  L. 

fi)  Supray  14. 
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1304  ^^^  INTER  AUO&<. 

VABT       ledges  his  own  guilt,  and  subjects  himself  to  punishment. 
IT.        The  confession  of  ihe  principal  does  not  operate  to  his 
conviction  on  the  ground  that,  as  against  nim  who  has 


Coofenion  hj  Confessed  the  fact,  his  confession  must  be  taken  to  be  true, 
a  priDcipai.  whatever  the  real  opinion  of  the  Jury  may  be,  for  thejr  are 
not  warranted  in  convicting  unless  they  are  folly  satisfied 
upon  that  evidence,  that  he  is  actually  guilty ;  but  i^  such 
evidence  be  sufficient  to  convince  them  of  the  fiict,  it  is 
difficult  to  say  that  the  same  evidence  is  wholly  inadmissi- 
ble to  prove  the  very  same  fact  against  the  accessory. 
CoDTiction  of  Sir  Michael  Foster  (k)  makes  the  conviction  of  the 
^ ^"«rrin';  *  P™<^ip>J  to  be  evidence  against  the  accessory,  as  far  as 
1305  relates  to  the  guilt  of  the  principal,  upon  the  legal  pre* 
sumption  that  all  things  were  nte  ada  in  the  former  pro» 
ceeding.  It  may,  however,  be  doubted,  whether  this  rea- 
son be  sufficient  in  principle  to  warrant  the  admission  of 
such  evidence,  when  it  is  considered  how  frequently  the 
same  reason  mieht  be  urged  where  such  evidence  is  deci<- 
dedly  inadmissible  (2),  and  how  often  it  happens  that  a 
verdict  in  a  criminal  case  is  not  admissible,  even  as  against 
the  convicted  party  himself,  in  a  different  proceeding,  al- 
though he  had  an  opportunity  of  cross-examining  witness- 
es, and  rebutting  their  testimony,  by  proof  to  the  contrary 
upon  the  former  trial,  which  the  accessory,  when  tried  se- 
parately, had  not  an  opportunity  of  doing.  And  this  is 
the  material  difficulty.  Sir  M.  Foster  indeed,  himself  says, 
as  against  the  accessory,  the  conviction  of  the  principal 
will  not  be  conclusive,  it  is  as  to  him  res  inter  alios  aeku 
But  if  it  be  really  so,  it  is  difficult  to  conceiTC  how  it  is 
.  evidence  at  all  against  the  accessory  to  |nt>ve  so  important 
a  fact.  Sir  M.  Foster  does  not  appear  to  have  been  per- 
fectly satisfied  with  the  reason  which  he  had  given,  for  he 
adds,  in  a  subsequent  part  of  the  same  chapter,  ^^  I  have 
already  premised,  that  in  order  to  convict  the  accessory, 
it  is  not  necessary  to  enter  into  a  detail  of  the  evidence 
upon  which  the  principal  was  convicted ;  and  have  offisred 
some  reasons  for  my  opinion.  Another  weighty  reason 
occurreth,  which  it  will  be  sufficient  just  to  mention ;  the 
witnesses  against  the  principal  may  be  dead,  or  not  to  be 
found  when  the  accessory  is  brought  to  his  trial,  especial- 
ly after  a  long  interval  between  tl^  trials."  It  must,  how- 
ever, be  admitted,  that  this  difficulty  does  not  satisfactorily 
account  for  the  reception  of  such  evidence,  supposing  it 
*  1306  to  be  otherwise  inadmissible ;  *  and  if  it  be  clearly  admis- 

(k)  Foster,  965. 

,7^  Stipra,  Vol  I.  216. 


RULE  OP  COUKT.  1306 

Sible  on  principle,  it  is  dai^erous  to  resort  to  the  plea  of  part 

necesnty.    The  situation  of  the  parties  in  such  a  c^se  is  iv. 
most  peculiar,  the  accessory  is  privy  in  guilt  to  all  the  acts 


of  his  criminal  agent,  and  yet  he  may  be  actually  ignorant  Cooviction  of 
of  the  circumstances  attending  the  consummation  of  the  ^  Principal* 
crime.  It  is  reasonable  to  suppose,  that  the  principal  would, 
if  really  innocent,  have  repelled  the  charge,  had  he  pos-. 
sessed  the  means  of  doing  it,  which  the  mere  accessory, 
could  not  be  supposed  to  possess ;  and  as  he  was  unable. 
to  defend  himself,  it  is  highly  improbable  that  the  acces- 
sory would,  had  he  been  called  upon  to  do  so,  have  suc- 
ceeded better;  considering  the  crisninal  pritnty  between 
the  parties,  and  the  opportunity  of  defence  alre^y  afford- 
ed, the  law  may,  perhaps,  justly  consider  that  the  acces- 
sory has  already  had  an  opportunity  of  repelling  the  charge 
by  the  agency  of  his  partner  in  crime,  yet  not  so  far  as  to 
exclude  htm  from  still  impeaching  the  conviction.  To  a 
certain  extent,  the  conviction,  of  £e  principal  operates  in 
Tem  ;  thus  it  is  conclusive  against  the  alienee  of  lands  which 
belonged  to  the  attainted  felon"  (m).  And  so  strongly  wds 
his  conviction  supposed  to  operate,  even  against  the  ac- 
cessory, that  the  doubt  has  been,  not  whether  it  was  admis- 
sible evidence  to  prove  the  fact,  but  whether  it  was  not  ab- 
solutely candusive  (»),  and  it  is  sufficient  to  allege  the 
mere  conviction  of  the  principal  felon,  in  an  indictment 
against  the  accessory  (o). 

It  has  been  seen,  that  upon  the  trial  of  an  information 
yuo  vtarraniOf  the  judgment  of  ouster  against  a  corporator 
IS  evidence,  although  not  conclusive,  to  impeach  the  title 
of  the  defendant,  who  claims  through  that  corporator  (p). 

*RuLB  OF  Court. 

Thb  production  of  a  rule  of  Court  is  usually  sufficient, 
without  further  authentication ;  for  it  is  an  original,  whe- 
ther it  be  a  rule  of  the  same  or  of  a  different  court  (s). 

It  has  been  seen,  that  the  production  by  the  defendant 
of  a  rule  to  pay  money  into  Court,  does  not,  according  to 
the  practice  of  the  Court  of  Common  Pleas,  at  least,  give 
the  plaintiff 's. counsel  a  right  to  reply  (t).  The  produc- 
tion of  a  rule  of  court  for  committing  %  defendant  convict- 
ed of  a  misdemeanor  to  a  gaol,  to  be  imprisoned  for  a  term, 
accor#ng  to  his  sentence,  is  evidence  to  prove  an  allega- 

(m)  Vol.  I.  p.  224.  (o)  Foster,  365. 

(n)  Foster,  365.  (p)  Supra,  1264, 

(9)  Sdbjf  V.  Harrii,  1  Ld.  Raym.  745,  per  Treby,  J. 
(t)  2  Taunt.  267,  supra. 


1307  S£DUCTION. 

FAST      tiott  that  he  has  roceived  jiulgmeDt  of  impriaoiiBMit  far 
IT.        that  term  {q). 


ammmm* 


BsDVcmon. 


vice. 


Iv  an  actkm  (a)  for  debauchiiig  the  plauitiff '0  daughter 
aad  flenrant^Der  jvfoil  femlMifn  omm^,  it  is  necessary  to 
prove,  Ist.  That  the  daughter  resided  with  the  plaintiff, 
and  that  she  performed  some  acts  of  service  for  him.  Bol 
services  of  the  most  trifling  nature  are  sufficient  for  the 
purpose ;  the  relation  of  master  and  servant  being,  in  such 
*  1308  cases,  little  more  *than  matter  of  fiction^  made  use  of  lo 
|^>;oofofMr-  support  the  action.  And  therefore  it  is  unnecessary  to 
prove  any  contract  of  service  (b).  And  the  action  is  main- 
tainable, although  the  daughter  be  of  age,  if  she  reside 
with  her  fother  (e)  (2^. 

But  although  the  daughter  be  a  minor,  vet  if  she  reside 
in  another  personal  fimily,  at  the  time  01  the  seduction, 
without  an  mtention  to  return  to  her  fitther,  the  latter  can- 
not maintain  the  action,  although  she  actually  returns  to 
him  whilst  under  a^,  in  consequence  of  the  seducti<m, 
and  is  maintained  by  him  (i)  (3).    Otherwise,  if  she  be 

.(q)  CktHUe  ▼.  PaMnw^  Cor.  Abbott,  C.  J.  Westminstier  Sitt.  after 
MicL  T.  1832.    But  see  Woodiroqfe  v.  fFUIiaiM,  6  Taunt.  19. 

(a)  The  action  is  usually  laid  in  case ;  but  where  the  offence  has 
been  accompanied  with  an  UUgal  entry  in  the  father's  or  master's 
house,  it  may  be  laid  by  way  of  aggravatibn  in  trespass  quart  dau- 
tumfregU,  BenneU  v.  M:ott,  2  T.  R.  167.  Woodward  y.  WtOUm,  2 
N.  R.  476.  Macjadzen  ▼.  Olivantj  6  East,  367.  And  a  count  may 
be  joined  for  assaulting  the  daughter.    2  N.  R.  476^— <1). 

(b)  BenneU  v.  JBeoU,  2  T.  R.  166.  And  see  Woodward  ▼.  WaUont 
2N.  R.476.    /onet  v.  £»««ti,  Peake's  C.  233. 

(e)  Booth  v.  Cha/rUwh  cited  5  East,  47, 
(d)  Dean  v.  Fed,  5  East,  45. 

(1)  [An  action  by  a  father  for  debauching  his  daughter,  may  be 
craier  trespass  or  case.  Parker  v.  JBUiott,  Gilmer,  33.  Case  may 
be  brought  by  a  father  for  the  loss  of  his  daughter's  service,  and 
expenses  incurred  hy  him  in  consequence  of  her  being  debauched 
and  got  with  child,  no  forcible  injury  to  himself  or  his  property  be- 
ing ijleged  in  the  declaration.  Parker  ▼.  EUioU^  6  Munf.  687.  It 
will  be  found,  upon  SKamination  of  the  American  cases  on  this 
subject,  that  no  settled  form  of  action  is  adopted,  but  that  case  and 
trespass  are  brought  indifierently.] 

(2)  [Where  the.  daughter  is  above  the  age  of  twenty-one  j^ears, 
the  father  cannot  maintain  an  action,  unless  she  is  actually  in  his 
service,  -so  as  to  constitute  the  relation  of  master  and  servant 
^fiddeeon  v.  Stryker,  10  Johns.  115.] 

(3)  [In  MarHn  r,  Payne^  9  Johns.  387,  this  doetrme  was  wholly 
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manfy  dnMt  with  hm  co^teat,  and  wiih  the  inientioD  €f  pjat 

returning,  even  although  she  be  of  age  {e) ;  or  if  it  be  pn^  it. 
ired,  that  the  defendant  engaged  her  as  a  servant,  and  in- 


dneed  her  to  live  in  his  house  as  his  servant,  with  intent  to  Proof  of  ter- 
sediiee  her  m.  ^'"• 

If  the  daugnter  has  a  fixed  residepee  in  another  family, 
the  person  with  whcmi  she  resides  may  maintain  the  ac- 
tion (g).    And  the  Jury,  in  such  a  case,  are  not  limited  in 

(e)  Mnttm  v.  Mme  Mam^  cited  5  East,  47.  * 

(f)  .Sj^M^v.  Oimera, 3 Starkie's C. 48a 

ff^)  irmn  v.  Dearman,  11  Easi,  94.  Dean  v.  Pee2, 5  East,  45. 
JBAnotmm  v.  Jfocftaf,  3  T.  R.  4. 

■  ■      ■■■  III.*  I  ■■     ■        I  ■  I 

denied.  A  daughter  of  the  age  of  19  years,  with  the  consent  of 
her  father,  went  to  live  with  her  uncle,  for  whom  she  woriied  when 
sIm  pleased,  and  be  agreed  to  pay  her  for  her  work ;  but  there  was 
no  agreement  for  her  continuance  in  his  hous^  for  any  time. 
While  in  her  uncle's  house,  she  was  seduced,  ^c.  and  immediately 
afterwards  returned  to  her  father's  house,  where  she  was  main- 
tained, and  the  expense  of  her  lying-in  paid  by  him ;  though,  if  the 
toiisibrtune  had  not  happened  to  her,  she  had  no  intention  of  re- 
luming to  her  father :  It  was  held  that  an  action  on  the  case  was 
nssintainable  by  the  father  against  her  seducer ;  the  father  not  ha- 
ving devested  himself  of  his  power  to  reclaim  the  services  of  his 
daughter,  and  the  relation  of  master  and  servant  was  presumed 
fh>m  his  right  to  her  services,  arising  from  his  liability  to  maintain 
and  provikfe  for  her  while  under  age.  8o  in  fhmkdh  v.  Barr,  8 
Berg.  4&  Rawle,  96,  it  was  held  that  a  father  may  maintain  an  ac« 
lion  for  the  seduction  of  his  minor  daughter,  per  ^uod  serviUum  amu 
nty  though  at  the  time  she  did  not  reside  with  him ;  provided 
she  was  subject  to  his  control,  and  he  was  entitled  to  com- 
mand her  services.  S.  P.  Vanhom  v.  Freeman,  1  Halsted's  Rep. 
3SSS.  And  it  seems  that  such  action  will  lie,  although  the  loss  of 
service  appears  to  have  arisen  from  distress  of  mind,  and  not  to 
have  been  occasioned  bypregnaojgr.  1  Halsted's  Re}),  ubi  sup. 

In  JIfann  v.  BarreU,  6  Esp.  C.  32,  it  was  held  that  if  a  daughter 
performs  all  the  duties  of  a  servant,  and  all  domestic  offices  in  her 
father's  house,  though  she  does  not  sleep  there,  yet  if  she  be  sedu- 
ced, the  father  may  support  an  action, /ler  auad  aervUium  ammL 

In  JhplegaU  v,  Kubley  2  Marsh.  (Ken.)  Rep.  129,  it  was  decided 
that  if  the  declaration,  in  an  action  for  seducing  the  plaintiff's 
daughter,  avers  the  daughter  to  be  the  plaintiff's  servant,  it  is  good, 
though  the  averment  of  the  daughter's  infancy  be  omitted. 

In  Logan  v.  Murray,  6  Serg.  &  Rawle,  175,  the  Supreme  Court 
of  Pennsylvania  decided  that  an  action  cannot  be  maintained  b^  a 
mother  for  debauching  her  daughter,  jfer  quod  strvitium  am%$Uf 
where  the  seduction  was  'during  the  hte  time  of  the  father  with 
#hom  the  daaghter  resided  at  the  time ;  although  after  the  fiither's 
death,  she  remained  with  the  modier,  who  was  at  the  expense  of 
her  lying-in,  and  who  supported  her  and  her  chikL  -In  Cosm  v. 
Majii,  2  Penn.Rep.  583,  the  Supreme  Court  of  New  Jersey  made  a 
^ctly  contrary  decision.] 


1308  SEDUCTION. 

FABT      tiiev  vefdict,  to  the  mere  daoiage  arisiDg  from  the  low  of 
IV.        aervioe  (h). 
-— — — *     The  aaughter  is  a  competent  witness  to  prove  the  sedac- 
SedttcUon.       |ion  (t) ;  and  although  it  is  not  absolutely  essential  to  call 
her  as  a  witness,  the  <»nission  to  do  so  would  be  open  to 
great  observation  (k)  (4). 
*  1309      *The  plaintiff  must,  of  course,  be  prepared  to  prove  the 
Damage.         amount  of  the  expenses  to  which  he  has  been  put,  in  sup- 
porting the  daughter,  and  supplying  her  with  the  necessa- 
«y  me£cal  attendance.    It  is  not  essential  to  show  that  an 
apothecarv's  bill  has  been  actually  paid,  the  plaintiff  being 
liable  to  the  payment.    But  it  seems  that,  in  such  a  case, 
he  would  not  be  entitled  to  recover  for  a  physician's  fees, 
unless  they  have  been  actually  paid,  for  be  is  not  legally 
liable  to  pay  them  (2). 

The  Jury,  in  a  case  of  this  nature,  are  not  confined  in 
their  estimate  of  damages  to  the  mere  amount  of  the  da- 
mage from  loss  of  service  and  the  expenses  consequent  up- 
on the  seduction,  but  may  award  a  compensation  for  the 
dishonour  and  disgrace  cast  upon  the  plaintiff  and  his  fa- 
mily by  such  an  injury.  The  plaintiff  should  be  ready  to 
IH'ove,  in  aggravation  of  damages,  the  state  and  situation 
of  his  family  at  the  time  (m),  the  conduct  and  demeanour 
of  the  defendant,  and  the  terms  upon  which  he  was  allow- 
ed to  visit  the  family,  as  that  he  professed  to  visit  the  fa- 
mily as  the  daughter's  suitor  (n),  and  was  received  on  that 
footing. 
It  has  been  said,  that  evidence  to  show  that  the  defendant 

Erevaited  by  means  of  a  promise  of  marriage  is  inadmissi- 
le  (o).  This,  however,  seems  in  *  principle  to  be  very  ques- 

(h)  hwin  V.  Dearman,  11  East,  24. 

(i)  Cock  V.  Worthamy  2  Str.  1054. 

(k)  See  Farmer  ▼.  Joseph^  Holt's  C.  451. 

(I)  Dixon  ▼.  BeU,  1  Starkie's  C.  287. 

(m)  The  plaintiff,  it  is  said,  may  give  evidence  of  the  general 
good  conduct  of  his  fiunily,  and  of  the  number  of  his  other  children 
in  aggravation  of  damages.    Bedford  v.  ^Kwtly  3  Esp.  G.  119. 

(n)  EOM  V.  J>nekl%ny  5  P{ice,  641. 

fo)  Dodd  V.  JTorriMj  3  Camp.  519.  Peake's  L.  Ev.  355.  And  see 
the  observations  made  upon  this  case  in  EOioU  v.  Mcklifiy  5  Price, 
641,  and  the  observations  of  Garrow,  B.  who  said  the  distinction  is, 
where  the  actual  promise  of  marriage  is  not  relied  on  as  a  promi- 
nent part  of  the  case,  but  is  merely  collateral  to  the  main  object  of 
the  action,  as  to  vin<ficate  the  character  of  the  young  woman  when 
assailed  by  the  defence  set  up. 

(4)  [See  M^Fariand  v.  Skaw^  cited  Vol.  II.  463,  note  (1).] 
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iionflble ;  for  this  is  to  exclude  evidence  of  the  extent  of  the       pabt 
iniury,  and  of  the  means  used  to  perpetrate  it,  which,  in         iv/ 
all  cases  where*  the  Jury  are  to  assess  the  damages,  seem  .^.— «— — — 
to  be  material  for  their  consideration.    But  no  evidence  i>u»as«** 
of  the  daughter's  general  character  for  chastity  is  admissi- 
ble until  her  character  has  been  impugned  on  the  other 
side  (p)  (1).  • 

The  defendant  may,  in  mitigation  of  damages,  adduce  D«fence. 
any  evidence  which  tends  to  uiow  that  the  consequence 
has,  in  part,  resulted  from  the  improper,  negligent,  and 
imprudent  ccmduct  of  the  plaintiff  himself. 

Where  a  father  permitted  one  whom  he  knew  to  be  a 
married  man  to  visit  his  daughter  as  a  suitor,  upon  an  al- 
leged probability  of  a  divorce,  or  of  the  death  of  the  wife, 
Ld.  Kenyon  went  so  ftr  as  to  hold  that  an  action  for  se- 
duction could  not  be  maintained  (a)  (2),  Other  remarks 
belonging  to  this  head  have  beenmaae  in  another  place  (r). 

To  support  an  action  for  seducing  or  harbouring  an  ap-  Seduction  of  u 
prentice  or  hired  servant,  the  plaintiff  must  prove  me  con-  ■•'v«o<« 
tract  of  apprenticeship  or  service ;  the  fact  of  soliciting 
the  apprentice  or  servant  to  leave  the  service  ;  with  a 
knowledge  of  the  fiict,  that  he  was  at  the  time  the  appren- 
tice <w  servant  of  the  plaintiff ;  or  that  the  defendant  har- 
boured the  party  after  notice  of  the  contract,  and  a  request 
to  deliver  him  up. 

Proof  that  the  defendant,  being  a  captain  on  therecruit- 
inff  service,  asked  the  plaintiff's  servant  whether  *he  would  *  1311 
eiuist,  and  gave  him  money,  is  sufficient  evidence  of  en- 
ticement {$). 

And  proof  of  an  indenture  of  service,  by  an  in&nt  negro 

(p)  BamfiM  v.  Mcuseyf  1  Gamp.  460.  And  it  has  been  said,  that 
an  attempt  to  impugn  ber  character  on  cross-examination  is  iDsuf- 
ficient.  uodd  v.  JVorrif,  3  Gamp.  519,  or  an  attempt  to  prove  a  sm- 
^le  act  of  unchastity  before  her  ac<}uaintance  with  the  defendant, 
18  insufficient  to  warrant  general  evidence. 

(q)  EeddU  v.  ScooU,  Peake's  G.  240. 

(r)  Supra^  369, 370, 1.^ 

(«)  Keayie  v.  Boycott^  2  H.  B.  511. 

(1)  [In  Meriey  ▼.  Hmne»f  2  Gaines'  Rep.  292,  it  was  decided  that 
it  is  no  defence  to  an  action  of  this  kino,  that  the  daughter  is  un« 
chaste,  unless  it  be  shown  that  the  father  connived  at  her  criminal 
intercourse.  In  Wallace  v.  Clark^  2  Overton's  Rep.  93,  it  was  held 
that  the  general  character  of  the  daughter  cannot  be  given  in  evi- 
dence, in  an  action  by  her  father  against  her  seducer.] 

(2)  [A  father  cannot  maintain  an  action  for  debauching  his 
daughter,  if  he  has  consented  to,  or  connived  at,  her  improper  in- 
tercourse with  the  defendant.  Seagar  v.  Sligerlandj  2  Gaines'  Rep^ 
219.] 
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pjkBT      ilave,  in  the  West  Indies,  by  which  the  latter  covenanted 
TV.         to  serve  for  a  term  of  years,  entitles  the  master  to  recover 
—————  from  the  seducer  {t), 

SeductioD  of  a      The  pluBtiff,  in  an  acticm  for  seducing  his  servants,  may 
'^^     '  recover  damages,  not  merely  for  the  loss  of  service,  as  oaf* 

cttlated  on  the  time  for  which  they  were  engaged  to  serve, 
but  on  the  whole  consequential  damage  (u). 

Set-off  (a). 

Where  notice  of  set-off  has  been  given,  the  defen- 
*1312  dant,  to  entitle  himself  to  enter  upon  evidence  *  of  the 

(t)  Keane  v.  BoycaU,  2  H.  B.  511. 

(u)  Gunter  v.  ^stor^  4  Moore,  12 ;  where  the  servants  were  bire<l 
to  work  by  the  piece,  and  the  Jury  havmg  given  1,6001.  damages, 
the  Court  refused  a  new  trial. 

(a)  By  the  stat.  2  Gteo.  2.  e.  22.  s.  13,  where  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  or,  if  either  party  sue  oi 
be  sued  as  executor  or  administrator,  where  there  are  mutual  debts 
between  the  testator  or  intestate,  and  either  party,  one  debt  may 
be  set  against  the  other,  and  such  matter  may  be  given  in  evidence 
upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case 
shall  requu^ :  so  as  at  the  time  of  pleadhig  the  general  issue  {*% 
where  any  such  debt  of  the  plaintiff,  his  testator  or  intestate,  is  in* 
tended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of  the 
particular  sum  or  debt  so  intended  to  be  insisted  on,  and  on  what 
account  it  became  due,  or  otherwise  such  matter  shall  not  be  idr 
lowed  in  evidence  under  such  issue. 

Where  the  defendant  means  to  insist,  that  the  sum  sought  to  be 
recovered  was  intended  in  satisfaction  of  a  debt  due  to  him  from 
the  plaintiff,  or  in  satisfaction  of  a  claim  whicli  he  had  on  the  plain- 
tiff^ a  notice,  or  plea  of  set-off,  is  unnecessary ;  the  circumstancea 
are  admissible  in  evidence  under  the  aeneral  issue.  Dale  v^  Sol- 
leUy  4  Burr.  2133.  And  so  it  is  where  the  assignees  of  a  bankrupt 
sue  ;  for  by  the  stat.  5  Geo.  2.  c.  32,  s.  28,  they  cannot  recover  more 
than  the  balance  due  to  the  bankrupt.  And  see  the  statute  46  Geo. 
3.  c.  101. 

There  can  be  no  set-off  to  an  avowry  for  rent.  Sapsford  v; 
Fkicker,  4  T.  R.  512.  [See  6  Taimt.  524.]  Nor,  as  it  seeois,  to  an 
action  of  ttssumpsU^  for  not  accepting  a  bill  of  exchange  at  two 
months  date,  according  to  the  contract  upon  a  sale  of  goods ;  the 
action  having  been  brought  before  the  expiration  of  the  two  months. 
Huichinaan  v.  Reid,  3  Camp.  329.  Nor  to  an  action  for  breaches  of 
covenant.    fFam  v.  Biekfinrd^  7  Price,  550. 

Declaration  for  not  proving  for  aciM)mmodation  bills,  whereby 
the  plaintiff  was  obhged  to  pay  the  amount,  and  interest  and  ex- 
penses, a  set-off  cannot  be  pleaded.  BardtatAt  v.  J^tthenoood,  5  B. 
&A.93. 

Unliquidated  damages  cannot  be  set  off.    fVeeman  v.  IhgaU^  1 


^^ 


(*)  The  plea  of  nan  eai  faeium  is  not  a  general  keoe  for  this  purpoie^ 
Oldtr4hifw  V.  Thomony  1  Stirkie's  C.  311 ;  5  M.  &;  8.  164. 
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set-ofTy  must  first  prove  his  notice  according  to  the  star       part 
tote.  tr. 


Bla<  Rep.  dd4.  Doufdand  v.  Thomson^  2  Bla.  Rep.  910.  HmtUU 
▼.  StricUand,  Cowp.  56.  WetgaU  v.  Wdteri,  6  T.  R.  488.  QQUU 
▼.  Mmomanj  1  Taunt.  137. 

Ji,  guarantees  to  B.  goods  sold  by  him  to  C,  who  becomes  bank- 
rupt, wl  admits  the  amount  of  goods  supplied,  yet  B.  cannot  set 
off  the  amount  against  wl  Crawford  v.  J^irixrut,  4  Esp.  C.  207  ; 
9teu8i  if  the  d^Mutge  to  B.  be  adjusted  between  Jf.  and  B.  ib. 

In  an  action  by  a  servant  for  wages,  the  master  cannot  set  off 
the  value  of  goods  lost  by  the  negligence  of  the  plaintiff,  although 
he  has  admitted  his  liability.    Le  Lair  y.  Bristow,  4  Camp.  134. 

But  where  it  was  part  of  the  original' agreement,  that  thesenrant 
should  pay,  out  of  his  wages,  for  all  his  master's  goods  lost  by  hii 
negligence,  the  value  may  be  deducted  under  the  general  issue.  Ib. 

And  a  custom  in  trade  to  set  off  the  amount  of  damages  done  to 
goods  dyed,  is  a  good  defence  under  the  general  issue.  Bamfard 
V.  Harria^  1  Starlue's  C.  343. 

Money  agreed  to  be  paid  on  breach  of  a  condition  of  an  agree- 
ment, as  liquidated  damages,  may  be  sat  off.  Fletcher  y.  IhAe^  2 
T.  R.  32.  But  uncertain  damages,  resulting  from  breach  or  cove* 
nant,  cannot.     WeigaU  y.  Waters^  6  T.  R.  488. 

A  manufacturer,  who  refuses  to  deliver  goods  ordered  till  the 
price  be  paid,  or  security  given,  may  set  off  the  amount  as  goods 
baj^ained  and  sold.    Dunmore  v.  Taylor^  Peake's  C.  41. 

'Hie  debt  set  off  must  be  due  from  the  plaintiff  in  the  character 
in  which  he  sues  to  the  defendant  in  the  character  in  which  he  is 
sued.    Staniforffi  v.  Fdlowa,  1  Marsh,  184,  infra. 

An  aUomey  cannot  set  off  his  bill  for  business  done  in  court  un- 
less he  has  nreviously  delivered  a  bill  signed.  Bulman  v.  Birkett^ 
1  Esp.  C.  449.  But  it  is  not  necessary  that  a  month  should  intervene 
between  the  delivery  of  the  bill  and  the  trial.    Ibid. 

Ji,  B.  and  C.  having  delivered  bills  to  />.  for  a  specific  purpose, 
the  assignees,  under  a  commission  of  hankrupt  against  Jl.  and  B., 
bring  an  action  against  P.  for  the  proceeds;  D.  cannot  set  off  a  debt 
due  from  •^.  B.  and  C.    Staniforlk  v.  Fdhws,  I  Marsh.  184. 

As  to  set-off  in  actions  brought  by  assignees  of  a  bankrupif 
Videaupra^  196. 

Where  the  defendant  had  sustained  a  loss  by  means  of  A.  B, 
which  was  fixed  at  1,900Z.,  and  A.  B.  engaged  that  he  would,  for 
the  space  of  four  years,  recommend  certain  parcels  of  cotton  to  the 
defendant,  which  he  should  purchase  by  notes  at  three  months  date, 
and  engaged,  at  the  expiration  of  four  years  to  pay  him  that  sum, 
if  the  profits  did  not  amount  to  so  much,  and«tf.  B.  became  bank-> 
nipt,  it  was  held  that  such  sum  could  not  be  set  off  against  the 
assignees.    Hancock  v.  JE?nlt0Mif ,  3  T.  R.  435. 

A.^  before  his  bankruptcy,  deposits  a  bill  with  B.  to  raise  money, 
and  B.  advances  money  to  A,  on  the  credit  of  the  bill.  B.  has  not 
a  hen  on  the  bill  for  the  general  account,  but  nnlj  for  so  much  as 
he  has  advanced  on  the  particular  bill.  Key  v.  Fhni^  1  Moore,  451. 
[8  Taunt.  21.  S.  C] 

Where  A,  purchased  of  B.  two  parcels  of  goods  at  difilerent 
times,  and  to  be  paid  for  at  different  times,  and  when  the  first 
became  due.  A,  lodged  in  B.'s  hands  a  bill  of  exchange  for  a  larger 
amount  than  the.  first  parcel*  B.  engaging  to  return  the  overpus 

▼OL.  UT.  3T 
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|»A&T  *  Whether  the  set-off  tie  pleaded,  or  notice  \»  given, 

IV.         the  defendant  must   prove  his  demand  as   if  he  were 
'  plaintiff. 

when  the  bill  should  be  paid,  and  B,  received  the  amount  of  thei 
bill,  and  then  A»  became  a  Imnkrupt,  it  was  held,  thai  in  an  action 
l^y  A>%  assignees  for  the  sarpkis  or  the  bill,  A.  might  retain  it  to 
satisi^  the  demand  of  A»  for  the  second  parcel  of  goods.  Mdnfn 
V.  muM,  7  T.  K.  378. 

'  Where  a  creditor  of  the  bankrupt  purchase  goods  from  the 
ba^^krupt  after  an  act  of  bankruptcy,  but  more  than  two  months 
before  the  commission,  he  is  entitled  (since  the  46  Geo.  3.  c.  101. 
8.  3)i  to  set  off  the  debt  due  to  him  in  an  action  bj  the  assignees 
Ihr  tne  value  of  the  eoods.    Soutkwood  v.  TWor,  1  B.  &  A.  471. 

Goods  are  pledged  to  secure  a  debt,  part  of  which  is  paid  before 
act  of  bankruptcy ;  after  an  act  of  bankruptcy  fresh  advances  are 
made,  this  is  not  a  case  of  mutual  credit  within  the  statute  of 
5  Geo.  %  c.  90.  s.  2a 

The  statute  is  confined  to  demands  on  such  credits  only  as  will 
in  th«dr  nature  terminate  In  a  debt.  Rut  v.  Ifarf,  3  Moore,  547. 
|£l.  0.  8  Taunt.  499.]  A  guaranty  against  contingent  damages  is 
not  within  the  statute.    Sampson  v.  J&urton,  2  B.  £  B.  89. 

Where  the  executors  of  an  underwriter  sue  a  broker  for  pr»- 
miums^  the  defendant  cannot  set  off  returns  of  premium  which  be- 
came due  after  the  testator's  death.  Houston  v.  Robertson^A 
Camp.  342. 

Where  A.  being  appointed  by  B.  to  receive  his  rents,  after  the 
death  of  B.  received  money  due  to  him  in  his  life-time,  it  was  held, 
that  A,  could  not  set.  off  against  the  executrix  of  B.,  who  brought 
an  action  for  this  debt  in  her  own  name,  a  debt  due  to  him  mm 
the  testator ;  for  the  testator  himself  never  had  any  cause  of  action 
against  the  defendant.^  B.  N.  P.  180.  Shaman  v.  Thomson^  C.  B. 
11  Geo.  3.    See  Rogerson  v.  Ladhroke^  1  Bing.  93. 

A  debt  due  to  a  man  in  right  of  his  wife  cannot  be  set  off  in  an 
action  against  him  on  bis  own  bond.  B.  N.  P.  179.  Pagnttr  v. 
Walker^  £ast,  4  Geo.  3.    Cook  v.  Dixony  B.  R.  1735. 

A  debt  due  from  the  wife  dum  soIcl,  cannot  be  set  off  in  an  action 
brouffht  by  the  husband  alone.  Wood  v.  Aktrs^  2  Esp.  C.  594.  un- 
less the  husband  has  made  himself  individually  liable.    Ibid. 

A  defendant  sued  for  his  own  debt  may  set  off  a  debt  due  to  him 
as  survivingoarfner.  Slipper  v.  StidHone^  5  T.  R.  493.  Frtnek  v. 
Jhidrade,  6  T.  R.  582 ;  and  see  Smith  v.  BafTot0,2  T.  R.  47& 

In  an  action  brought  by  an  ostensible  and  dormant  partner,  the 
defendant  may  set  off  a  debt  due  from  the  ostensible  partner  alone. 
Boss  tf  another  v.  Decy^  2  Esp.  C.  469.  n.  Cor.  Kenyon,  C.  J.  and 
vide  tit.  Partner. 

A,  and  B.  indorse  a  note  to  B.  given  them  by  C ;  in  an  action 
by  B.  (who  carries  on  trade  separately)  as  indorsee  against  C,  the 
latter  may  set  off  a  debt  due  from  A.  and  B,  Puller  ^  others  v.  Roe 
ii  others,  Peake'sC.  197.  Cor.  Kenyon,  C.  J.  See  Ex  parte  HanrnSf 
Id  Ves.  34a  Ex  parte  St^hens,  11  Ves.  27.  Ex  parte  Tiot^ood, 
ib.  517 ;  and  Fair  v.  JiPher,  16  East,  130,  infra,  J317. 

The  different  situations  in  which  the  buyer  and  seller,  and  thair 
fhctor  or  broker,  are  placed  in  relation  to  each  other,  afSwd  fre- 
quent discussions  as  to  the  right  of  set-oft^  especially  where,  the 
bankmptcy  of  one  of  the  parties  has  int^nren^^   The  gMat  prisp 
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•  The  proof  of  the  set-off  must,  of  course,  correspond       ikki 
with   the  plea  or  notice  of  set-off.      Nearly  the  same         if. 


ctple  upon  which  many  of  these  cases  turn,  is  this,  that  where  the 
name  of  the  principal  is  disclosed,  the  principal  vendor  and  vendee 
are  the  creditor  and  dehtor,  although  the  agent  in  selling  acted 
under  a  del  credere  commission. 

If  a  fcKtoTj  upon  a  del  credere  commission,  sell  goods  as  his  owq, 
and  the  bnyer  know  nothing  of  the  principal,  the  buyer  may  set  on 
any  demand  which  he  may  have  on  the  factor  against  a  demand  for 
the  goods  made  by  the  principal.  George  v.  Ckig^gett,  7  T.  E.  851^. 
Rabone  v.  WiUiamSf  7  T.  R.  360.  n.  But  a  hroker  in  selling  goods 
without  disclosing  the  name  of  his  principal  acts  beyond  the  seem 
of  his  authority,  and  the  buyer  cannot  setoff  the  debt  from  the 
broken    Baring  v.  Ctmity  2  B.  &  A.  137. 

Where  a  broker  sold  goods  to  SmiUh  Sc  Co^  on  a  commission  dd 
er^dere^  from  JUefurier,  and  re-sold  the  goods,  by  direction  of  i$Ml4 
and  C^.,  and  afterwards  disclosed  the  name  of  his  principal  19 
Smith  if  Co^  and  afler  the  expiration  of  the  credit  to  Smith  if  C^ 
paid  the  proceeds  to  Mesnrier,  it  was  held  that  the  broker  could 
not,  in  an  action  by  the  assignees  of  Smith  if  Co,,-  who  bec&md 
bankrupts,  set  off  the  pajment  to  Jkfetfvrier.  Merria  v.  CUeubfy 
4  M.  &  S.  566.  For  the  delendant  having  sold  to  SmOh  ff  Co.,  tM 
broker,  and  having  disclosed  the  name  of  his  principal  to  Smfi^^  Cf^ 
before  the  relative  rights  and  situation  of  the  parties  were  altera^y 
it  was  the  same  thing  as  if  the  disclosure  had  taken  place  at  tfa^^ 
time  of  the  sale.  Ibid.  And  see  Chimey  v.  5Aarp,  4  Taunt.  245^ 
Cu/mming  v.  Forester,  1  M.  &  S.  495.  Koster  V.  £(iMm,  2  M.  &  8. 
U2.  The  case  of  Grwe  v.  Bnhoia,  1 T.  R.  112,  is  distinrashabk 
from  that  of  Morris  v.  Cleasby  in  this  respect,  that,  in  the  latter^ 
the  name  of  fte  principal  was  disclosed  before  any  transaction  oii 
which  the  defendants  claim  was  founded  took  place.  See  also 
JIforrw  V.  Clecuhtf,  1  M.  &  S.  576 ;  where,  under  the  same  circum- 
stances as  in  Morris  v.  Cleasby,  4  M.  &  S.  566,  except  that  it'  wa)l 
doubtful  whether  the  diefendant  had  disclosed  tlie  name  of  his  prin- 
cipal before  or  after  the  payment  to  Mesurieri  the  Court  graate4 
a  new  trial,  in  order  to  ascertain  the  fact.  But  if  the  factor  has  a 
lien  upon  the  goods,  the  vendee  cannot  set  off  a  debt  due  to  him 
fromtne  principal,  although  the  name  of  the  principal  be  disclosed 
at  the  time  of  sale.    Mcyns  v.  Aniber,  2  Esp.  C.  493. 

An  auctioneer  permits  goods,  sold  by  him,  to  be  taken  away  by 
the  purchaser,  after  an  intimation  of  the  purchaser's  claim  against 
the  principal ;  the  purchaser  may  set  off  his  claim  in  an  action 
brought  by  the  auctioneer ;  secus,  if  the  goods  had  been  sold  in  his 
own  name,  or  if  he  had  had  a  lien  upon  them.  Jarvis  v.  ChappU^ 
2  Chitt.  R.  57. 

By  the  stat.  8  G.  2.  c.  24,  mutual  debts  mav  be  set  off  against 
each  other,  notwithstanding  such  debts  are  of  a  different  nature,, 
unless  where  either  of  the  debts  shall  accrue  by  reason  of  a  penalty 
contained  in  any  bond  or  specialty ;  and  in  ail  such  cases  the  debt: 
intended  to  be  set  off  shall  be  pleaded  in  bar,  in  which  plea  shall 
be  shown  how  much  is  truly  and  justly  due  on  either  siae ;  and  in 
case  the  plaintiff  shall  recover,  judgment  shall  be  entered  fbr.no 
more  thiLnis  justly  due,  after  setting  one  debt  against  the  other.  In 
an  action  on  a  bond,  the  defendant  in  his  plea  of  set-off  must  show 
what  is  really  due  on  the  bond,  and  the  averment  is  traversable, 
Symmons  v.  Knox,  3  T.  R.  65.  Chrimwood  v.  Barrttf,6  T.  B.  460. 
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PART       *  degree  of  certainty  in  the  notice  and  proof  seems  to  be 

nr.         necessary,  as,  if  the  defendant  had  brought  jhis  action  *  for 

.  the  subject-matter  of  the  set-off  (i).     Under  the  set-off  for 

*  1316  nioney  paid  to  the  plaintiff's  use,  the  defendant  may  prove 
Variance.        that  he  nas  paid  bills  of  exchange  and  promissory  notes 

for  the  plaintiff  at  his  request  (c).  And  under  a  set-off  for 
money  had  and  received  to  the  use  of  the  defendant,  the 
payment  of  bills  by  the  defendant  to  the  plaintiff  is  pre- 
sumptive evidence  to  prove  the  set-off,  without  actval  proof 
that  the  amount  has  been  received  by  the  plaintiff  (<2). 
Afaiatt  ai-  Where  the  defendant  sets  off  against  the  assignees  of  a 

ngnj^of  a  bankrupt  notes  payable  to  the  bearer,  issued  by  the  bank- 
anknipt.  ^^p^^  ^^j  bearing  date  before  the  bankruptcy,  he  must 
prove  further  that  the  notes  came  into  his  hands  before  the 
bankruptcy  (e) ;  but  it  was  held,  that  if  the  notes  had  been 
made  payable  to  the  defendant  himself,  the  date  would  have 
been  reasonable  evidence  of  their  having  come  to  his  hands 
at  the  time  of  the  date  (/). 

Proof  that  notes  to  the  amount  of  the  set-off  came  into 
the  hands  of  the  defendant  three  or  four  weeks  before  the 

*  1317  bankruptcy,  was  held  to  be  evidence  for  *  the  considera- 

tion of  the  Jury,  to  show  that  those  were  the  notes  pro- 
duced in  support  of  the  set-off  (A). 

Where  the  defendant,  in  such  a  case,  sets  off  the  bank- 
rupt's acceptances  given  in  exchange  for  his  own,  he  must 
Srove  either  that  the  obligation  on  himself  to  pay  the  bills, 
I  respQct  of  which  the  acceptances  were  given,  subsisted 
before  the  bankruptcy,  or  that  there  was  a  mutual  credit 
created  in  the  origin  of  the  bills  (»). 
Aiifwn  to  It  may  be  shown  by  the  assignees,  in  answer  to  a  claim 

wt-oir.  ^f  ijet-off  on  a  bill  of  exchange,  that  it  was  indorsed  by  a 

(h)  B.  N.  P.  179.  Where  it  is  said,  that  under  a  notice  of  set-off 
for  use  and  occupation,  the  defendant  cannot  set  off  rent  reserved 
by  indenture  of  lease.  Fowler  v.  JoneSj  Sitt.  at  West.  Hil.*8  G.  2. 
[See  Gunn  v.  SeovUl,  5  Day,  113.] 

(c)  FkUher  v.  Lee,  Cor.  Ld.  Ellenborough,  C.  J.  Sitt.  after  Mich. 
Term.  1817. 

(d)  Hebden  ▼.  Hartsinkj  4  Esp.  C.  46.  It  has  been  said,  that  un- 
der a  set-off  for  money  had  and  received,  the  defendant,  who  seeks 
to  recover  for  an  over-payment,  will  not  be  allowed  to  take  the 
plaintiff  by  surprize,  by  giving  it  in  evidence  under  this  set-off. 
HampUn  v.  Jarratt^  2  Esp.  C.  560.  Cor.  Eyre,  C.  J.  sed  qtutre ;  for 
the  plaintiff  might  have  had  a  bill  of  particulars. 

(e)  Dickson  v.  EvanSy  6  T.  R.  57. 
Iff  Ibid. 

(h)  MHwe  V.  Wright,  2  Marsh.  209.    [6  Taunt.  517.  S.  C] 
(i)  Ouehteriony  v.  EasUrhf^  4  Taunt.  888. 
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third  person  to  the  defendantB,  as  a  mode  of  covering  the  part 

-amount  of  a  bill ;  for  the  defendants  do  not  hold  such  bill  it. 
in  their  own  right,  but,  in  efiect,  for  the  indorser  (&). 


Where  the  set-off  is  not  pleaded,  the  plaintiff  may  insist  stat.  of 
on  the  Statute  of  Limitations  at  the  trial ;  for  he  had  no  Limitations. 
opportunity  of  pleading  it 

It  seems  to  have  been  considered,  that  where  a  set-off  is 
pleaded,  the  plaintiff  in  order  to  avail  himselfof  the  statute 
must  appljf  it  specially  (Q.    This,  if  it  be  law,  imposes  a 

Seat  hardship  on  the  plaintiff,  for  as  he  cannot  reply  more 
an  one  matter,  he  is  placed  in  a  worse  situation  than  the 
defendant  who  can  plead  the  statute,  and  also  insist  upon 
other  defences.  It  seems  to  be  highly  unreasonable  that, 
in  one  and  the  same  action,  the  defendant  should  be  in- 
dulged in  making  several  distinct  answers  to  the  plaintifTs 
claim,  and  yet  that  the  plaintiff,  in  his  answer  to  a  counter- 
claim on  the  part  of  the  defendant,  should  be  confined  to 
one  *  answer.  At  all  events,  where  the  debt  attempted  to  *  131 8 
be  set  off  is  of  long  standing,  the  Jury  may  presume  satis- 
foction  from  lapse  of  time  and  other  circumstances  (m). 

The  plaintiff  cannot,  after  receiving  the  defendant's  par- 
ticulars of  set-off,  and  keeping  them,  object  at  the  trial 
that  they  were  not  delivered,  within  the  tune  directed  by 
the  Judge's  order ;  he  ought,  it  seems,  to  apply  to  the 
Court  (n). 

An  allegation  of  an  agreement  to  set  off  a  specific  joint 
debt  against  specific  separate  debts  previously  accrued,  is    • 
proved  by  evidence  of  an  agreement  prior  to  the  debts  ac- 
cruing, to  set  off  all  joint  debts  that  should  thereafter  arise 
against  all  separate  debts  that  should  thereafter  arise  (0). 

In  assumpsit  for  goods  sold  and  delivered,  it  is  no  answer 
to  the  defendant's  plea,  or  proof  of  set-off  after  notice,  that 
it  was  agreed  that  the  goods  should  be  paid  for  in  ready 
money  (p) ;  or,  that  the  defendant  brought  an  action  to 

(k)  Fair  v.  Mher,  16  East,  130. 

fl)  B.  N.  P.  180,  where  it  is  said,  that  if  a  debt  barred  by  tlie 
statute  be  pleaded,  the  plaintifT  may  reply  the  statute.  If  it  be 
nven  in  evidence  on  notice,  it  may  be  objected  to  at  the  trial. 
MUmingtan  v.  Stevens^  2Stra.  327].  S.  P.  And  see  1  Starkie^s 
C.343. 

(m)  Cooper  v.  Tumerj  2  Starkie*8  C.  497. 

(n)  Lovdock  v.  Clevdy,  Holt's  C.  552. 

(0)  KxnnerUyji.  Hossack^  2  Taunt,  170. 

89)  Ekmd  V.  Karr,  1  East,  375.  Cornfinihv.  EiveU,  2  M.  &  S. 
.  But  in  estimating  the  plaintiff's  damajpes,  the  Jury,  it  seems, 
should  take  into  consideration  the  loss  sustamed  from  non-payment 
in  ready'money.    Ibid, 
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rAKV      recover  the  same  debt  before  the  plaintiff's  <iaiue  of  aolioll 

IT.         iMcenied  (q) ;  or,  that  the  defendant  has,  at  the  same  ai^ 

■         tin^s,  recovered  •  a  Verdict  for  his  debt  (r) ;  or,  tlmt  the 

plaintiffy  being  indebted  to  the  defendant,   the  defendant 

Dorrowed  monev'ander  an  ezpreai  promiae  to  tepay  it  {$). 

Effect  of.  The    plaintiff  cannot   use    a    notice    of  set-off    as 

*  1319  *  evidence  ofihe  debt,  under  the  issue  of  now  auumptitj  for 

the  notice  is  in  the  nature*  of  a  plea,  and  one  plea  cannot 

be  used  as  evidence  to  prove  a  fact  denied  in  another"^ 

plea  (0 ;  neither  can  a  particnlar  of  set-off  be  nsed  lor  dds 

purpose,  for  it  is  incorporated  with  the  plea  (ii). 

If  the  set-off  exceed  the  original  deniuid,  an  action  lies 
for  the  surplus  (t). 

A  defendant  is  not,  in  any  case,  bound  to  set  off  his 
crosfr^mand,  althongh  the  action  be  brought  to  recovet 
the  balance  of  an  account  (v).  But  if  he  does  not  set  H 
off,  and  makes  defeult  at  tne  triaJ,  the  plaintiff  may,  it 
seems,  either  take  a  verdict  for  the  whole  sum,  subject  to 
a  reduction  in  case  the  defendant  will  arte^  into  a  nlle  to 
bring  no  action  for  the  set-off,  or  for  the  balance,  widi  a 
special  indorsement  on  the  ftmtea.  And  this  indorsement 
will,  it  seems,  be  a  ground  R>r  staying  the  proceedingif,  if 
a  cross-action  be  brought  {at), 

Settlemtent. 

Birth  and  de-  Proof  that  a  party  was  bom  in  a  particular  parish  is 
tiemenur*'  prima  facie  evidence  of  a  settlement  there  (a).  But  it  haa 
Deen>  held,  that  the  declarations  of  deceased  parents  are 
not  evidence  as  to  the  place  of  birth  (b).  And  proof  that 
the  father,  grandfather,  or  any  other  male  ancestor  of  the 
^  1320  pauper,  was  settled  in  the  *  parish,  is  prima  facie  evidence 
of  the  settlement  of  the  pauper  there — ^the  settlement  be* 

(q)  Ehtbhs  ▼.  HaU,  Peake's  C.  210. 

(r)  BaakervU  v.  Broum,  Tr.  1  G.  a  K.  B.  Sitt.  R  N.  P.  18a 

{s)  Leehmert  v.  Haufkim^  2  Esp.  C.  626.  T^hr  v.  Ok^  13  Ves» 
180.    JStand  V.  JTarr,  1  East,  a75. 

(t)  Uarrmglon  v.  Macmorris,  5  Taunt  228.    [1  Marsh.  33.  S.  C] 

(u)  Ibid. 

(x)  HenneU  v.  Fairlamb^  3  Esp.  C.  104. 

(y)  Laing  v.  ChaUiam;  1  Camp.  25!^;  1  Chitty,  1^8.  n. 

(z)  Ibid. 

(a^  A  V.  BMan  AWm,  6  T.  R.6S3.    R.  V;  Whidey^  2  Const,l4» 

{h)  8  East,  539 ;  B.  N.  F.  2^.    [Sapra,  1115.] 
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iog  traunutted  from  Cither  to  son  until  a  new  vettlemeiit       fast 
to  ffliiinwi^  .    !▼•  • 

If  the  aettlemeat  of  the  fiither  cannot  be  aflcertained,  —- — — * 
pioof  of  timt  of  the  mother  will  also  be  prima  facte  evidence 
of  that  of  the  pauper ;  for  if  the  father  had  no  settlement} 
a  child  woidd  take  that  of  hia  mother  (c). 

ifaderiimlive  letllement  be  relied  on,  the  relationsbtp 
OMcrt  of  course  be  proved  inthe  usual  manner  {d). 

Presumptive  eviaence  of  marriage,  by  proof  of  cohabita- 
tioDf  wpiitation,  Ao.  is  sufficient  (e). 

The  evidence  to  prove  a  hiring  and  service  is  either,  1st  Hiring  and 
Direet ;  or,  2dly.  Inlifeet.  1st.  Where  there  has  been  any  Mnricf. 
contrect  between  the  partiesi  whether  written  or  oral,  ca- 
pable of  l^roof,  it  must  be  proved ;  what  passed  at  the  time 
of  Ufing  i>  the  best  evidence  to  prove  the  nature  of  the 
ciMEitiaot ;  and  resort  ought  not  to  be  had  to  presumptive 
erafence^  wh«e  direct  evid^ce  of  this  nature  is  attaina- 
bib.  W  the  terms  of  the  contract  be  proved,  and  the  effect 
olthat  contract  be  doubtfiil,  the  question  is  a  pure  ques- 
tion of  law(/),  which,  if  it  involve  real  difficulty,  may  pro- 
perly be  reserved  for  the  consideration  of  the  Court  above. 
If  it  expressly  appear  that  the  hiring  was  a  general  one, 
without  any  stipulation  as  to  time,  the  law  vrill  infer  a 
yearly  hirmg,  unless  something  appear  to  raise  a  pl^sump- 
tiOB  to  the  ^ocmtrary  {g).  And  it  has  been  held  by  the  ^  1321 
Court  of  Kiaff's  Bench  that  the  circumstance,  that  the  ser- 
vant quitted  before  the  ^otd  of-  the  current  year,  is  not  suf- 
ficient to  rebut  the  presumpticm  of  a  vearly  hiring  from  an 
indefinite  hiring  (A).  Neither  will  the  apprehension  and 
understanding  Sfthe  pauper,  on  the  subject,  make  any  dif- 

fe)  CnffUgaie  v.  SL  Smriomt,  4  Bum,  210, 23d  edit.    2  Bott,ia 
(df  Bee  tit.  Pedigre^^BaHardy* 

(e)  jR.  V.  Clivigery  2  T.  R.  263.  K  v.  StoekUmd,  Nolan^s  P.  L. 
217.  1st.  edk.  llnkaki,  ^/Mwhurmort  v.  Jnhabia.  ofBooMa^.  9 
Ibss.  Rap.  414] 

(f)  If  there  be  any  thing  in  the  contract  to  show  that  the  hiring 
was  iateuded  to  be  for  a  year,  a  reservation  of  weekly  wages  can- 
not control  that  hiring ;  but  if  the  payment  of  weekly  wages  be 
the  only  circumstance  from  which  the  duration  of  the  contract  is 
to  he  collected,  it  must  be  taken  to  be  only  a  weekly  hiring.  Per 
Bolkir,  J.  JR.  V.  MwUm  TcmeUf  2  T.  R.  463;  2  Bott,  228.  K  v. 
Odiham,  2  T.  R.  692. 

(g)  jR.  V.  mneanUm,  Burr.  S.  C.  299 ;  4  Burn,  276. 28d  edit.  JR. 
▼.  Benstcik  £f|. /oJkn,  Burr.  S.  C.  502 ;  Burn's  J.  27a  ILY.WvrfUld, 
5  T.  R.  50&    R.  V.  Bath  EaHan^  Burr.  S.  G.  823.    R,  v.  Maecies- 

fiMj  3  T  R.  76.    But  the  sessions  ought  to  draw  the  conchunon, 
infra,  1323.  (t) 

(kf,R. T«  PFsq/SeM, 5 T. R^ 50$. 
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PART       ference  (%).     Evidence  of  conversations  and  Bubsequent 
IV.         dealings  between  the  master  and  servant,  on  the  subject  of 
the  contract  cotemporary  with  the  service,  is  admissible, 


Hiring.  in  order  to  control  tne  presumption  (k).    But  aldiough,  as 

a  mere  presumption  of  law,  the  Court  above  will  infer  a 
yearly  from  an  indefinite  hiring,  yet,  where  there  are  any 
circumstances  in  the  case  which  tend  to  a  contrarv  conclu- 
sion, it  is  the  duty  of  the  Court  below  either  to  nnd  or  to 
negative  the  feet  of  a  vearly  hiring  {!)• 

Where  it  is  doubtful  whether  the  parties  intended  aeon- 
tract  of  hiring  and  service,  or  a  contract  of  apprenticeship, 
pacol  evidence,  as  has  been  seen,  is  admissible  to  show  the 
real  intention,  although  a  written  contract  has  been  enter- 
ed  into  (m). 

Fraud.  And  in  general,  evidence  of  fraud  is  admissible  in  oppo- 

sition to  the  express  and  colourable  terms  of  the  contract, 
as  to  show  that  the  parties  really  ^contracted  for  a  year's 
*  1322  service,  although,  in  order  to  *  prevent  a  settlement,  they 
also  colourably  contracted  for  a  shorter  period.  But  there 
is  no  fraud' in  contracting  for  a  period  less  than  a  year,  al- 
though in  order  to  prevent  a  settlement  (n). 

Fraud  exists  in  tnose  cases  only  where  the  parties  actu- 
ally contract  for  a  year  or  more,  but  ostensibly  contract 
for  a  shorter  period,  so  as  to  secure  the  benefit  of  a  con* 
tract  for  a  year,  or  of  longer  duration,  with  intent  to  evade 
the  legal  consequences  of  their  act  (o).  The  same  obser- 
vation is  applicable  where  less  than  the  true  consideration 
is  expressed  in  a  deed,  as  the  purchase-money  to  be  paid 
for  an  estate  (p). 

Preramptire         If  direct  evidence  as  to  the  terms  of  the  actual  contract 

•Tideoce.  cannot  be  procured,  they  may  be  presumed  from  the  acts 
and  conduct  of  the  parties.  Thus,  in  general,  a  hiring  for 
a  year  may  be  inferred  from  a  service  for  a  year  (9),  espe- 

(%)  Kings  JVMon  v.  Camden^  2  Str.  1139.  A.  v.  SeaUm  and  Beeri 
Cald.  440 ;  4  Burn,  279.  R.  v.  AUey,  ibid.  R.  v.  Wineanion^  4 
Bum,  27a    Burr.  S.  C.  299. 

(k)  R.  V.  Dedkam,  Burr.  8.  C.  65a  R.  v.  St.  Matthew^  fyswieh^  3 
T.  R.  449.    Per  Buller,  J.  in  12.  v.  Seaian  if  Beer,  4  Bom,  279. 

(I)  See  Ld.  Kenyon's  observations  in  the  preceding  case.  If  the 
Court  below  expressly  find  a  hiring  and  service  for  a  year,  the 
Court  above  will  be  bound  by  it,  although  the  binding  was  in  ilict 
for  a  shorter  period.    JR.  ▼.  Tyrley,  4  B.  &  A.  ^4. 

(m)  Supra,  1051,  2. 

(n)  R.  V.  Haughton,  1  Str.  83. 

(0)  R.  V.  ffunley,  1  T.  R.  694. 

(p)  Supra,  1051. 

(q)  R.  V.  LytJh  5  T.  R.  327.    Rr.  BOti^  5  T.  R.  666.    8aM 
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cially  if  the  presumption  be  confirmed  by  the  conduct  of      pabt 
the  parties  in  relation  to  that  service.     And  it  seems  that        if. 
all  acts,  and  even  declarations,  made  by  the  parties,  co-  »^— ^— • 
temporary  with  the  Service,  and  connected  with  it,  ande;c-  ¥"Jng- 
planatory  of  the  terms  on  which  they  contracted,  would  be  evWcnee!  ^* 
evidence  for  this  purpose  (r) ;  but  that  mere  naked  asser- 
tions, made  subsequently  to  the  service,  and  unconnected 
with  it,  would  be  inadmissible.     The  presumption  of  a 
yearlv  hiring  from  a  service  for  a  year,  is  one  of  law  and 
fact  (s)^  that  is,  the  court  of  quarter  sessions  ought  to  draw 
the  conclusion  from  such  evidence  standing  uncontradict- 
ed.    But  if  the  Court  below  does  not  *  find  a  yearly  hiring  *  1323 
from  such  evidence,  the  Court,  above  cannot  infer  one  {t). 
And,  in  general,  where  the  evidence  of  a  contract  is  mere- 
ly presumptive,  the  Court  below  must  draw  the  inference, 
eitner  finding  or  negativing  a  contract  for  a  year  (u).    • 

The  Justices  below  may  infer  a  hiring  for  a  year,  from 
continuance  of  service,  although  the  original  contract  was 
for  less  than  a  year  (x). 

So  if  there  be  evidence,  tending  to  prove  a  dispensation 
of  the-  service,  the  Justices  below  ought  to  find  whether, 
in  fact,  there  was  a  dispensation  or  not,  and  if  they  find  a 
dispensation,  and  there  be  evidence  tending  to  prove  it, 
the  Court  above  will  not  interfere  (y),  although  tne  Court 
above  would  have  formed  a  different  opinion  upon  the 
facts  stated. 

The  fiict  that  the  master  paid  the  whole  year's  wages  at  Service, 
the  end  of  the  year,  \8  prima  facie  evidence  that  the  party 
served  for  the  year  (z).        , 

To  prove  a  settlement  under  an  apprenticeship,  the  deed  Apprentice- 
of  apprenticeship  must,  of  course,  be  proved  in  the  usual  •*"P" 

Jamts*8  in  Poolt  v.  Holy  Trinity  in  Wartham^  Cald.  141.     R,  v. 
Hampreston^  5  T.  R.  205. 

(r)  Wineanton  v.  CrediUm,  N.  S.  C.  299.  9fandnporth  v.  Putney^ 
2  Bott,  194,  supra,  note  (k). 

(s)  See  tit.  Presumption. 

(t)  Per  Ld.  Kenyon,  R.  v.  Ly(k,  5  T.  R.  327.  R.  v.  Hales,  5  T. 
R.  668. 

(u)  R.  v.  JnhahitanU  ofSeaeroJl,  2  M.  &  S.  472.    R.  v.  hhabi'  • 
tants  of  l\frUy,  4  B.  &  A.  694.    See  tit.  Law  and  Fact,  Part  III. 

(x)  R.  ▼.  Long  WhaUan,  5  T.  R.  447 ;  where  the  original  agree- 
ment was  for  service  ftova  March  to  Bfichaelmas,  but  the  service , 
continued  for  three  years.    See  also  R.  v.  Halts,  5  T.  R.  668. 

(y)  R.  V.  Inhahiianis  of  Tytiey,  4  B.  &  A.  624. 

(z)  MUwick  V.  Cttyton,  Burn  S.  C.  433. 
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PART       way  (a).    But  it  is  sufficient  to  prove  that  it  was  executed 
nr.         by  the  apprentice,  without  proving  the  execution  by  the 
— —  master  (6)  in  the  case  of  a  parish  apprentice,  as  well  as  in 
ApprenUca.      ^^j  other  (c).     *  Where  the  pauper  wiw  bound  as  b.  parish 
^^^^  apprentice,  and  the  deed  was  executed  by  all  but  the  ap- 
prentice, who  served  five  months  under  the  indentures,  it 
was  held  to  be  a  sufficient  assent  on  the  part  of  the  ap- 
prentice {d). 

By  the  stat.  43  Eliz.  c.  2.  s.  5,  parish  apprentices  are  to 
be  bound  by  the  greater  part  of  the  church-wardens  and 
overseers.  Where  one  of  the  two  overseers  was  also  sole 
churchwarden,  and  the  indentures  were  executed  by  the 
two  overseers,  the  binding  was  held  to  be  insufficient  (e). 
But  by  the  stat.  51  6.  3.  c.  80,  such  indentures  which 
have  been  or  shall  be  executed  and  signed  by  two  persons 
only,  acting  qr  purporting  to  act  in  the  capacity  of  church- 
wardens, as  well  as  of  overseers,  shall  be  vsuid.  It  was 
held,  under  this  statute,  that  where  there  were  three  offi- 
cers in  the  parish,  one  of  whom  acted  as  churchwarden  as 
well  as  overseer,  a  binding  by  that  person,  and  one  of  the 
others  who  acted  as  overseer,  was  sufficient  ( H. 

By  the  stat.  54  G.  3.  c.  107,  it  is  sufficient  tnat  such  in- 
dentures be  executed  by  the  overseers  of  a  township,  ham- 
let, or  chapelry,  and  the  person  or  persons  acting  as  church- 
wardens or  cnapelwardens  for  such  township,  hamlet,  or 
chapelry,  provided  such  person  or  persons  shall  have  been 
duly  sworn  into  the  office  of  churchwarden  of  the  parish  in 
which  such  township,  hamlet,  or  chapelry  is  contained,  or 
into  the  office  of  churchwarden  or  chapelwarden  of  such 
township,  hamlet,  or  chapelry.  And  by  sect.  2,  of  the 
same  statute,  indentures  executed  by  the  overseers,  and 
by  the  churchwarden^,  &c.  or  chapelwardens,  &c,  acting 
for  or  appointed  in  respect  of  any  township,  hamlet,  cha- 
pelry or  place,  or  the  major  part  of  them,  shall  be  valid. 

(a)  Supra,  Vol.  I.  p.  328. 

(b)  R.  V.  St.  PeUra  an  (he  HUly  14  G.  2 ;  2  Bott,  367.  R.  v.  Rib- 
thesUr^  2  M.  &  8.  135.  But  in  general  the  apprentice,  though  an 
infant,  must  be  a  party.  It  v.  Cromford,  8  East,  25.  R.  v.  Ches- 
Uifiddy  2  Salk.  479.    So,  if  he  be  an  adult.    R  v.  jRipon,  9  East, 

(c)  Ibid,  and  R.  v.  f  fee*,  17  6.  3 ;  2  Bott,  371. 

(d)  R.  V.  Si.  Mcholas  in  J^otHnglucm,  2  T.  R.  72a  It  is  not  es- 
sential to  proof  of  an  indenture  under  the  statute  8  Ann,  c  9,  that 
oath  should  be  made  at  the  trial  as  to  the  amount  of  the  premium 
actually  paid.    Stetoart  v.  Lateton,  1  Bing,  374. 

(e)  R.y.M  Sainta,  Derby,  13  East,  143. 

(f)  R.  V.  Si.  MwrgnrtVsy  Leicesier,  2  B.  &  A.  200. 
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• 

*The  assent  of  two  Justices  under  the  stat.  of  Eliz.  c.        part 
43^  must  be  proved  in  writing  {g'j  ;  and  as  this  act  is  a  ju-         iv. 
dicial  one,  a  separate  signing,  without  mutual  conference,  . 

is  insufficient  (A).    But  it  is  sufficient  that  one  sign  alone,  Apprentice. 
and  that  after  meeting  on  the  subject,  the  other  signs  in 
his  presence  (t). 

It  is  sufficient  to  prove  that  the  Justices  who  assented 
acted  as  Justices  for  the  county  at  the  time. 

Where  the  respondents,  in  order  to  vacate  an  indenture 
of  apprenticeship,  by  proof  that  one  overseer  only  had 
been  appointed,  gave  notice  to  the  appellants  to  produce 
all  papers  and  writings  in  their  custody  and  power,  and 
the  appellants  produced  one  book,  which  was  the  only  one 
in  existence,  and  the  parish-officer  who  produced  it  proved 
that  no  appointments  were  kept  by  the  parish,  it  was  held 
that  the  respondents  could  not  inquire  of  a  witness  wheth- 
er, in  that  year,  there  had  been  one  or  more  overseers, 
without  proof  that  the  parish  had  the  actual  custody  of 
the  appointment;  for  the  overseer  himself  has  the  legal 
custody  of  his  appointment,  which  he  keeps  for  his  own 
justification ;  and  no  notice  had  been  given  to  him  to  pro- 
duce his  appointment;  recourse  could  not  therefore  be 
had  to  secondary  evidence,  before  the  means  of  obtaining 
primary  evidence  had  been  exhausted  {k). 

In  order  to  render  a  service  under  another  person  than  Proofofanenu 
the  original  master  effectual  for  the  purpose  of  gaining  a 
settlement,  evidence  is  necessary  of  an  express  consent  by 
the  master  to  such  service  (/):  the  *mere  knowledge,  on  *  1326 
the  part  of  the  master,  that  the  apprentice  served  another, 
IB  insufficient  {m) ;  and  so  is  a  general  consent  to  the  ap- 
prentice to  work  where  he  will  (n). 

Where  the  evidence  of  assent  is  circumstantial,  it  is  for 
the  sessions  to  draw  the  conclusion  (o). 

In  the  case  of  a  settlement  by  serving  a  public  office  for  By  tenrjng  a 

public  office. 

(g)  R.  V.  SciUemj  1  Bott,  613 ;  4  Burn,  383. 

(h)  R,  V.  Hanutall  Ridware,  3  T.  R.  380. 

(i)  R.  V.  Hinmck,  8  T.  R.  454. 

(k)  Per  Ld.  Ellenborough,  R,  v.  Stoke  Golding,  1  B.  &  A.  176. 

(I)  R.  V.  Holy  Trinity  in  the  Minaries,  3  T.  R.  605.  R,  v.  Crediton, 
I  East,  59.  jR.  v.  MuSnianis  of  Aghby-de-la-ZoUch,  1  B.  &  A.  116. 
JR.  V.  ShehbeoTy  1  East,  73. 

(m)  R.  V.  litfin-dy  Burr.  S.  C.  821 ;  4  Burn,  417. 

(n)  R.  V.  St,  lMke%  Middlesex,  1  B1.  Rep.  553;  Burr.  S.  C.  542. 
R  ▼.  InhabitanU  ofBaw,  4  M.  &  S.  383.  jR.  v.  St.  Helen,  StonegaU^ 
1  East,  285. 

(o)  JR.  V.  CrediUm,  1  ^ast,  59.  R,  v.  Jnhahiiants  of  Ashhy-de-la' 
Zouchy  1  B.  &  A.  136. 
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PART       a  year^  if  the  office  be  of  a  public  nature,  as  that  of  conBta- 
iv.         ble,  or  collector  of  the  land-tax,  the  law  recognizes  the  ex- 
istence of  the  office  {p).     But  if  the  office  be  of  a  local  na- 


By  senring  a     ture,  its  existence  must  be  established  according  to  the 
public  oiBct.     circumstances  of  the  case,  by  means  of  the  original  grant, 
if  it  still  exist,  by  the  court-rolls  of  a  manor  (g^),  ancient 
customaries,  (r)  or  entries  in  the  parish  books  («),  &c. 

And  proof  must  be  given  of  the  election  or, appointment 
of  the  party  (r).  The  appointment  of  a  bors-holder  must 
be  proved  by  the  presentment  of  a  Jury  at  the  leet  (u). 

The  words  of  the  stat  3  &  4  W.  &  M.  c.  11.  s.  6,  are, 
"  shall  for  himself,  and  on  his  own  account,  execute  any 
public  .office  or  charge.'^  Those  of  the  stat.  9  &  10  W.  3. 
c.  11,  are,  "shall  execute  some  annual  office  in  such  pa- 
rish, being  legally  placed  in  such  office.^  It  seems  to  have 
been  considered  by  a  writer  of  great  experience  and  au- 
*  1327  thority  on  this  branch  of  the  law,  to  *  be  doubtful  whether 
it  be  necessary  to  prove  a  regular  title  to  the  office,  as  in  a 

{>roceedin^'by  quo  warranto ;  or  whether,  acting  in  the  office 
or  a  year  is  not  prima  facie  evidence  of  a  legal  appoint- 
i  ment(a7).  It  is  therefore,  at  all  events,  a  matter  of  pru- 
dence to  be  prepared  with  the  proper  evidence  to  show  a 
legal  appointment,  although,  it  seems,  that  evidence  of  the 
actual  execution  of  a  public  office  by  the  party  for  a  year, 
would  afford  presumptive  evidence  of  a  legal  appointment 
against  the  innabitants  of  the  parish  where  he  so  acted,  for 
the  purpose  of  a  settlement  (y). 
By  estate.  For  evidence  of  a  settlement  by  estate,  the  observations 

which  have  already  been  made,  as  to  the  proof  of  a  legal 
title,  may  be  referred  to(z).  Proof  of  an  equitable  title  is 
sufficient  (1);  and  this  must  be  proved  as  in  the  case  of  a 
legal  title,  by  means  of  the  original  will,  probate,  or  deeB, 
by  virtue  of  which  the  right  accrues. 
It  has  been  said,  that  in  settlement  cases  the  same 

(p)  Bisham  v.  Cook,  2  Const,  167. 

(q)  4  L9011.  242. 

(r)  Denn  v.  Spray,  1 T.  R.  466.     Edtnn  v.  TkomoM,  1  Vera.  489. 

(9)  l^ead  V.  Heaton,  4  T.  R.  669. 

(t)  Supra^  tit.  Character — Constable, 

(u)  mngham  v.  Setlindgef  Burr.  S.  C.^223. 

(z)  1  Nolan,  489. 

{y)  See  Berryman  ▼.  ffise,  4  T.  R.  366,  and  suprOy  372. 

(z)  Tit.  Ejectment. 


(1)  [See  Inhabitants  of  Orleans  v.  Inhabitants  of  Chatham,  2  Pick. 
29.1 
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strictness  of  proof  is  not  requisite,  as  in  ejectment,  where       paet 
the  object  is  to  change   the   possession  and   affect  the         iv, 
right  (a).  ■ 

It  has  been  seen,  that  the  sum  stated  in  the  deeds  of 
conveyance,  as  the  consideration  paid  for  an  estate,  is  not 
conclusive  in  a  case  of  settlement  (6). 

The  evidence  to  prove  a  settlement  by  coming  to  settle  By  renting  a 
on  a  tenement  of  the  annual  value  of  lOZ.,  or  by  bona  fide  *«"«"•"*• 
taking  a  lease  of  such  a  tenement,  with  fort]r  days  resi- 
dence (c)  in  the  parish,  requires  little  *  notice  in  the  pre-  *  1328 
sent  work.    The    question  whether  the  tenement  be  of 
such  a  nature  as  will  confer  a  tenement,  seems  to  be  one 
of  mere  law  (d).    It  must  be  proved  that  the  pauper  occu- 
pied a  tenement  of  the  yearly  value  of  10/.  during  the 
whole  of  the  forty  days  residence  (c). 

It  is  not  necessary  to  prove  an  express  contract  for  the 
tenement ;  it  is  suifBcient  if  the  pauper  reside  forty  days  in 
a  tenement  of  sufficient  value  with  the  permission  and  as- 
sent of  the  landlord,  for  the  law  implies  a  contract  (/). 

The  parties  may  show  that  the  real  annual  value  of  the 
premises  was  greater  or  less  than  10/.,  although  a  less  or 
greater  sum  was  actually  paid  {g). 

The  Court  above  will  not  presume  that  a  takine  of  a 
tenement  was  fraudulent,  unless  fraud  be  stated,  aluough 
the  case  be  pregnant  with  suspicion  (A).  And  therefore, 
where  fraud  is  objected,  the  Court  below  ought  to  draw 
the  conclusiour;  and  their  finding  will,  it  seems,  be  con- 

(a)  R,  y.  Butterion,  6  T.  R.  554. 

{h)  Supra,  1051. 

(c)  By  the  stat.  59  Geo.  3.  c.  50,  no  settlement  shall  be  gained, 
unless  the  tenement  consist  of  a  house  or  building,  being  a  separate 
and  distinct  dwellinff-house  or  building,  or  of  land  within  the  parish, 
or  of  both,  6o9Mi^i/e  hired  by  such  person,  at  the  sum  of  102.  at  least, 
fi>r  the  term  of  one  whole  year,  nor  unless  the  house  or  building  shall 
be  held,  and  the  land  occupied,  and  rent  actually  paid  for  the  term 
of  one  year  by  the  person  hiring  the  name,  nor  unless  the  whole  of 
the  land  be  situated  in  the  (Parish  or  township  wherein  the  person 
hiring  such  land  shall  dwell. 

{d)  See  R.  ▼.  J^Torth  Bedbum,  Cald.  452.  3  Nolan,  31,  32.  And 
therefore  a  case  reserved  should  state  the  nature  of  the  tenement, 
to  enable  the  Court  above  to  judse.  It  was  h^ld,  to  be  insufficient 
to  state  that  the  pauper  rented  a  landsale  colliery.    lb. 

(e)  R.  V.  Bwm€98, 4  M.  &  S.  210. 

(/)  Per  Ashhurst,  J.  R.  v.  MtKeraeal,  4  T.  R.  258. 

ig)  R.  V.  BOsdaU  Kh-kham,  2  Nolan,  28, 29. 

(h)  Per  Ld.  Kenyon,  R,  v.  FiUonglet/,  2  T.  R.  709. 
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PABT       elusive,  if  there  be  evidence  tending  to  the  conclusion  that 
iv.         the  taking  was  merely  colourable  and  fraudulent  (t). 

*  An  order  of  removal,  duly  executed,  and  either  con- 


*  1329  finned  or  unappealed  fi'om,  is  an  adjudication  in  rem,  and 
Order  of  therefore  final  (k) ;  and  is  conclusive,  not  only  as  to  the 
remoTfti.  settlement  of  the  parties  actually  removed,  but  also  as  to 

the  facts  stated  in  the  order  by  way  of  description  of  those 
parties.  Thus,  where  A.  B,  and  his  wife  and  four  children 
were  removed  by  that  description  to  JP.,  it  was  held  that  JP. 
was  concluded,  as  to  the  marriage,  and  legitimacy  of  the 
children,  by  omitting  to  appeal  against  the  order,  although 
it  turned  out  that  the  marriage  was  totally  void  (/).  And 
such  an  order  unappealed  from  is  conclusive,  not  only  as 
to  the  settlement  of  the  parties  removed,  but  also  as  to  all 
facts  which  are  necessarily  involved  in  the  adjudication. 
Thus,  if  a  woman  be  described  in  the  removal-order  as  the 
wife  of  wf.  £.,  the  order  unappealed  against  will  be  conclu- 
sive, not  only  as  to  the  settlement  of  the  woman,  but  also 
as  to  the  fact  of  marriage  and  the  settlement  of  the  hus- 
band, for  they  are  involved  in  the  judgment  of  the  jus- 
tices (m). 

Again,  where  two  were  removed  as  man  and  wife,  and 
after  removal  had  children,  which  were  bastards,  the  man 
having  a  former  wife  living  at  the  time  of  the  second  mar- 
riage, it  was  held,  that  the  order  unappealed  from  was 
conclusive  as  to  the  derivative  settlement  of  the  children, 
for  that  could  not  be  impeached  without  entering  into  the 
merits  of  the  first  order  (n). 

*  1330      *So  where  a  woman  was  described  in  the  order  as 

Elizabeth^  the  wife  of  fV.  T.,  and  the  order  was  unappealed 
from,  it  was  held  that  the  parties  thus  acquiescing  could 
not  afterwards  insist  that  Elizabeth  was  not  the  wife  of 
W.  T.,  and  that  it  was  conclusive,  not  only  as  to  her,  but 
also  as  to  the  derivative  settlement  of  three  children  who 
were  bom  during  the  cohabitation  of  the  mother  with 
fV.  T.  (o). 

[%)  See  jR.  Y.  Tedford,  Burr.  S.  C.  60.  R.  v.  Woodland^  1  T.  R. 
261.    But  see  R.  v.  SSf.  McholaSj  Harwiehj  Bur.  S.  C.  171. 

(k)  For  the  eeneral  principle,  see  Vol.  I.  p.  187-227 ;  and  see 
Malindine  v.  Hansdon^  Foley,  273.  ChaUmry  v.  Chipping  Farring- 
dm,  2  Salk.  488.  R.  v.  Levtringion,  Burr.  S.  C.  276.  2  Salk.  524. 
527.    3  Salk.  261.    1  So-.  232. 

(0  ^  V.  J^orthfeaOierUm,  1  Seas.  C.  154.    4  Bum,  666.    JV^mp^- 
JUld  ▼.  JFoodchuUr,  2  Str.  1172. 

(m)  R.  ▼.  Binegar,  7  East,  377.    R,  v.  Sikheiter,  Burr.  S.  C.  551. 

(n)  Nymp^fiM  v.  WoodchtHer,  2  Str.  1172.  R.  v.  Silchnltr^ 
Burr.  S.  C.  551. 

(o)  R.  T.  St.  Mary,  Lambeth,  6  T.  R.  615. 


SETTLEMENT.  1330 

And  such  an  order  is  conclusive,  although  the  party  Te-       pabt 
moved  be  misdescribed  in  the  order.    Thus,  where  a  wo-         iv. 
man  was  removed  as  Elizabeth  Smithy  widow,  it  was  held  .......li—. 

that  this  was  conclusive,  not  only  as  to  her  settlement,  but  Order  of 
even  as  to  that  of  her  husband,  Emanuel  Smithy  who  was  removal, 
still  living  (p). 

So  it  is  conclusive  as  to  all  legal  consequences.  Thus, 
where  a  servant  during  the  year's  service  was  removed  from 
his  master  by  an  order  against  which  there  was  no  appeal, 
and  in  four  days  after  the  removal  returned  to  his  master, 
and  completed  the  year's  service,  it  was  held  that  the  or- 
der was  conclusive  as  to  the  settlement,  the  legal  efiect 
bein^  to  dissolve  the  contract  of  service  (a). 

Being  a  judgment  in  rem,  it  is  conclusive,  not  only 
upon  the  parish  to  which  the  removal  is  made,  but  against 
all  the  world  M. 

The  principle  of  these  decisions  is,  that  the  fact  to 
be  proved  by  the  order  has  already  been  decided  by 
the  magistrates.  Hence  the  rule  does  not  apply  where 
the  adjudication  does  not  necessarily  involve  the  set- 
tlement, or  fact  in  '  issue.  Thus,  where  the  question 
*  was  as  to  the  settlement  of  Jeremiah  Booih,  who  was  •  1331 
proved  to  have  derived  a  birth-settlement  from  his  father 
m  Halifax,  it  was  held,  that  an  order  of  removal  of  the  fa- 
ther, William  Booth,  from  Halifax  to  North  Owram,  made 
and  executed  after  the  separation  of  the  son  from  his  fa- 
ther's family,  and  his  marriage,  although  unappealed 
against,  was  not  conclusive,  or  even  sufficient  to  rebut  the 
evidence  of  the  birth-settlement,  althou|B;h  it  did  not  ap- 
pear that  JVmiam  Booth  had  done  any  thmg  to  gain  a  set- 
tlement. .  Here  it  is  to  be  observed,  that  the  settlement  of 
Jeremiah  Booth  was  not  involved  in  the  adjudication,  for 
the  settlement  of  WtUiam  Booth  in  North  Owram  was  per- 
fectly consistent  with  the  settlement  of  the  son  in  Halifax ; 
and,  according  to  the  general  rule,  it  was  not  competent 
to  the  parties,  who  relied  upon  the  order,  to  show  what  the 
grounds  of  the  judgment  were,  and  that  it  was  not  found- 
ed upon  any  subsequently  acquired  settlement  of  the  fa- 
ther in  North  Owram,  but  upon  an  original  settlement 
there,  which  would  therefore  be  communicated  to  the 
son  (#). 

(p)  iL  Y.  Rudgdey,  8  T.  R.  620.  R.  v.  SUchester,  Burr.  S.  C, 
551.  R.  V.  St.  Mary,  Lambeth,  6  T.  R.  615.  R.  v.  Binegar,  7  East, 
377. 

(9)  R.  V.  Kenilwortk,  2  T.  R.  598. 

(r)  R.  V  Corsham,  11  East,  ^. 

(8)  R.  V.  South  Owram,  1  T.  R.  353. 


1331  SETTLEMENT. 

^AET  Bat  an  order,  though  not  appealed  against,  is  wholly 

lY.        inoperative  where  the  justices  who  made  it  had  no  juris* 
«....«.._  diction  (t) ;  or  where  the  removal  is  made  to  a  place 
Order  of         whlch  does  not  maintain  its  own  poor  separately,  for  then 
remoTft].         there  are  no  parties  to  make  the  appeal  (u) ;  or  where  the 
order  has  been  abandoned  by  the  removing  parish  {x). 
If  an  order  of  removal  from  the  parish  ^.  to  the  parish 
*  1332  B.  be  quashed  upon  appeal,  it  is  clear  that  this  *  will  not 
bind  any  third  parish  (y).    But,  in  many  instances,  a  dis- 
charged order  has  been  held  to  be  conclusive  as  between 
the  contending  parishes,  the  removing  parish  failing  to 
prove  that  any  new  settlement  had  been  acquired  since  the 
former  removal  (z) ;  and  it  is  to  be  presumed  that  the  former 
order  was  discharged  upon  the  merits.     Where,  however, 
upon  a  second  removal  and  appeal,  it  appeared  that  the 
pauper  was  a  certificated  man,  and  that  the  first  removal 
was  before  he  became  chargeable,  and  the  latter  after  he 
became  so,  it  was  held,  that  the  reversal  of  the  first  order 
was  not  conclusive  even  between  the  same  parishes  (a). 
and  the  principle,  it  seems,  is  applicable  to  all  removals 
made  subsequently  to  the  stat.  35  Geo.  3.  c.  101,  which 
renders  s  party  irremovable  till  actually  chargeable ;  fi>r 
the  first  order  may  have  been  discharged  for  want  of  proof 
that  the  party  was  chargeable. 
EzaminaUon        By  the  Stat.  56  Geo.  3.  c.  108,  s.  70,  two  magistrates  for 
of  soldier.        ^j^  county  where  any  soldier  shall  be  quartered,  in  case 
he  has  either  a  wife  Or  child,  may  examine  him  on  oath 
touching  his  settlement ;  and  a  copy  of  the  affidavit,  at- 
tested by  a  magistrate,  and  delivered  to  the  party  making 
it,  is  to  be  admitted  in  evidence  at  the  sessions  with  re- 
spect to  such  settlement.    The  intention  of  the  aet  was  to 
prevent  the  inconvenience  which  might  accrue  from  tak- 
mg  a  soldier  from  his  quarters  to  give  evidence,  and  the 
copy  thus  attested  is  to  be  lodged  in  the  hands  of  the  com* 
ifianding  oflicer.     If  the  soldier  go  abroad,  the  inconve- 
«  1333  nience  is  not  likely  to  *  happen,  and  the  statute  does  not 

(0  Jfc  V.  CkUvers  Colon,  8  T.  R.  178. 

(u)  R.  V.  Swddiffe,  CM,  i^. 

(x)  H  V.  Inhah.  of  Diddltbury,  12  East,  359.    R.  v.  Uarvrhydd, 
Burr.  S.  C.  658. 

(y)  R,  V.  BeniUy,  Burr.  S.  C.  425.  4  Bum,  72.    R.  v.  Cirencester^ 
Burr.  9.  C.  17.    4  Burn.  672. 

(z)  Foeton  v.  Carlton,  1  Str.  567.    R.  v.  Bradenham,  Burr.  S.  C. 
394.    R.  V.  Cirencester,  Burr.  S.  C.  17.    4  Bum,  672. 

(a)  R,  V.  Osgaihorpe,  Bur.  S.  C.  261. 
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apply  (6).     Whilst  the  attested  copy  is  in  existence  no       e 
other  copy  can  be  received  in  evidence  (c)  ;  but  the  origi-         iv, 
nal  itselris  evidence,  as  well  as  the  copy,  for  it  is  at  least «-«— . 
of  equal  authority,  and  tbereibre  it  would  be  unreasonable 
to  exclude  it  (d). 

Relief  given  oy  a  parish  to  a  pauper  during  his  residence  lUiief. 
in  another  parish  is  evidence  of  a  settlement  in  the  for* 
mer  (e) ;  but  this  merely  shows  the  opinion  of  the  reliovinj; 
paridi  at  the  time,  and  is  by  no  means  conclusive,  but  is 
open  to  explanation,  showing  that  the  parish  acted  under 
mistake,  or  ignorance  of  the  fiicts  (/)•  But  it  has  been 
held,  that  relief  given  to  a  pauper  resident  within  the  re- 
lieving parish  is  no  evidence  whatever  to  prove  a  settle* 
ment  {gj^  for  overseers  are  bound  to  give  relief  whether 
the  pauper  be  settled  there  or  elsewhere ;  and  this  was  so 
held,  not  merely  where  the  relief  had  been  confined  to  a 
single  instance,  but  even  where  relief  had  been  sewml 
times  afierded,  and  #here  the  pauper  had,  en  two  diffeieiil 
occasions,  been  received  into  tne  poor-*honse  fcHr  a  fiurto^t 
together,  ajid  had  been  buried  at  the  expense  of  the  pansh, 
and  where  there  was  no  evidence  trading  to  show  a  set* 
tlement  in  any  other  place  {h)^ 

As  to  Competency^  tnde  tupra,  778,--^As  to  Certifioalas, 
mpra^  363. 

(b)  Per  Lawrence,  J.    R.  v.  ClayUm  U  Mim9^  5  T.  R.  TOa    [In  ^ 
it  V.  Warminster,  3  B.  &  A.  122,  this  dictum  of  Lawrence,  J.  was 
examined  and  overruled.    See  ntpra,'Vol.  IL  547.] 

(c)  JR.  V.  ClajfUm U  Jlfoors,5  T.  R.  706. 

fd)  it  V.  !ra9ieif;6T. IC 534. 

(e)  it  V.  Wake/idd,  5  East,  835.  R.  v.  Maidstone,  2  Nolan,  12L 
And  see  it  v.  Inhab.  qfDunton,  15  East,  352. 

Cf)  Ibid. 

(g)  it  V.  Cha4dertan,  2  East.  27.  8  East,  498. 

(k)  R.  V.  Chalhamt  8  East,  4d8.  sed  qu.  Lord  Ellenborough,  in 
giving  judgment  in  this  case,  conslderod  the  same  principle  to  be 
applicable  as  in  the  case  of  ii.  v.  CkadderUm^  2  East,  87 ;  where  Ld. 
Kenyon  held,  that  a  single  instance  of  relief  was  not  evidence  of 
settlement,  inasmuch  as  overseers  were  bound  to  relieve  casual 
poor.  But  it  is  difficult  to  rely  upon  this  reason  where  the  parish 
gives  continued  relief  for  a  great  length  of  time ;  for,  ahhougb 
they  are  bound  to  relieve  casual  poor,  they  are  not  bound  to  copi» 
tinue  such  relief  indefinitely.  If  a  parish  has  maintained  an  impo*- 
tent  pauper  for  the  space  of  twen^  years,  it  seems  to  be  going  a 
ver^  ^reat  length  to  say  that  this  is  no  evidence  whatsoever  of 
theu*  hability  to  maintain  him,  merely  because  they  might  be  bound 
to  afford  casual  relief  in  the  first  instance,  especially  considering 
that  the  relieving  parish  have  the  means  in  theu-  own  power  of  ex- 
plaining the  reason  why  relief  was  given.  Another  reason  assign- 
ed for  excluding  such  evidence,  by  a  general  rule,  is  the  impohcy  of 

VOL.  III.  3& 


1334  SHERIFF. 

PABT 

IT.  *  Sheriff. 


Mane  prooon.     In  an  actioo  against  the  sheriff  for  a  fiaJse  return  of  mesne 
FaJm  ratom.    process,  the  plaintiff  must  prove, 

Fini.  The  obligation  on  the  part  of  the  sheriff  to  arrest 
or  detain. 

Secondly.  The  default  of  the  sheriff,  either  in  neglectii^ 
to  execute  the  writ  when  he  might  have  done  so,  or  hia 
misconduct  subsequent  to  the  arrest. 

Thirdly.  The  damages  resulting  to  the  plaintiff. 

*  1335      *  Fint.  It  is  essential  to  prove, 

1.  The  issuing  of  the  process; 

2.  The  delivery  of  that  process  to  the  sheriff. 

Piroofof  the         If  the  process  has  been  returned  and  filed,  an  examined 
^"^^  copy  of  the  writ  and  return  will  prove  the  issuing  and  de- 

livery of  the  writ  to  the  sheriff (tj.  JBut  if  it  has  not  been 
returned,  the  sheriff's  attorney  should  be  served  with  no- 
tice to  produce  the  writ ;  and  on  proof  of  such  notice,  and 
of  the  delivery  of  the  writ  at  the  sheriff's  office,  or  to  hif 
agent,  the  under-sheriff,  and  also  that  search  has  be6n 
made  at  the  Treasury,  and  that -the  writ  has  not  been 
returned,  the  writ  may  be  proved  by  secondary  evi- 
dence (1).  . 

It  seems  that  the  sheriff's  warrant  is  evidence  against 

admitting  such  evideace.  But  may  it  not  be  fairly  inquired,  on  the 
other  hand,  whether  it  be  not  impolitii^to  exclude  the  truth ;  and 
whether  it  be  not  impolitic,  and  even  dangerous,  to  jfetter  the  ge- 
neral rules  and  principles  of  evidence  with  sweepinff  and  peremp- 
tory rules,  founded  upon  considerations  of  policy  and  convenience, 
whoUy  collateral  to  the  investigation  of  truth  ?  Such  d  rule  is  ca- 
pable of  being  perverted  to  the  worst  of  purposes ;  a  parish  may 
support  a  papper  for  an  indefinite  'period,  and  wilfully  suspend  the 
removal  until  those  witnesses  who  could  have  proved  a  settlement 
are  dead. 

(i)  The  indorsement  by  the  sheriff  of  non  ait  invenius  on  a  writ 
of  ea,  so.  is  evidence  of  the  delivery  to  him.  Blotch  v.  ^rehett 
Cowp.  63.  TOdar  v.  Sutton,  B.  N.  P.  66.  APJ^eU  v.  Perehard, 
1  Esp.  C.  263.  Jane8  v.  IFaod,  3  Camp.  229.  AtrKe  v.  Birck,  3 
Camp.  397. 

(1)  [See  Park8  v.  HaQ,  2  Pick.  206,  where  it  is  held  that  when 
any  fact  relating  to  a  process  is  drawn  in  question,  which,  accord- 
ing to  the  forms  of  proceeding,  cannot  appear  on  inspection  of  the 
record,  it  is  to  be  determined  by  the  jury ;  as  whether  a  writ  of  at- 
tachment, in  an  action  not  entered,  was  ever  returned.  S.  F.  Hin" 
man  v.  Brees,  13  Johns.  529.] 


■■  ' 
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himself  to  prove  the  issuing  the  writ,  although  it  would  not  part 

be  evidence  for  him  (A).  it. 
A  variance  in  the  description  of  the  process,  as  well  in 


the  action  for  not  arresting  on  mesne  process,  as  in  an  ac-  Writ. 
tion  for  an  escape  on  mesne  process,  or  any  other  action  Variance. 
against  a  sheriff,  founded  on  his  misconduct  or  negligence 
in  respect  of  the  execution  of  process,  would  be  fatal:  as, 
if  the  declaration  allege  that  the  plaintiff  sued  out  a  latitat 
in  a  plea  of  trespass,  and  the  proot  be  of  a  latitat  in  trespass 
with  an  ac  etiam  (l) ;  but  if  a  ca,  sa.  be  alleged,  it  will  be 
supported  bv  proof  of  an  alias  ca.  sa.  (m). 

Where  the  declaration  alleged  that  the  party  was 
brought  before  a  judge  by  virtue  of  a  writ  oi  habeas  corpus^ 
and  committed  by  him  to  the  marshal's  custody,  ^  at  the  *  1336 
suit  of  the  plaintiff,  as  by  the  record  thereof  now  remain*^ 
ing  in  the  Court  of  King's  Bench  manifestly  appears,  it 
was  held  that  the  allegation  was  satisfied  by  the  production 
of  the  writ  of  habeas  corpus^  with  the  cammttitur  indorsed 
thereon  fi'om  the  officeof  the  clerk  of  the  papers  of  the  King's 
Bench  prison ;  for  where  a  party  on  arrest  is  committed  by 
a  judge  of  the  Court  of  King's  Bench  at  chambers  by  ha- 
beas corpus^  this  writ  and  the  committitur  thereoi^  are  not  le- 
tumed  to,  or  filed,  or  kept  by  the  court  or  its  officers  at 
Westminster,  but  are  kept  by  the  clerk  of  the  papers  of 
the  King's  Bench  prison,  in  whose  hands  they  remain  as  a 
Toucher  for  the  detention  of  the  party  ;  and  therefore  they 
are  neither  of  record,  nor  properly  capable  of  being,  enter- 
ed of  record,  either  by  themselves,  or  as  part  of  any  other 
record  or  proceeding.  It  was  therefore  neld,  that  the  al- 
legation might  either  be  rejected  as  surplusage,  or  at  any 
-rate  might  be  considered  as  satisfied  by  the  production  of 
the  writ  and  return,  which  were  quasi  of  record  (n). 

But  where  the  declaration  aUeged  that  the  party  was 
arrested  under  a  writ  indorsed  for  bail  t>y  virtue  of  an  affi- 
davit now  on  record^  but  no  affidavit  was  produced  upon 
the  trial,  the  Court  of  Common  Pleas  held  that  the  plaintifi' 
bad  properly  been  nonsuited  (0). 

(k)  B.  N.  P.  66, 

(I)  Ckmter  v.  Cltyton,  2  Lev,  85 ;  B.  N.  P.  66. 

(fx)  Cro.  Jac.  380.    B.  N.  P.  65. 

in)  WigUy  v.  JoneSj  5  East,  440.  See  the  observations  of  Heatb,  J. 
L&;Ps462. 

(o)  Webb  V.  Heme,  1  B.  &  P.  281.  Yet  qu,  whether,  according 
to  the  doctrine  in  Wigfey  v.  Janes,  the  ''  allegation  by  virtue  of  an 
affidavit  now  on  record  might  not  be  rejected  as  surplusage  ;"  it 
was  wholly  unnecessary ;  and  it  was  impossible  that  this  siiperflu- 


J  336  8H£RlFl-\ 

PABT  In  the  case  of  Uendraj/  v.  Spencer  (p),  the  declaratioOy 

IV.        *  in  an  action  for  pennitting  a  aefendant  who  bad  been  6r* 
rested  under  a  Uaiiat  to  escape,  alleged  a  laiUat  against 


*  1337  Donner  and  /•  Doe;  the  writ  product  in  eTidenee  was 
v^^uiuA.        uainst  Daaner  and  two  others,  but  not  against  IXmnerand 

^  J*  Doe;  but  Lord  Mansfield  overruled  tte  objection. 

Walf■B^  lEc       Secondly*  The  sheriff's  default  or  misconduct — ^If  the 
cause  of  action  be  an  CMnission  to  arrest,  it  is  essential  to 
show  that  the  sheriff  or  his  agent  might  have  arrested  the 
debtor,  had  he  done  his  dutv.    For  this  purpose,  as  the  de* 
•  fault  is  usually  that  of  the  sheriff's  agent  or  bailiff  emplojf- 

ed  lo  execute  the  sheriff's  warrant  ismied  upon  the  writ,  it 
is  essential  to  prove  that  such  bailiff  was  employed  by  the 
sheriff  or  under-sheriff.  This  fact  should  be  iNX>ved  b^ 
means  of  the  warrant  to  the  bailiff,  which  is  the  best  evi- 
dence for  that  puroose  (r).  It  is  not  sufficient  to  prove 
him  to  be  a  general  bailiff  to  the  sheriff,  and  that  he  has 
given  a  bond  of  indemnity  to  the  sheriff  («).  For  this  pur- 
pose, the  bailiff,  who  usually  keeps  the  warrant,  shottki  be 
served  with  a  eubpcBna  ducee  tecum  to  produce  it* 

Where  the  warrant  has  not  been  executed,  it  is  in  gene- 
ral returned  to  the  sheriff's  office ;  where  it  has  been  exe- 
cuted, the  bailiff  usually  retains  it  for  his  own  mstification» 
and  returns  to  the  office  a  memorandum  of  wnat  has  been 
done,  firom  which  the  sheriff  makes  his  return  {t). 
Wufmnt  to         If  the  warrant  has  been  returned  to  the  office,  the  de- 
tbe  iwuur.       fendant's  attorney  should  be  served  with  notice  to  produce 
it ;  such  a  notice,  indeed,  ought  always  to  be  served  where 
1338  iiiere  is  the  least  doubt  as  to  the  custody  *  of  the  warranU 
And  if  the  warrant  has  not  been  returned,  notice  to  the  de- 
fendant to  produce  it  is  insufficient,  without  service  of  a 
eubpeena  dueee  tecum  on  the  bailiff  (u). 

If  the  bailiff  does  not  produce  the  warrant,  but  proves 
thai  it  has  been  delivered  at  the  sheriff's  office,  parol  evi- 
draee  of  the  contents  is  admissible.  But  as  the  bailiff  is 
usually  the  real  defendant  in  the  cause,  having  given  a 

ouB  allegation  could  at  all  mislead.  It  seems  that,  at  all  events,  an 
examined  copy  of  the  affidavit  would  have  been  sufficient  B.  N.  P. 
114.    Sea  tit.  Farianee. 

ip)  Cited  in  iL  v.  Pippeit,  1  T.  R.  238;  and  see  R.  v.  Lookup, 
cited  in  the  same  case. 

(r)  Drake  v.  StOxty  7  T.  R.  113.  ffUson  v.  Jforman,  1  Esp.  C. 
154.  JIf Ma  V.  Peitrftori,  1  Esp.  C.  963.  LftW  v.  Harm ,  Peake's 
C.  174.    [See  Hazard  v.  Urael,  1  Binney,  940.  J 

(s)  Ibid. 

(t)  MarUn  v.  BeO,  1  Starkie's  C.  415. 

(u)  Ibid. 
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bcmd  of  ind^anity  to  the  sheriff,  it  isof  coiine  impolitiG  to  p4BT 

make  him  a  witness,  if  the  sheriff's  authority  to  him  can  it. 
be  proved  by  other  means. 


The  necessity  of  proving  the  warrant  may  be  snpeiaeded  J^^TJJJ^** 
hj  evidence  of  an  admission  on  the  part  of  the  sheriff,  or  *^^ 
his  ander-sfaeriff,  that  the  bailiff  was  appointed  by  the  she- 
riff to  execute  the  writ ;  but  no  declaration  by  the  bailiff, 
that  he  acted  under  a  warrant  firomr  the  sheriff,  operates  by 
way  of  admisskMi  against  the  sheriff,  even  although  he  hu 
given  a  general  bond  of  indemnity,  for  he  is  not  a  g^ieral 
agent,  but  acts  under  a  special  authority  <x).  And  ev^i  a 
written  paper  purporting  to  be  a  copy  of  the  warrant,  and 
delivered  as  such  by  the  bailiff  at  the  time  of  levying,  is 
not  evidence  against  the  sheriff,  for  it  amounts  to  no  more 
than  an  admission  by  the  bailiff  (j^). 

Proof  that  the  name  of  a  bailiff  has  been  indorsed  on 
the  wpt  in  the  sheriff's  office,  together  with  proof  that  it 
is  the  usual  course  in  the  sheriff's  office  to  indorse  upon 
the  writ  the  name  of  the  bailiff  who  is  to  execute  it,  is  suf- 
ficient evidence  of  authority  (z) ;  but  the  *mere  fH'oof  of  *  1339 
an  examined  copy  of  a  writ  returned  and  filed,  with  the 
name  of  a  bailiff  indorsed  as  employed  to-execute  the  writ, 
is  not  in  itself  sufficient  to  show  the  agency,  without  some 
finther  evidence  to  show  that  the  indcnrs^nent  was  made 
by  authority  of  the  sheriff  (a)  (1). 

But  proof  of  a  document  produced,  on  nqticfe  ffiven,from 
the  sheriff's  office,  containing  an  older  to  a  bailiff  to  give 
the  necessary  instructions  for  making  a  return  to  *  the  writ 
in  question,  and  containing  his  answer,  is  sufficient  to  show 

(x)  Drake  v.  Syfces,  7  T.  R.  113. 
(y)  Ibid. 

(z)  Blotch  V.  Arehevy  Cowp.  63.  T^ealby  v.  Gcucoigne,  3  Starki^'s 
C.  fm.  Francis  v.  JV*ea«e,  3  B.  &  B.  26.  So  in  an  action  ibr  ex- 
tortion, B&unlen  ▼.  Wdithmany  5  Moore,  183.  Fermor  v.  PAtZ^p«, 
eited  ibid.  Fansec  v.  Magnav^  6  Taunt  231 ;'  1  Marsh.  554.  In 
Fermor  ▼.  PkiUipey  the  writ  being  produced  with  the  name  of  B, 
indorsed  upon  it,  it  was  held  to  be  a  question  for  the  Jury,  whether 
B»  acted  under  the  sheriff 's  authority,  the  indorsement  beingpitna 
facie  evidence  of  the  fact. 

(a)  mi  V.  Sheriff  of  Middlesex,  7  Taunt.  8.  Jones  v.  JFood^  3 
Camp.  229.  Contra,  MWeU  v.  Perchardy  1  Esp.  C.  263.  HiU  v. 
Leigh,  I  Holt,  217. 

\  _ 

(1)  [The  return  of  a  person  styling  himself  deputy  sheriff*  is  not 
evidence  against  the  sheriff  unless  it  be  shown  that  such  person  is 
his  deputy,    Slaughter  v.  Barnes,  3  Marsh<  413.] 
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PAST      that  he  wis  the  agent  of  the  sheriff  in  the  execution  of  the 
IT.        writ  (i). 

^  Next,  the  defiiult  of  the  sheriff,  either  in  allowing  the 

flJU^**  ^^    debtor  to  escape  after  an  arrest  (c),  or  by  showing  tlwit  af- 
^  ter  notice  to  the  sheriff  where  the  debtor  was  to  be  found, 

he  neglected  to  arrest  him ;  or  that  the  debtor  was  to  be 
met  with  in  the  places  which  he  was  known  to  frequent, 
and  miffht  have  been  arrested ;  for  the  sheriff  is  bound  to 
use  all  lawfiil  means  in  his  power  for  the  purpose  of  disco- 
vering and  arresting  the  debtor. 

Proof  of  notice  to  the  agent  of  the  underdberiff  in  Lon- 
don will  not  avail  as  notice  to  the  under-sheriff,  inasmuch 
as  his  agency  is  in  its  nature  wholly  unconnected  with  such 
purposes  (d). 
*  1340      *An  admission  of  an  escape  by  the  under-sheriff  is  evi- 
,         dence  against  the  sheriff  in  an  action  for  an  escape  (n),  or 
for  a  fiilse  return  M  ;  and  declarations  made  by  the  bailiff 
before  the  return  ot  the  writ,  when  asked  by  the  plaintiff's 
attorney  why  he  did  not  execute  it,  are  evidence  against 
the  sheriff  (e),  so  are  declarations  made  by  the  bailiff  whilst 
he  has  the  debtor  in  custody  (/)(!). 
Damage. '  TTdrdly.  The  damase  resulting  to  the  plaintiff;  that  is, 

either  that  the  plaintiff  has  been  delayed  in  recovering  his 
debt,  or  that  he  has  lost  it,  or  is  likely  to  lose  it.  For  this 
purpose,  he  must  prove  the  original  debt  as  averred  in  the 

ft 

(b)  Jones  v.  Wood  if  another,  3  Camp.  238.  Note,  the  action  was 
for  a  false  return  to  ajl.fa,  that  the  gooda  remained  in  hand  for 
want  of  buyers,  and  the  answer  indorsed  on  the  order  was  "Goods 
in  band  for  want  of  buyers." 

(c)  Blatck  V.  ^cker^  Cowp.  63. 

(d)  Gibbon  v.  Coggon,  2  Camp.  189. 

(n)  TabsUy  v.  DoUe,  1  Ld.  Raym.  190 ;  Peake's  C.  65. 
(o)  Ktmpland  v.  MacauUy^  Peake's  C.  65. 

(e)  J^otih  V.  Mike,  1  Camp.  389. 

(f)  Boumher  v.  Coibey,  1  Camp.  391.  n. 


(1)  [S.  P.  TuUr  v.  Ulmvr,  12  Mass.  Rep.  163.  JlzaifcL  v.  EU- 
linger,  Anthonys  N.  P.  74.  note,  a,  MoU  If  al.  v.  Kip,  10  Johns.  478. 
Wntdtr  dlr  cX,  v.  Hawhngbk,  9  Serg.  &  Rawle,  390.  The  declara- 
tions of  an  under-sherin  are  evidence  against  his  principal,  not  for 
the  reason  assigned  in  Yabslev  v.  Doble,  (1  Ld.  Raym.  ^)  that  as 
he  has  given  security  for  the  due  performance  of  the  duties  of  his 
office,  his  declarations  go  to  charge  himself^  he  being  answerable 
over,  and  the  real  party  in  interest.  But  his  declarations  are  evi- 
dence to  charge  the  sheriff  onlv  where  his  acts  might  be  ffiven  in 
evidence  to  charge  him ;  and  then  rather  as  acts  than  as  declara- 
tions ;  his  declarations  being  considered  as  part  of  the  res  geMa, 
Per  Gibson,  J.  9  Serg.  &  Rawle,  uhi  sup.} 
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* 
declaration  (^ },  with  the  same  degree  of  particularity  afi,  it       fart 
seetns,  and  no  more,  than  would  have  been  requisite  in  the         iv. 
original  action  against  the  debtor  himself  (A)  (2). 


And  the  plaintiiF,  it  seems,  may  avail  himself  of  any  evi-  i>»n«se- 
dence  for  this  purpose  that  he  could  have  used  against  the 
debtor ;  even  an  admission  by  the  debtor  as  to  the  exist- 
ence, or  amount  of  the  debt  made  previously  to  the  de&ult, 
is  evidence  for  this  purpose.  Thus,  where  the  debtor  was 
sued  as  the  drawer  of  a  bill  of  exchange,  proof  of  an  ac- 
knowledgment by  him  that  he  had  received' notice  of  the 
dishonour  is  evidence  of  the  &ct  (t). 

^  The  reason  of  this  seems  to  be,  not  that  there  is  any  ^  1341 
privity  between  the  original  debtor  and  the  sheriff,  but  be- 
cause, otherwise,  the  plaintiff  would  be  placed  in  a  worse 
situation  by  the  defendant's  wrongful  act ;  for  if  the  defen- 
dant had  done  his  duty,  the  acknowledgment  of  the  origi- 
nal debtor  would  have  been  evidence  of  the  debt,  and  the 
defendant  ought  not  to  take  advantage  of  his  own  wrong 
in  depriving  the  plaintiff  of  this  evidence.  The  very  loss 
of  the  evidence  would  constitute  a  damage  to  support  the 
action.  Or  the  case  may  be  considered  in  this  point  of 
view  : — After  proof  of  the  defendant's  default,  the  question 
is  as  to  the  damage  sustained  by  the  plaintiff ;  and  an  ac- 
knowledgment .  by  the  debtor  is  evidence  to  prove  that  da- 
mage, for  it  shows  to  what  extent  the  plaintiff  might  legal- 
ly have  recovered  against  the  original  debtor.  Such  evi- 
dence should  also  be  given  as  the  nature  and  circumstan- 
ces of  the  case  supply,  to  show  the  e):tent  to  which  the 
plaintiff  has  been  damnified ;  as,  that  subseauent  attempts 
to  arrest  the  debtor  have  been  ineffectual ;  that  he  is  since 
dead ;  or  that  he  has  absconded,  or  become  insolvent.  If 
the  plaintiff  has  not,  in  fact,  been  injured  bv  the  sheriff's 
laches,  the  damages  will  be  merely  nominal  (k)  (1). 

(g)  I^arker  v.  JPenn,  2  Esp^  C.  476.  n. ;  4  T.  R.  611. 

(h)  Mexander  v.  Jl^CauUy^  4  T.  R.  611.  Qunier  v.  CUyton^  d 
Lev.  85 ;  B.  N.  P.  66.  Proof  of  the  precise  sum  is  unnecessary, 
Ibid ;  but  if  the  debt  arose  on  a  sale  of  goods  on  credit,  and  it  ap- 
peared that  at  the  time  of  arrest  the  credit  was  unexpired,  the  va- 
riance' would  be  fatal.     WkiU  v.  /otiM,  5  Esp.  C.  162. 

(i)  ffiUiama  v.  Bridges,  2  Starkie's  C.  42,  Cor.  Abbott,  J.  Sloman 
V.  Heme,  2  Esp.  C.  695. 

(k)  TkmpeH  v.  lAnky,  Clayton,  34. 

^-^^^^^•^—^^——^-—-  •    II. 

(2)  [No  action  can  be  maintained  against  a  sheriff  for  an  escape 
on  mesne  process,  unless  the  plaintiff  could  have  maintained  the 
original  action  against  the  prisoner.  Riggs  if  a/,  v.  Thatcher^  1 
Greenleaf,  68.] 

(1)  [In  an  action  against  a  sheriff  for  an  escape,  and  false  return 
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PART  In  an  action  for  an  escape  on  mesne  process,  if  no  return 

FF.         has  been  made,  the  writ  itself  may  be  produced,  and  proof 

*-^*— —  must  be  given  of  the  delivery  of  the  writ  to  the  under-she- 

Escape  on       fijg^  of  the  warrant  to  the  bailiff  (/),  and  of  an  arrest  by  the 

"""•P'^"- Jatter  before  the  return  of  the  writ  (2). 

If  the  action  be  brought  against  the  marshal  of  the 
King's  Bench  for  an  escape  after  a  commitment  by  a  judge 

(I)  Supra,  13S7. 


on  mesne  process,  the  plaintiff  can  recover  no  more  than  be  might 
have  done  in  the  origmal  action ;  nor  ought  he  to  recover  more 
than  he  has  actually  lost  in  consequence  of  the  escape.  Potter  v. 
Lansingf  1  Johns.  215.  The  plaintiff  can  recover  damages  only 
for  what  he  has  lost  by  the  escape,  and  the  jury  may  find  such  da- 
mages as  they  may  think  the  plaintiff  has  sastained  under  aU  eir- 
cumstances.  RusseUv.  Turner^  7  Johns.  189.  ^S.  P.  Goveniorv, 
MaUocky  1  Hawks,  425.    SmUk  v.  Hari.  2  Bay,  395. 

In  an  action  against  an  officer  for  a  false  return  upon  an  original 
'  writ,  or  for  any  default  or  neglect  of  duty,  by  ^v^ch  the  debt  ap- 
pears to  be  lost,  the  judgment  in  the  suit  agamst  the  debtor  is  vri- 
mafaeU  evidence  of  the  measure  of  injury  which  the  plaintiff  nas 
sustained :  But  such  evidence  may  be  controuled,  and  the^>ffiocr 
may  give  in  evidence,  in  mitigation  of  damages,  any  facts  which 
show  that  the  creditor  has  suffered  nothing  by  his  default  or  ne- 
glect— as  the  toted  inability  of  the  debtor  to  pay,  or  fraud  and  col- 
lusion in  obtaining  the  judgment :  And  in  no  case  ought  a  party  to 
recover  more  of  the  officer,  than  he  has  lost  by  the  officer's  neglect 
of  duty.  Wdd  v.  BartleU,  10  Mass.  Rep.  470.  Young  v.  Hosmer, 
11  Mass.  Rep.  89.  A^e  v.  Smith,  ibid.  188.  I^tad/wd  tf  ux.  v. 
Goodwin,  13  Mass.  Rep.  167.  Rich  tf  al.  v.  Bell,  16  Mass.  Rep.  299. 
Bttrrett  v.  LOhgow,  2  Mass.  Rep.  526.  Eaton  v.  Qgier,  2  Green- 
leaf,  46. 

In  Paten  v.  Hoisted,  1  Coxe^  Rep.  277,  it  is  said  that  where  an 
escape  is  voluntary,  the  jury  ought  to  find  for  the  plaintiff  the  whole 
amount  of  the  original  debt — and  that  the  judgment  against  the 
debtor  is  eondusise  against  the  sheriff  as  to  the  amount  of  the  debt. 

If  an  officer  returns  on  a  writ  that  he  has  taken  bail,  and  after- 
wards refuses  to  deliver  the  bail  bond,  he  is  liable  in  damages  to 
the  amount  of  the  creditor's  judgment — and  cannot  show,  In  miti- 
gation of  damages,  that  the  original  debtor  was  poor  and  unable  to 
pay  the  debt.  Bail  could  not  give  such  fiicts  in  evidence,  and  the 
officer,  who  has  deprived  the  plaintiff  of  an  action  against  the  bail, 
must  be  answerable  to  the  same  extent  that  they  would.  Simmons 
V.  BrfMord,  15  Mass.  Rep.  82.  In  Gerrish  v.  Edson,  1  N.  Hamp. 
Rep.  82,  it  was  decided  that  a  sheriff,  who  knowingly  takes  insufti- 
eient  bail,  is  liable  for  the  amount  of  the  plaintiff's  ju  j^ment  against 
the  bail,  afler  deducting  the  probable  value  of  that  and  of  the  other 
judgment  recovered  against  the  principal.]* 

(2)  [An  action  for  an  escape  upon  mesne  process  does  not  lie  in 
North  Carolina ;  Swepson  v.  Whitaker,  1  Hay w.  224— unless  the 
sheriff  return  an  escape.  'tSdon  v.  Sheriff,  1  Hayw.  485.  See  Go- 
vernor V.  Jones,  2  Hawks,  359.  Under  the  statutes  of  Tennessee, 
the  remedy  for  an  escape  on  mesne  process  is  by  scire  facial.  MKee 
V.  Love,  2  Overton's  Rep.  248.] 
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upon  an  habeas  corpus,  the  haheas  corpus,  with  the  commitiv'  part 

tUT  annexed,  should  also  be  proved ;  and  as  this  *  remains  it. 
in  the  custody  of  the  marshal,  notice  should  be  giren  to 


produce  it  {I).  *  1342 

It  must  also  be  shown,  that  after  the  arrest,  &c.  the  de-  Ewape. 
fendant  suffered  him  to  escape,  and  that  he  was  at  large,  * 
or  in  improper  custody,  after  the  return  of  the  writ  (m), 
and  that  bail  above  has  not  been  put  in.  Proof  bj  the  de- 
fendant that  bail  has  been  put  in,  and  perfected  m  a  term 
subsequent  to  the  return  of  the  writ,  will  not  afford  any 
defence  'to  an  action  which  has  been  previously  commen- 
ced (n).  But  if  the  defendant  in  the  original  action  has 
^t  in  and  perfected  bdl,  or  having  put  in  bail,  has,  ren- 
dered himself  in  their  discharge  before  the  time  for  bring- 
ing in  the  body  has  expired,  Uie  action  will  not  be  main- 
tainable, although  no  bail-bond  has  been  taken  (o). 

If  the  sheriff  has  returned  cepi  corpus,  proof  of  the  writ 
and  return  will  prove  the  arrest  {p\ 

The  production  of  the  writ  by  tne  plaintiff,  in  order  to 
show  the  obligation  on  the  sheriff  to  arrest  and  detain  the 
debtor,  does  not  entitle  the  sheriff  to  have  his  return,  which 
is  indorsed  upon  the  writ,  read  in  evidence  as  part  of  the 
document  {q). 

*The  admission  of  the  under-sheriff  of  an  escape  is  evi-  ^  1343 
dence  against  the  sheriff  (r). 

Lastly.  The  plaintiff  must  prove  his  debt,  and  the  da- 
mage which  he  has  sustained  from  the  sheriff's  negli- 
gence (*).  N 

If  the  plaintiff  allege  that  he  has  a  good  cause  of  action 

(I)  W%gUy  V.  Jwies^  5  East,  440.  See  Watson  v.  Sutton,  1  Salk. 
372.    See  also  the  st.  8  and  9  W.  III.  c.  27,  s.  9 ;  infra,  1346. 

fm)  In  the  case  of  mesne  process,  the  sheriff  is  to  take  the  body 
of  the  debtor,  and  have  him  ready  to  produce  on  a  certain  day ;  it 
is  ther eibre  sufficient  if  he  bring  m  the  body  on  that  day.  But  in 
the  case  of  an  arrest  in  execution,  if  the  party  be  at  large  for  the 
shortest  space  of  time,  whether  before  or  after  the  return,  it  will  be 
an  escape.  Hawkins  v.  Plomer,  2  Bl.  Rep.  1048.  Atkinson  v.  Mat' 
tesom,  2  T.  R.  172. 

(n)  Mos€s  T.  Mmris,  4  M.  &  ^.  397. 

(o)  Parimte  v.  Plumiree,  2  B.  &  P.  ^"5. 

(p)  Fairiie  v.  Birch,  3  Camp.  397. 

(q)  Mey  y.  Bridges,  2  Starkie's  C.  189,  Ck>r.  Hohroyd,  J.  But  the 
return,  whicft  Was,  that  the  party  had  been  rescued,  was  afterwards 
admitted  to  be  read  as  part  of  the  defendant's  evidence.     Qu. 

(r)  Yabsley  v.  Dohls,  1  Ld.  Raym.  190.  Ksn^land  v.  Maeanletff 
Peake's  C.  65 ;  supra,  1340.  [and  note  (1).] 

(s)  Supra,  1340. 
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PABT       acainst  the  party  suffered  to  escape,  he  must  prove  a  cause 
.  fv.         of  action,  or  he  will  be  liable  to  be  nonsuited  {t). 
'■  Where  a  sheriff's  officer  kept  the  defendant  in  his  cus* 

K^^pc*  tody  afler  the  return  of  the  writ,  and  then  took  him  to  pri- 

son, it  was  held,  that  as  the  plaintiff  had  sustained  no  da- 
mage, the  action  was  not  maintainable  (u). 
Dtfcnca.  The  sheriff  may  show  in  defence,  that  the  defendant  in 

the  original  action  did,  in  fact,  put  in  and  perfect  bail,  or  that 
he  put  in  bail  and  rendered  hunself  in  their  discharge  be- 
fore the  time  for  bringing  in  the  body  had  expired,  al- 
though no  bail-bond  was  taken  {x).  But  the  putting  in  of 
bail  afler  the  expiration  of  the  term  in  which  the  writ  is 
returnable  will  be  no  defence  to  an  action  previously  com^ 
menced  (y). 

The  sheriff  may  also  show  that  the  debtor  was  rescued 
in  going  to  gaol ;  but  afler  he  has  once  been  within  the 
walls  of  the  prison,  a  rescue  by  any  but  the  king's  enemies 
will  be  no  excuse  (z), 
*  1344  *  It  is  no  defence  to  show  that  the  plaintiff  knew  of  the 
escape,  yet  proceeded  in  his  action  to  judgment,  but  had 
not  charged  the  debtor,  who  returned  to  gaol  in  execu- 
tion (a),  tor  it  is  no  waver. 

If  the  bailiff  of  a  liberty  arrest  on  the  sheriff's  mandate, 
and  suffer  an  escape,  the  bailiff,  and  not  the  sheriff,  is  re- 
sponsible (by 
False  rotarn  In  an  action  for  a  false  return  to  a  writ  o(  fieri  fadas,  the 
toafi.fii«  plaintiff  *must  prove,  Ist.  Hie  judgment,  the  writ  oS  fieri 
fadasj  and  return  (c) :  2dly.  The  warrant  to  the  bfuliff  ((2) ; 
and  that  the  defendant  had  goods  within  the  county  ;  that 
the  bailiff  had  express  notice  of  such  goods,  where  that 
was  the  fact ;  or  that  he  might  have  levied  had  he  used 

(t)  2  Lev.  85 ;  B.  N.  P.  66.  But  a  variance  as  to  the  amount  will 
not  be  material    Ibid, 

(u)  Planck  v.  Anderson,  5  T.  R.  37.  [See  also  Cody  v.  HunHng- 
toUy  1  N.  Hamp.  Rep.  138.] 

{x)  Pariente  v.  Plumiree,  2  B.  &  P.  35.  But  if  the  defendant  has 
been  permitted  to  go  at  large  without  a  bail-bond,  the  Court  will 
not  stay  the  proceedings  upon  the  .defendant's  putting  in  bail.  Wtbb 
v.  Matthew,  1  B.  &  P.  225.    FuUer  v.  Prut,  7  T.  R.  109. 

(y)  Moses  v.  JVbrm,  4  M.  &  S.397. 

(z)  B.  N.  P.  68. 

(a)  Ravrniscrofl  v.  Eyles,  6  Geo.  III.  C.  B.  B.  N.  P.  69.  [See 
Jaekson  v.  BariUtt,  8  Johns.  361.]  *  * 

(h)  Noy,  27 ;  B.  N.  P.  69 ;  3  Wils.  309. 

(c)  Supra,  Vol.  I.  245.  285. 

(d)  Supra,  1337. 
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due  diligence  ;  or  that  be  actually  did  seize  goods  of  the  past 

defendant  (1).  iv. 
In  the  latter  case,  where  the  goods  having  been  claim- 


ed by  a  third  perscm,  and  the  sheriiT,  on  receiving  an  in-  '^'^^  ^  ^* 
denuiitv  returned  nuUa  bona,  the  plaintiff  should  be  prepa-  ^^^^* 
red  witti  such  evidence  as  the  case  affords  to  prove  that 
the  goods  were  really  the  property  of  the  debtor,  as  by 

Eroof  of  his  possession  of  and  dealing  with  the  property  as 
is  own  ;  and  particularly  with  such  evidence  as  shows 
that  the  transfer  to  the  claimant  was  either  merely  colour- 
able in  order  to  defeat  the  execution,  or  that  it  is  void  as 
against  a  judgment-creditor  under  the  statute  13  Eliz.  c. 
6  (e). 

In  such  case,  it  may  be  advisable  to  give  notice  to  the 
sheriff's  attorney  to  produce  the  bond  or  agreement  to  in- 
demnify the  sheriff;  and  if  it  be  made  to  appear,  either  by 
the  instrument  itself,  or  by  the  sheriff,  or  his  agent's  ad-  » 
mission,  that  the  sheriff  is  indemnified  *  bv  another,  any  *  1345 
declaration  on  the  subject  by  the  latter  will  be  evidence 
for  the  plaintiff. 

An  allegation  in  a  declaration  for  a  false  return  of  nulla 
bima  to  a  fieri  facias  against  the  goods  of  A.  and  £.,  that 
*'  although  A.  and  B.  had  goods,  £c.  within  the  bailiwick," 
is  supported  by  proof  that  either  of  them  had  goods,  for 
the  averment  is  severable  (/). 

If  the  defence  be,  that  before  the  sale  under  the  plain-  Defence, 
tiff's  writ  the  former  defendant  was  declared  a  bankrupt, 
having  committed  an  act  of  bankruptcy  previous  to  uie 
execution  of  the  writ  bv  the  sheriff  (g"),  the  latter  will  be 
bound  to  prove  all  the  mcts  necessary  to  support  the  com- 
mission (A). 

To  an  action  for  a  &lse  return  of  nuUa  bonaj  the  sheriff 
may  show  that  the  plaintiff  lost  his  legal  priority  of  execu- 
te) iS^jmi,  615.    [See  Shannon  tf  al.  v.  ComnumiDeaUhy  8  Serg.  & 
Rawle,  444.    Meeker  If  al.  v.  fTUson,  1  Gallison,  419.] 

(/)  Janes  V.  Clayton^  4  M.  &  S.  349. 

(g)  So- although  the  act  of  bankruptcy  4>ecomeB  complete  after 
the  levy,  as  by  lying  in  prison  for  two  months ;  but  when  comple- 
ted, has  relation  to  a  day  prior  to  the  delivery.  Cooper  v.  Chitty^  i 
Burr.  90.    Coppt^gdaU  v.  Brigden,  B.  N.  P.  41. 

(h)  Ibid,  supra,  140. 171. 


(1)  [In  an  action  against  the  sheriff  for  selling  real  property  on 
an  execution,  when  personal  property  might  have  been  had,  it  lies 
on  the  plaintiff  to  show  that  he  had  personal  property  known  to* 
the  sheriff,  and  accessible  to  him.    Sttinzle  v.  Boi/er,  1  Overton's 
Rep.  336.] 
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PABT       ti<m  by  <liracling  him  not  to  levy  till  a  future  day,  and  that 
nr.         in  the  mean  time  another  writ  .was  delivered  to  him  (t). 
■  A  verdict  found  on  an  inquisition  by  the  sherifT  to  ascer- 

tain the  property,  is  not  evidence  for  the  sheriff,  even  in 
mitiffation  of  damages  {k)  (1). 
iieeution  '^"^  plaintiff  in  an  action  (l)  for  an  escape  of  one  in 

«  iQ/^Q  *  execution  must  first  prove  that  the  party  was  once  in  law- 
ful custody.    If  the  sheriff  has  returned  cepi  corpus^  the 

(i)  Br<idUy  v.  Wwidliam^  1  Wils.  44.  Ktmpland  v.  MaeatdS^ 
Peake's  C.  65.  Smallcomb  v.  Buckingham^  1  Ld.  Raym.  251 ;  1  SalK. 
320. 

(k)  (Mo—op  V.  PoU,  3  M.  &  S.  175. 

(I)  Debt  lies  for  an  escape  in  execution,  upon  an  eouitable  con- 
struction of  the  Stat.  West.  2.  and  1  R.  II.  c.  12--(2).  But  if  a 
plaintiff  have  execution  of  lands,  goods  and  body,  and  the  prisoner 
escape,  because  the  lands  remain  in  execution,  debt  will  not  lie, 
.  but  only  an  action  on  the  case.  Cro.  Jac.  657 ;  B.  N.  P.  68.  It 
lies  at  the  suit  of  a  hundred,  after  the  plaintiff  has  been  taken  on  a 
ca.  so.  for  costs,  and  escaped.    B.  N.  P.  68 ;  Fitzg.  2^. 

(1)  [In  Bayley  v.  BaU$,  8  Johns.  185,  it  was  held  that  an  inquisi- 
tion made  by  a  sheriff's  jury  to  ascertain  whether  the  property  in 
goods,  taken  on  B,Jieri  facias,  is  in  the  defendant  or  not,  if  ibnnd  not 
to  be  in  him,  is  a  justification  to  the  sheriff  for  returning  nuUa  bona, 
and  a  conclusive  defence  in  an  action  against  him  for  a  false  return  ; 
unless  it  be  shown  that  he  did  not  act  with  good  faith.  It  was 
said  by  the  court  in  this  case,  that  there  was  not  any  express  adju- 
dication upon  the  point.  But  in  7\nim9end  v.  Pkulxps,  10  Johns. 
98,  where  goods,  taken  on  an  execution  against  A.  were  claimed 
by  B.  and  the  officer  summoned  a  jury  of  inquisition  as  to  the  claim  ; 
it  was  held  that  the  inquisition  was  no  justification  in  an  action  of 
trespass  by  B.  against  the  officer,  but  went  in  mitigation  of  dama- 
ges only.  A  distinction  was  taken,  in  this  case,  between  an  action 
against  the  officer  for  a  false  return  of  nulla  bona,  and  an  action 
Ibr  seizing  goods  not  belonging  to  the  party  against  whom  he  was 
to  proceed.  J 

(2)  [These  statutes  are  in  force  in  Pennsylvania,  Rhode-Island, 
New-Hampshire,  New- York,  and  Massachusetts.  Shewell  v.  /W(,  3 
Testes,  17.  S.  C.  4  Yeates,  47^-SUere  v.  Field,  2  Mason's  Rep.  486 
— Gerrish  v.  Edson,  I  N.  Hamp.  Rep.  85—Raw»on  v.  DoU^  2  Johns. 
454 — Porter  v.  Sayward,  7  Mass.  Rep.  377. 

Notwithstanding  what  is  argued  by  counsel  in  PlaWn  case, 
(Plowd.  35.)  to  the  contrary,  there  does  not  seeni  any  reason  to 
suppose  that  debt  was  a  remedy  for  an  escape,  at  the  common  law ; 
for  according  to  all  analogies  of  that  law,  it  lay  not  in  cases  of  tort, 
but  of  contract  only,  where  the  claim  was  for  a  sum  certain  ;  and 
it  seems  impossible  to  conceive  that  the  injury  to  the  plaintiff,  in 
cases  of  escape,  could  always  be  a  sum  certain.  From  the  nature 
of  the  case,  it  is  a  tort,  and  sounding  in  damages,  and  perpetually 
varying  in  measure  and  extent.  The  statutes  of  West  and  2.  Rich. 
H.  were,  in  my  judgment,  introductive  of  new  law.  Per  Story,  J.  2 
Mason's  Rep.  513.    See  also  remarks  of  BuUer,  J.  2  T.  R.  129.] 
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plaintiff  should  prove  an  examined  copy  of  the  judgment,       paet 
writ  and  return  ;  but  if  the  writ  has  not  been  returned,  it         iv. 
may  be  produced,  and  the  plaintiff  must  then  proceed  to  — — — 
prove  an  arrest  by  the  sheriff,  by  proof  of  the  warrant  to  Eicape. 
the  bailiff,  and  of  an  arrest  of  the  party  by  the  bailiff.     If  Arrest?^"' 
the  action  be  brought  against  the  marshal  of  the  King's 
Bench,  or  the  warden  of  the  Fleet,  upon  a  conmiitment  in 
execution,  such  commitment,  which  is  the  act  of  the  Court, 
should  be  proved  by  an  examined  copy  of  the  cotnmittitur 
entered  of  record  (m). 

Where  a  prisoner  renders  himself  in  discharge  of  his 
bail,  and  the  plaintiff's  attorney  accepts  him  in  execution, 
the  render  is  entered  in  the  judge's  book,  and  a  commUiitur 
is  filed,  and  if  the  prisoner  escape,  the  marshal  is  not/ 
chargeable  without  notice,  either  by  serving  him  with  a 
rule,  or  entering  a  commUtitur  also  in  his  book,  without 
proving  the  party  actually  in  prison  (n). 

If  a  debtor  be  in  custody  of  the  sheriff  at  the  suit  of  one 
creditor,  and  a  second  creditor  deliver  a  ca.  sa,  to  the  she- 
riff on  his  own  suit,  the  delivery  of  the  writ  is  an  arrest  in 
law  (a). 

The  Stat.  8  and  9  Will.  III.  c.  27,  s.  9,  directs,  that  if 
'any  person  desiring  to  charge  another  with  any  action  or 
execution,  shall  desire  to  be  informed  by  the  marshal  of 
the  K.  B.,  or  warden  of  the  C.  P.,  or  his  deputy,  by  anv 
other  keeper  or  keepers  of  any  other  prison,  whether  such 
a  person  be  a  prispner  *in  his  custody  or  not,  every  such  «  1347 
marshal,  warden,  6r  keeper,  shall  give  a  true  note  in  wri- 
ting thereof  to  th^  person  requesting  the  same,  or  his  at- 
torney, on  demana  ;  and  if  such  marshal,  warden,  keeper, 
or  deputy,  shall  give  a  note  in  writine  that  such  person  is 
an  actual  prisoner  in  his  custody,  such  note  shall  be  taken 
as  evidence  of  the  fact  (p). 

In  practice,  when  a  prisoner  in  custody  of  the  marshal 
is  to  be  charged  with  a  King's  Bench  execution,  a  rule  is 
obtained  for  the  marshal  to  acknowledge  the  defendant  to 
be  in  his  custody.  Such  an  acknowledgment  is  of  course 
evidence  to  prove  the  fact.  Where  a  prisoner  is  in  custo- 
dy of  the  warden  of  the  Fleet,  and  is  cnarged  with  a  Com- 
mon Pleas  or  Exchequer  writ,  a  habeas  corpus  is  obtained, 

(m)  Turner  v.  J5yfe«,  3  B.  &  ?.  456.  Wigtey  v.  Jones,  5  East, 
440.  See  Bonus  v.  Ei/Us,  2  Moore,  561 ;  where  it  was  held  that  a 
commitment  in  execution  must  be  alleged  to  be  of  record. 

(n)  B.  N.  P.  67,  8 ;  1  Salk.  272. 

(0)  1  Salk.  274 ;  B.  N.  P.  66. 

(p)  See  B.  N.  P.  68. 
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Escape. 
Execution. 


PART       the  return  to  which  proves  the  fact  of  his  being  in  cas- 
IV.         tody  (}). 

The  plaintiff  must  then  prove  that  the  debtor  was  at 
large  after  the  arrest,  either  before  or  after  the  return  of 
the  writ.  The  permitting  the  debtor  to  be  out  of  the  de- 
fendant's custody  for  any  purpose,  for  the  shortest  space  of 
tune,  will  amount  to  an  escape  :  as,  where  the  bailiff  of  a 
liberty,  after  arresting  the  debtor,  delivers  him  into  the 
county  gaol  (r) ;  or  the  debtor  is  allowed  to  go  out  to  set- 
tle his  affairs,  in  the  custody  of  a  bailiff  («)  (jl. 

By  the  stat.  8  and  9  Will.  III.  c.  48,  *'  If  the  marshal  or 
warden,  or  their  deputies,  or  the  keeper  of  any  prison,  af- 
ter one  day's  notice  in  writing  given  for  the  purpose,  shall 
refuse  to  show  a  prisoner  committed  in  execution  to  the 
creditor,  or  his  attorney,  such  refusal  shall  be  adjudged  to 
be  an  escape." 
1348  *If  a  sheriff  on  going  out  of  office  omit  to  deliver  over 
a  prisoner  charged  with  his  execution  to  his  successor,  it 
is  an  escape  ;  and  if  a  sheriff  die,  the  new  sheriff  must  at 
his' peril  take  notice  of  all  prisoners  in  his  custody,  and  the 
executions  with  which  they  are  charged  {t)  (2). 

(q)  Peake's  Ev.  422,  5th  edit 

(r)  Benton  v.  Sutton,  1  B.  &  P.  24. 

(8)  Boothman  v.  7%e  EaH  of  Surry y  2  T.  R.  5.  [See  fFool  v.  Tur- 
tier^  10  Johns.  420.] 

(t)  3  Co.  71.  B.  N.  P.  68.  By  the  stat.  3  Geo.  I.  the  finder-she- 
rifris  answerable  till  a  new  sheriff  be  appointed.  An  assignment 
by  an  under-sherifTto  the  succeeding  shenfT,  although  not  by  in- 
denture, is  a  ^ood  assignment  (B.  N.  P.  69.  1  Barnes,  259).  If  a 
man  in  execution  escape,  and  return  again,  and  afterwards  be  made 
over  with  other  prisoners,  and  again  escape,  the  second  sheriiTwill 
be  chargeable.  B.  N.  P.  69.  S  Lev.  109.  [See  Rmeson  v.  Thw- 
ntr,  4  Johns.  469.  Dash  v.  Van  Kleeck^  7  Johns.  477.  Hempstead 
V.  fFeed,  20  Johns.  64.] 

(1)  [It  is  an  escape  to  make  a  prisoner  for  debt  a  turnkey,  and 
to  entrust  him  with  the  keys  of  the  outer  and  inner  doors,  at  all 
times,  by  night  and  day.  Steere  v.  Field,  2  Mason's  Rep.  486.  If 
the  jailor  be  conmutted  to  his  own  jail,  and  no  new  keeper  is  ap- 
pointed, it  is  an  escape  of  the  jailor,  for  which  the  sheriff  is  respon- 
sible, but  it  is  not  an  escape  of  the  other  prisoners,  if  they  are  in 
fact  kept  in  custody  under  the  jailor's  authority  or  his  agents,  ibid. 
See  also  Ckige  v.  GTaffam,  11  Mass.  Rep.  184.  Colby  v.  Sampson,^ 
Mass.  Rep.  310.    Day  %f  at,  v.  Brett,  6  Johns.  22.  ace] 

(2)  [Where  an  indentureof  assignment  of  prisoners,  from  the  old 
to  the  new  sheriff,  specified  a  suit  by  the  title  of  A.  B.  &>  Co.  vs.  C. ; 
this  was  held  sufficiently  certain,  without  giving  the  names  of  the 
plaintiffs  at  large :  It  was  a  sufficient  notice  to  the  new  sheriff  of 
the  execution  against  the  prisoner.  TaUmadgt  v.  Rickmond,  9 
Johns.  85.] 
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If  the  plaintiff  allege  that  the  sheriff  took  A.  B.  and  his  part 

wife  in  execution  (on  a  judgment  against  both  for  a  debt  ly. 
due  from  the  wife  Aum  ioUi\  and  that  he  permitted  both  to 


escape,  and  proves  only  that  he  took  the  husband,  and  ^»cape. 
permitted  him  to  escape,  the  variance  is  not  fatal  (u).  variance"' 

The  plaintiff  is  entitled  to  recover  the  whole  debt.;  and 
therefore,  in  an  action  of  debt,  evidence  as  to  the  situation 
and  circumstances  of  the  debtor  is  immaterial  {x)  (2). 

If  the  debtor  has  not  been  taken  on  a  fresh  pursuit,  Defence. 
the  defendant  cannot  avail  himself  of  any  excuse,  by 
way  of  defence,  short  of  showing  that  the  escape  was 
occasioned  by  the  act  of  God,  or  the  king's  ene- 
mies (y).  A  rescue  from  the  defendant's  officers  whilst 
they  were  conveying  the  debtor  under  a  hibtas  corpus  (z), 
*  or  the  destruction  of  the  prison  by  a  mob  (a),  afford  no  *  1349 
defence.  * 

The  defendant  cannot  defend  himself  by  proof  that  the  Fresh  pursuit. 
debtor  escaped  against  his  will,  and  that  he  made  fresh 
pursuit,  and  retook  him  before  the  commencement  of  the 
action,  without  a  special  plea,  supported  by  affidavit  {b). 
The  defendant  may  also,  under  a  special  plea,  prove  ttiat 
the  debtor  returned  into  his  custody  before  the  commence- 
ment of  the  action  (I),  but  he  must  show  that  the  debtor 

(u)  1  Sid.  5.  B.  N.  P.  65.  If  both  baron  and  feme  be  taken  in 
execution,  and  the  feme  be  suffered  to  escape,  an  action  lies,  al- 
though the  baron  continue  in  prison.  1  Roll.  Ab.  810.    B.  N.  P.  65. 

(x)  2  T.  R.  126.    2  Bl.  Rep.  1046. 

(y)  1  Roll.  Ab.  808.  4  Co.  84.  B.  N.  P.  66.  As  from  the  prison 
takmg  fire,  or  being  broken  open  by  the  king's  enemies. 

ft)  (yjVeU  V.  Marson^  5  Burr.  2812.  FUz  Jefferies'  case,  1  Sid.  13. 
3  Gd.  44.    B.N.  P.  67.    3  Keb.  51.  305.    1  ^ra.  431. 

(a)  Mstpt  V.  EyUsy  2  H.  B.  108.    • 

(6)  By  the  stat.  8  &  9  Will  III.  c.  27.  This  plea  may  be  pleaded 
to  an  action  charging  a  voluntary  escape  (Bonafius  v.  Jrdlktr,  2 
T.  R.  126) ;  and  the  plaintiff  may  reply  a  voluntary  escape.  1  Vent. 
211.    B.  N.  P.  67. 

(2)  [In  an  action  on  the  ccue  against  an  officer  for  an  escape  on 
execution,  or  for  a  false  return,  &c.  upon  an  execution,  the  jury 
may  give  more  or  less  than  the  plaintiff's  original  judgment — ac- 
coiding  to  the  actual  damage  which  has  been  caused  by  the  offi- 
cer's default.  Colby  v.  Sampton^  5  Mass.  Rep.  310.  Sdjridge  v. 
lAthgow,  2  Mass.  Rep.  374.  Rawson  v.  DoUy  2  Johns.  454.  Van 
ShftM  V.  Hogeboom,  6  Johns.  270.  Taylor  v.  Commonipetilth^  3  Bibb, 
dSb.  See  Ackl^  v.  Chester,  5  Day,  221.  ffolverUm  if  al.  v.  Com- 
monweaUh,  7  Serg.  &  Rawle,  273.] 

(1)  [See  Dole  v.  MotUton,  2  Johns.  Gas.  205.  Jjansing  v.  Fleet, 
ibid.  3.  A  voluntary  return  before  a  suit  is  brought  is  not  a  de- 
fence in  an  action  for  an  escape,  whether  negligent  or  voluntary, 
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PABT       remained  in  custodjr  till  the  commencement  of  the  action, 
iv*         Where  the  replication  traversed  the  keeping  and  detaining 

———.-.  modo  et  forma,  and  the  plaintiff  proved  that  the  debtor 
again  escaped,  and  died  out  of  custody,  it  was  held  that 
he  was  entitled  to  a  verdict  (c). 

A  sheriff  or  other  officer  cannot  take  advantage  of  an 
error  in  the  process  {d) ;  but  he  may  show  that  the  judg- 
ment was  actually  void  as  coram  non  judiee  (e) ;  as,  where 
the  action  is  for  an  escape  after  the  execution  of  a  ca,  sa. 
on  a  judgment  given  in  an  inferior^Court  on  a  bond  which 
was  made  beyond  the  limits  of  the  jurisdiction  (/).  But 
*  1350  the  sheriff  is  liable,  although  the  *  ca,  sa,  issued  after  a 
year  from  the  judgment  without  a  scire  faiwu^  for  this  pro- 
cess, though  erroneous,  is  not  void  (^). 

and»ceiYed  Where  a  sheriff  seizes  goods  in  execution  after  an  act  of 
bankruptcj^  committed  by  the  judgment-debtor,  on  which 
a  commission  afterwards  issues,  and  he  sells  part  of  the 
goods  on  the  day  on  which  the  commission  issues,  and  part 
the  next  day,  he  is  liable  in  an  action  by  the  assignees  for 
money  had  and  received  to  their  use,  unless  he  can  show 
that  he  paid  over  the  money  to  the  execution-creditor  be- 
fore he  had  notice  of  the  commission  (A). 

Where  the  sheriff  has  returned  to  a  writ  o(  fieri  fadas, 
that  he  has  levied  the  money,  debt  lies  to  recover  it  (t)  ; 
and  the  sheriff^s  return  upon  the  writ  proves  the  receipt  of 
the  amount  to  the  use  or  the  plaintiff (1). 

(c)  Chambers  v.  Jones,  11  East.  406. 

(d)  B.  N.  F.  65.  [Bissel  v.  ERp,  5  Johns.  89.  Huiekins  v.  Edson, 
1  N.  Hamp.  Rep.  1S&.  Yelv.  43,  a,  note  (1 ),  and  cases  there  col- 
lected.] But  where  an  action  was  brought  against  the  marshal  of 
the  K.  B.  for  not  receiving  a  copy  of  the  declaration  against  a  pri-  ' 
soner  per  quod  the  plaintiff  lost  his  suit ;  and  it  am)eared  that  the 
declaration  was  tendered  at  the  prison  before  the  bul  was  filed,  the 
plaintiff  was  nonsuited.  Ekins  v.  MUou,  Midd.  1752,  per  Lee, 
C.J.    B.N.P.65. 

(e)  Carth.  148.  B.  N.  P.  65,  66.  [JUbee  v.  fFard,  8  Mass.  Rep.  79.] 

(f)  B.  N.  P.  65.  Where  the  Court  has  coniizance  Af^  the  cause, 
the  judgiBent  is  only  erroneous ;  but  if  the  Court  has  no  jurisdic- 
tioB,  it  «9  void.    B.N.  P.  66. 

{g)  BwKe'a  case,  Cro.  Eliz.  188.  B.  N.  P.  66.  And  the  sheriff 
may  jmtify  in  an  action  of  false  imprisonment. 

(k)  Lee  V.  Lopes,  15  East,  230. 

(t)  Hob.  206. 


on  mesne  process,  aAer  the  return  of  the  writ.  Stone  v.  Woods,  5 
Johns.  182.  Sep  also  Richmond  y.  TcMmadge,  16  Johns.  308. 
Ihake  V.  Chester,  2  Conn.  Rep.  47a] 

(1)  [A  demand  must  he  made  of  money  collected  by  an  officer 
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Ib  an  action  on  the  case  agaioBt  a  riieriff,  who  bai  re*       part 
tumod  to  a  writ  otvendkumi  txponat  that  he  has  sold  pait,         w. 
and  that  the  vesidue  remains  in  his  hands  for  want  of  buy-  ■ 

era,  and  where  the  declaration  alleges  diat  he  had  not  the 
monejr  levied  at  the  return  of  the  writ  before  the  kinff,  &c. 
but  that,  contrary  to  his  duty,  he  had  paid  the  sum  fevied, 
and  delivered  the  coods  to  divers  persons  unknown,  the 
sheriff  may  show  that  the  goods  were  in  foot  the  property 
of  the  assignees  of  the  defendant,  who  had  become  bank- 
rupt (k). 

In  an  acticm  for  taking  insufficient  pledges  on  a  *  reple-  *  1361 
vin-bond  (/),  the  plaintiff  (m)  must  prove  the  sum  due  for  Caie  for  uk« 
rent,  the  taking  of  the  distress,  the  rei^evin,  the  bond,  the  J^Sd^^^^^* 
ju^^nt  in  the  replevin-suit,  d:.c.  as  alleged,  and  the  in- 
sufficiency  of  one  or  both  the  sureties.    The  replevin  must 
be  proved  by  the  warrant  or  precept  of  the  sheriff  or  his 
deputy  (ny  The  bond  isusualiy  pioved  by  means  of  the  at- 
testing witness,  notice  having  been  givMi  to  the  defendant 
to  produce  It ;  but  it  seems  that  where  the  sheriff  or  his  of- 
ficer, has  taken  a  replevin-bond  according  to  the  statute, 
which  is  produced  upon  the  trial,  proof  of  its  execution  by 
means  of  the  attestiiu^  witness  is  not  essential  (o). 

It  seems  that  slight  evidence  of  the  insufficiency  of  the 
sureties  is  sufficient  to  throw  the  burthen  on  the  sheriff, 
for  they  are  known  to  him,  and  it  is  his  duty  to  take  care 

[k)  Bry^eB  v.  WaHfifrd^  1  Starkie's  C.  380,,  in  tlie  note.  SemMe, 
an  action  does  not  lie  against  the  sheriff,  who  has  not  been  ruled 
to  return  the  writ,  for  not  having  the  money  in  court  according  to 
the  exigency  of  the  writ.  Mwrdand  v.  htif^  S(  anoffufy  I  Starkie's 
C.  380.    See  3  Inst  452.    Com.  Dig.  Return,  F.  1. 

(/)  The  Stat.'  11  Geo.  II.  c.  33,  enacts,  "  that  all  sheriife,  and  other 
officers  having  authority  to  grant  replevins,  shall  in  any  replevin  of 
a  distress  for  rent  take  from  the  plaintiff  and  two  responMe  per- 
sons, as  sureties,  in  their  own  names,  a  bond  in  double  the  value  of 
the  goods  distrained,  conditioned  for  prosecuting  the  suit  with  ef- 
fect and  without  delay,  and  for  duly  returning  the  goods  and  chat- 
tels distrained,  in  case  a  return  shall  be  awarded.'' 

(m)  A  bailiff  who  makes  cognizanee  may  maintain  the  actioB. 
Pt^  y.  XatMTf  1  B.  &  P.  878. 

#i)  The  baiHff  should  be  served  with  a  subpmna  duces  fecuia,  to 
produce  the  precept,  and  notice  should  be  given  to  the  defendant's 
attorney  to  produce  it  at  the  trial 

(o)  Fer  Abbott,  C.  J.  in  Scott  v.  fPatUmon,  Westm.  Sitt.  after    . 
Mich.  Term»  3  Geo.  IV. 


upon  an  execution,  before  an  notion  will  lie  against  him  for  it. 
CXurofc  v..Cld0^  1  Eoot,  333.  See  also  DaoU  v.  Jtmstrongj  1  Marsha 
iKm.)  Bep.  364.] 

TOL.    III.  41 
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t^AKT       that  they  are  sufficient  (/»).    Bat  if  the  sureties  were  appa* 
iv .         rently  responsible  persons  the  sheriff  is  not  liable,  although 
-..^...-.^  they  are  not  actually  so,  and  although  he  neglected  to  in- 
insufficient       quire  into  their  actual  responsibility  {q) ;  and  therefore  it 
sureties.  |g  essential  to  prove  either  that  the  sheriff  or  his  a^ent  ac- 

tually knew  that  they  were  insufficient,  or  that  the  badness 

*  1S52  *  of  their  credit  or  insolvency  was  notorious  in  the  neigh- 

bourhood of  their  residence,  so  that  the  sheriff  or  his  de- 
puty might  have  ascertained  the  fact  if  they  would  (r).  . 
Doubts  have  been  entertained  as  to  the  extent  of  the 
sheriff's  liability  («) ;  but  it  seems,  that  if  in  the  replevin 
suit  the  present  plaintiff  has  had  judgment  merely  for  the 
return  or  the  goods,  he  cannot  recover  more  than  double 
their  value. 
BTsheriff  A  sheriff  having  taken  one  surety  only  in  a  replevin- 

sure^  ^  bond  may  sue  him  {i) ;  but  in  an  action  against  him  for  not 
havinff  returned  the  goods,  the  declaration  sugsesting 
'  breaches  according  to  the  stat.  8  &  9  Will.  III.  we  de- 
fendant is  liable  to  a  moiety  only  of  the  damages  recovered 
against  the  sheriff.  He  is  not  liable  to  the  costs  incurred 
by  the  sheriff  in  defending  an  action  against  him  for  taking 
insufficient  pledges  (n). 
Action  by  a  In  an  action  against  the  sheriff  by  a  landlord  for  not 

landlord.         paying  rent  due  in  respect  of  the  premises  on  which  goods 

*  1353  are  taken  in  execution  (<r),   the  plaintiff  joiust  *  prove, 

(p)  B.  N.  P.  60.  Saunders  v.  Darlings  Sitt.  at  Westm.  C.  B. 
Tnn.  10  Geo.  III. 

(17;  mndUe  V.  Biades,  5  Taunt.  225.     [1  Marsh.  27.  S.  C] 

(r)  Per  Abbott,  C.  J.  in  Scott  v.  Wniikman^  Westm.  Sitt.  after 
Mich.  Term.  3  Geo.  IV. 

(s)  See  Yw  v.  Lethbridge,  .4  T.  R.  433.  Evans  v.  Brander,  2 
H.  B.  547;  where  daniaffes  were  limited  to  double  the  value  of  the 
goods  distrained.  In  a  later  case  (Peake's  L.  £v.  425,  5th  edit.}; 
the  Court  of  C,  P.  is  stated  to  have  held,  that  the  defendant  was 
liable  to  the  full  extent  of  the  penalty  of  the  bond.  In  Concan&n 
v.  Ldhbridge^  (2  H.  B.  36),  it  was  held,  that  the  defendant  was  liable 
beyond  the  penalty  of  the  bond.  This  case,  however,  seems  to 
have  been  deliberately  overraled  in  the  snbsequent  case  of  Evans  v. 
Brander,  2  H.  B.  547.  In.  Hefford  v.  Alger,  (1  Tamt.  218),  it  wap 
held,  that  the  two  sureties  were  together  liable  only  to  the  amofpt 
of  the  penalty  of  the  bond,  and  the  costs  of  the  suit  on  the  bond. 

(t)  Austen  V.  Howard,  1  Moore,  68 ;  2  Marsh.  352 ;  7  Taunt. 
28.  327.  . 

■ 

(uf  Austen  v.  Howard,  1  Moore,  68.  Sureties  m  a  replevin  bond 
are  not  discharged  by  giving  time  to  the  principal.  Moore  v.  Bow-, 
moifcer,  6  Taunt.  379.    2  Marsh.  81. 

(x)  Under  the  stat.  8  Ann.  c.  14,  s.  1,  which  enacts,  that  no  goods 
or  chattels  upon  any  messuage,  lands  or  tenements,  leased  for  life, 
terra  of  years,  at  will,  or  otherwise,  ^all  be  liable  to  be  taken  by 
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1,  The  demise  to  the  tenant,  lind  that  the  rent  is  due,  as       part 
stated  in  the  declaration;    2,  The  levy  by  the  sehrifF;         ,v/. 
3,  Notice  of  the  sum  in  arrear  to  the  sherin  or  his  depu-  ■ 

ty  (y) ;  4,  The  value  of  the  goods  seized. 

After  proving  the  demise,  and  occupation  by  the  tenant,  ReDtdo«» 
it  is  not  necessary  to  prove  the  state  of  accounts  between 
the  plaintiff  and  his  tenant;  it  lies  on  the* defendant  to 
prove  that  the  rent  has  been  paid  (z).  It  is  sufficient  to 
prove  the  rent  due  by  virtue  of  an  agreement  to  pay  rent 
m  advance  (a). 

The  plaintiff  will  not  be  entitled  to  recover  in  respect 
of  any  rent  which  has  accrued  after  the  seizure  (6),  al- 
though the  sheriff  still  remained  in  possession  (c). 

In  an  action  against  the  sheriff  for  having  wrongftilly 
paid  a  year's  rent  to  the  landlord  of  the  premises  on  which 
the  debtor's  goods  were  seized  under  a  fi,  fa.,  *  it  is  in-  *  1354 
cumbent  on  me  sheriff  to  give  same  evidence  to  show  that 
th^  sum  was  due  (v) ;  and  it  seems  that  die  landlord  would 

virtue  of  aa  execution*,  on  any  pretence  whatsoever,  unless  the 
party  at  whose  suit  the  said  exeeution  is  sued  6ut  shall,  before  the 
removal  of  such  goods  from  off  the  said  premises,  by  virtue  of  such 
execution  or  extent,  pay  to  the  landlord,  or  his  bailiff,  all  such  sums 
of  money  as  are  due  for  rent  for  the  said  premises  at  the  time  of 
such  taking  of  t}ie  goods,  provided  the  arrears  of  rent  dp  not 
amount  to  more  than  one  years'  rent.  [See  Govaiiar  v.  Ed/wards^ 
4  Bibb,  219.] 

It  is  no  defence  that  the  sheriff  afterwards  returned  the  goods  to 
the  premises,  for  they  could  not  be  distrained  on  after  being  taken 
in  execution.    Laait  v.  Crodireft,  7  Price,  566. 

The  statute  contemplates  an  existing  tenancy,  and  does  not  ap^ 
ply,  where  by  a  judgment  in  ejectment  the  tenant  is  a  trespasser 
from  a  day  previous  to  the  seizure  under  the  fi.  fa,  Hodgson  v. 
Gascoigne^  5  B.  &  A.  88. 

(i^)  1  ^tr.  97 ;  Tldd,  1033. 

(z)  Harrison  v.  Barry^  7  Price,  690. 

(a)  Ibid.  And  suc^h  rent  may  be  distrained  for  by  a  landlord 
who  anticipates  an  execution  by  a  judgment-creditor. 

{5;  1 M.  d&  S.  345. 

(c)  Hoskins  V.  Knighiy  1  M.  &  S.  245.  Even  altl»ough  growing 
eom  was  ihe  subject  of  seizure,  which  must  necessarily  remain  on 
the  premises  to  ripen.     QwUUam  v.  Barker ^  1  Price,  174. 

(v)  KeigkUey  v.  Bireh  if  another^  3  Camp.  521. 

•  Theie  words  include  an  execution  for  costs  of  a  nonsuit  (HtncheU  v. 
Kimpton,  2  Wils.  140) ;  an  outlawry  in  a  civil  suit  (^SL  Jokj^t  College  v. 
^urcoltf  7  T.  R.  259) ;  a  seizure  under  a  commission  of  bankrupi,  {Buckle^ 
V.  Taylor^  2  T.  R.  600).  But  yet  if  the  she  riff  seiste  goods  under  an  ezecutioa 
which  is  afterwards  overhaled  by  a  commission  of  bankrupt,  the  sheriff,  as 
against  tlie  asrfgnees,  will  not  be  allowed  to  deduct  a  yearns  rent  as  due  to  the 
landlord,  unless  he  has  actually  paid  it  over  before  notice  of  the  comroissioiu 
Lte  V.  Lopetf  15  East,  230.' 

An  extent  in  aid  is  not  within  the  star.    R.  v.  De  Caur.  2  Price,  17. 
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FART       not  be  a  competent  witneas  for  this  puipoBe ;  for  if  the 
nr.         plaintiff  succeeded,  the  witness  would  be  liable  to  the 
««.«_»  sheriff,  and  the  judgment  would  be  evidence  to  prove 
special  damage. 

In  an  action  of  trespass  against  the  sheriff  for  seizing  the 
plaintiff's  goods  under  a  /!m  JfadaSi  proof  of  the  warrant 
18  sufficient  to  connect  the  sheriff  with  the  acts  of  the  bai* 
liff  under  the  general  issue ;  and  this  evidence  will  be  no 
proof  of  the  writ  to  the  sheriff,  but  he  must  prove  it  in 
support  of  his  plea  of  justification  {d^  A  bill  of  sale  exe*^ 
euted  by  the  sheriff,  reciting  the  writ  and  seizure,  is  evi* 
dence  of  the  taking  (e). 

Proof  that  the  tmiliffy  under  the  sheriff's  warrant,  upeki 
an  execution  against  the  goods  of  w2.,  seized  those  (^JB^,  is 
evidence  to  support  an  action  of  trespass  against  the  she* 
riff,  who  is  liable  eivilUer  for  the  acts  of  his  l&iliff(/). 

The  sheriff  cannot  justify  the  arrestii]^  of  the  real  de* 

fendant,  or  taking  his  goods,  where  his  name  is  mistaken 

in  the  writ  (jg), 

Trof«r,  Where  me  defence  is,  that  the  coods  were  fiiMidulently 

ah0ri£*  assigned  to  the  plaintiff  by  a  debtor  against  whom  the 

*  1355  ^process  issued,  in  order  to  defeat  the  execution  of  his 

creditor,  the  assignment  is  void  against  that  creditor ;  but 

in  such  case,  in  order  to  defeat  the  assignment,  it  is  neces* 

sary  to  prove  the  jud^ent  as  well  aa  Sie  writ  (A).    But  if 

the  assignment  or  delivery  of  possession  were  merely  co^ 

lourable,  and  the  property  still  remained  in  the  debtor 

against  whose  goods  the  execution  issued,    the    sheriff 

would,  it  seems,  be  entitled  to  a  verdict  without  proof  of 

(i)  €hrty  ▼.  SmW^  1  Camp.  387. 

(e)  Woodward  v.  LorJbuig,  3  Esp.  C.  286. 

(f)  Saunderson  v.  Baker,  3  Wils.  309 :  and  the  cases  there  cited. 
And  see  fFoodgaie  v.  KnakhbuiUy^  T.  R.  148 ;  AekworiK  v.  &n»e, 
Doug.  40. 

(g)  Skadgen  V.  CJMMon,  8  East,  396.    Cole  ▼.  Hindeon,  6T.  B. 
a,    Scandover  v.  frames  2  Camp.  370.    Where  a  defendant  has 

been  arrested  by  a  wrong  christian  name,  and  the  sherifT  returns, 
^  I  have  taken  ^.  B,  sued  by  the  name  of  C.  B.^*  he  is  a  trespasser. 
Jt  ▼.  Sheriff  of  Surry,  I  Marsh  75.  But  if  a  party  being  asked  his 
real  name  previoua  to  the  issuing  of  process,  admit  it  to  be  John, 
he  cannot  afterwards  insist  tbat  his  name  is  WiUiam,  Price  v. 
HarvHiod,  3  Camp.  108.  [See  Morgans  v.  Bridges  t^al.l  B.  &  A. 
647.] 

(h)  Lake  r,  BiUers,  1  Ld.  Raym.  733.  Marisfn  t.  Podger,  5  Burr. 
d631.    [Damon  ▼.  BryatU,  3  Pick.  411.] 

*  For  the  proofs  in  an  action  by  tho  aHigneet  of  a  bankrupt  agaiitft  tha 
^nftftidenipra,  170, 171.  178. 
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the  judj^meni,  the  plaintiff  having  no  property  in  the  fabt 

goods  (•).  jw. 
The  judgment-debtor  is  not  a  competent  witness  to  prove 


that  he  did  not  assign  the  soods  to  the  plaintiff,  which  have  Competencj. 
been  taken  in  execution  by  the  sheriff;  for  the  effect  ot 
bis  testimony  would  be  to  pay  his  own  debt  at  the  plain- 
tiff's expense  (k). 

In  an  action  against  a  sheriff  for  extortion  committed  Eitortiinu 
by  his  bailiff  (t),  the  plaintiff  must  prove  the  *  issuing  of  the  *  1356 
writ  {m)j  the  warrant  (n),  and  the  extortion  committed  by 
the  bailiff;-  but  where  it  appears  from  the  return  to  the 
writ  itself,  that  more  has  been  taken  for  executing  the  writ 
than  the  sheriff  was  entitled  to,  [urbof  of  the  warrant  is  un- 
necessary (o). 

In  an  action  under  die  stat.  32  Geo.  II.  c.  28,  to  recover 
the  penalty  of  502.  for  takins  more  than  is  by  law  allowed 
for  waiting  till  bail  is  ffiven,  it  has  been  held,  that  it  is  es- 
sential to  prove  a  regular  table  of  fees  settled  in  pursuance 
of  the  act  (p) ;  but  if  the  plaintiff  fail  upon  the  counts  for 

(%)  See  MMm  v.  Podger^  5  Burr.  263L  Trespass  for  seizing 
the  foods  of  Joim  Martin  under  an  execution  against  William  Mar- 
tfai,  the  defendant  proved  the  farifctcuu  against  the  goods  of  WH* 
liam,  and  also  that  he  seized  the  goods  as  Witliam's,  but  did  not 
prove  the  judgmeiil ;  the  Courl,  on  a  motion  for  a  new  trial,  after 
a  verdiet  for  the  plaintiff,  held  that  the  judgment  ought  to  have 
been  proved ;  but  held  also,  that  it  ought  to  have  been  left  to  the 
Jury,  whether  the  plaintiff  was  not  in  possession  under  a  fraudu* 
lent  bill  of  sale  from  William. 

(k)  &and  v.  AntUiyy  d  N.  R.  331.  Note,  that  the  judgment- 
debtor  had  sold  a  house  to  the  plaintiff,  and  whether  the  goods  in 
that  house  were  sold,  or  not,  at  the  same  time,  was  maJtUr  ofd/U^ 
pyU.  If  the  tudgment-debtor  would  have  been  liable  to  the  plain- 
tiff, in  case  of  his  failure,  to  thto  amount  of  the  goods,  he  would,  it 
seems,  have  stood  indiflferent. 

(I)  See  the  provisions  of  the  stat.  29  Eliz.  c.  4,  and  33  Geo.  II.  e. 
28.  An  action  under  the  former  of  these  statutes  for  taking  more 
for  a  levy  than  the  statute  aUcrws,  may  be  maintained  by  the  party 
against  whose  goods  the  writ  was  issued,  although  there  were  not 
goods  to  the  amount  of  the  debt  and  costs,  and  the  sum  overcharg- 
ed is  dteduQted  out  of  the  sum  to  be  paid  over  to  the  creditor. 

The  statute  of  Eliz.  does  not  apply  to  crown  debts.  Sttwna  v. 
JtolAero,  8  B.  &  B.  143.    Peacock  v.  Harris,  1  Salk.  832. 

(m)  Siipraj  1335.  And  if  the  judgment  be  alleged  in  the  decla- 
ration, it  should  also  be  proved.    JSwage  v.  Smiiky  2  BL  Rep.  1101. 

(n)  SuprOf  1337. 

(0)  fFoodgaU  V.  KnaiMM,  2  T.  R.  146. 

{f)  Mefuc$  V.  jrhUe&mhi  1  Esp«C.  361.  Mmiin  v.  Slai$,  2  N.  R> 
59.    Haniuim  v.  Omtrodj  1  Esp.  C,  362,  n. 
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PiBT       the  penalties,  he  may  still  recover  the  excessive  payment 
IT.         in  an  action  for  money  had  and  received  {q). 
■  In  an  action  against  a  sheriff,  or  other  returning  officer, 

Refvsiiig  Toce,  for  refusing  a  legal  vote,  it  seems  to  be  settled  3iat  it  is 
not  sufficient  merely  to  prove  that  the  defendant  obstruct- 
ed the  leffal  right  of  the  plaintiff  to  vote,  provided  he  act- 
ed banafide^  and  to  the  best  of  his  judgment ;  but  that  it 
is  essential  to  show  that  he  acted  maliciously,  and  fr(»n 
some  improper  motive  (r)  (I). 
*  1357  *  Where  a  sheriff  sells  a  term  under  a  writ  o{jierifacia$^ 
^^*iff^  ^  which  is  afterwards  set  aside  for  irregularity,  the  produce 
of  the  sale  being  directed  to  be  returned  to  the  termor,  the 
latter  cannot  aAerwards  maintain  ejectment  against  the 
vendee  (^). 

Where  a  lessor  in  ejectment  claims  as  purchaser  from 
the .  sheriff,  who  sells  under  a  fieri  faeioB  at  the  suit  of  the 
lessor,  he  should  prove  the  judgment  as  well  as  tte  writ  {i). 

(q)  Lmdl  v.  SiflMuora,  3  Esp.  C.  153.  In  Martin  v.  Sladcj  (3  N. 
R.  59),  the  plaintiff  having  been  nonsuited  for  not  proving  the  spe- 
cial counts,  the  Court  refused  to  grant  a  new  trial  in  order  to  let 
'  the  plaintiff  in  to  recover  the  excess  on  the  money  counts ;  but  it 
is  not  intimated  that  the  plaintiff  might  not  have  recovered  for  mo- 
ney had  and  received  at  the  trial,  had  he  made  the  point. 

(r)  See  CttiUn  v.  Jlform,  3  Staride's  C.  577.  Sergeant  v.  Mil 
wordy  Luders,  248.  The  Bridgtoater  case,  1  Peck.  106,  Orme's  Dig. 
242.  The  Staford  case,  Simeon,  129 ;  Orme's  Dig.  251.  Dreio  t. 
Cotton,  2  Lud.  245.  1  East,  563.  n.  Contrary  to  the  opinion  of 
Holt,  C.  J.  in  ^hbyy.  White,  2  Ld.  Raym.  938 ;  6  Mod.  46 ;  1  Saik. 
19 ;  Holt,  524 ;  1  Brown,  45.  And  see  Grew  v.  Milwardy  2  Lud- 
245. 

(a)  Doe  v.  Tham^  1  M.  &  S.  425.  That  a«ale  of  a  chattel  is  va- 
lid, aMiough  the  execution  be  afterwards  set  aside  for  irregularity, . 
see  Dyer,  36^  pi.  24;  5  Co.  90;  13  Co.  20.  But  see'SVmor  v. 
Fdgatey  T.  Ray.  73.  And  the  sheriff  cannot  be  treated  as  a  tres- 
passer (per  Bayley,  J.  in  Dae  v.  Thom^  1  M.  &  S.  427).  But  qa. 
when  the  term  is  extended  on  an  elegit^  or  forfeited  on  outlawry, 
and  sold*,  and  the  judgment  of  outlawry  is  reversed.  Cro.  Jac. 
246 ;  1  And.  277 ;  Cro.  Eliz.  278.     [See  Yelv.  180,  note  (2).] 

The  sheriff  may  justify  as  well  under  an  irregular  as  under  an 
erroneous  judgment,  so  as  the  writ  be  not  void,  and  a  purchaser 
will  gain  a  title  under  him ;  for  they  are  not  priv/  to  the  irregula- 
rity. Tidd,  924,  3d  edit.  1  Ves.  195.  A  party  may  justify  under 
an  erroneous  judgment,  for  it  is  the  act  of  the  Court,  but  not  under 
'  an  irregular  one  which  has  been  set  aside.  1  Str.  509.  Tidd,  924, 
3d  edit.    [See  Yelv.  179.  rf.  note  (1)--180»  »m>««  (2>] 

(t)  Doe  d.  Bland  v.  SmOk,  2  Starkie's  C.  199.  Burton  v.  Cole^ 
Carth.  443,  supra^  520.    So  in  trover  by  an  assignee,  under  a  sale 

(1)  [JTheder  v.  Patterson,  1  N.  Hamp.  Rep.  88.  Jenkins  ^  al.  v. 
Waldron,  11  Johns.  114.  Ace.  Lincoln  v.  Hapgood  St  dl.  11  Mass. 
Rep.  350.  Contra.    See  Custis  v.  Lane,  3  Munf  579.] 
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Evidence  of  an  assignment  of  a  lease  taken  in  execu-       part 
tion  by  one  who  acts  as  under-sheriff,  is  evidence  of  ah  as-         iv. 
signment,  without  proof  of  the  appointment  of  the  under- ■ 

sheriff  (tt) .  AMigwncnt. 

A  return  by  the  sheriff  being  the  official  act  of  a  public  Return. 
officer,  is  evidence  against  third  persons.  If  he  return  a 
rescue,  the  Court  will  so  far  give  credence  to  it  as  to  issue 
an  attachment  in  the  first  instance  (.r).  So  it  is  evidence 
against  the  defendant  upon  an  indictment  for  a  rescue,  al- 
though not  conclusive  (y). 

The  sheriff's  return  that  he  has  levied,  is,  it  seems,  evi- 
dence of  the  fact  as  against  third  persons  {z)  ;  but  *the  *  135$ 
return  that  he  has  levied  under  a  writ  oi  Ji/fa,  does  not 
afford  even  ^nmayocie  evidence  that  he  has  paid  the  money 
over  to  the  judgment-creditor  (a). 

The  debtOT  is  a  competent  witness  for  the  plaiqtiff  in  an  Competencj. 
action  for  an  escape  on  mesne  process,  for  he  could  neither 
plead  the  recovery  in  bar  of  an  action  for  the  debt,  nor 
give  it  in  evidence  in  reduction  of  damages  (&)•  And  an 
owner  of  goods,  who  has  forcibly  taken  them  out  of  the 
sheriff's  possession,  iv  a  competent  witness  for  the  sheriff 
in  an  action  for  a  false  return  of  nvUa  bona  to  a  writ  of 
fieri  faciasy  to  prove  that  the  goods  were  not  the  property 
of  the  debtor  ;  for  the  sheriff,  after  returning  nmla  6<ma, 
could  not  maintain  an  action  against  him  for  the  rescue^in 
case  the  plaintiff  were  to  succeed  (c). 

by  the  Sheriff  against  the  assignees  of  a  bankrupt,  upon  an  execu- 
tion, issued  before  the  bankruptcy,  the  plaintiff  must  prove  the 
judgment  as  well  as  the  writ,  unless  i|  appear  that  the  defendants 
are  sued  as  assignees.  CHaxier  v.  Eve^  1  Bing,  209.  Suprcty  Part 
ii.p.245.    Pan  lY.  590.  1357. 

(u)  Dae  d.  James  V.  Braum,  5  B.  6c  A.  ^li^. 

(x)  R.  V.  ElkinM,  4  Burr.  3129.     Qsfford  v.  WoodgaU^  11  East, 

(y)  Per  Ld.  Ellenborough,  in  Q^rd  v.  JToo^gote,  11  East,  297* 

(x)  Gyjfwrd  v.  fFoodftaU,  11  East,  297;  where,  in  an  action 
against  a  Judgment-creditor  for  having  sued  out  an  alias  Ji.  fa-  af- 
ter a  Bufncient  execution  levied  under  the  first,  it  was  held,  that 
the  sheriff's  returns  on  the  two  writs  (which  were  produced  by  the 
plaintifT),  in  which  he  stated  that  he  had  forborne  to  sell  under  the 
first,  and  had  sold  under  the  second  writ  by  the  request  of  the  plain- 
tiff, were  evidence  of  the  fact  for  the  defendant. 

(a)  Cator  v.  StolUs,  1  M.  &  S.  599. 

(b)  Per  Abbott,  C.  J.  in  Hvnter  v.  King,  4  B.  &  A.  209 ;  B.  N.  P. 
67.     H  V.  fVarden  of  the  FUet,  12  Mod.  337. 

(c)  Thomas  v.  Pearse,  5  Price,  547.  See  Pitcher  v.  Bailey  8 
East,  171,  where  it  was  held,  that  an  officer  guilty  of  breach  of 
duty  in  permitting  a  prisoner  to  go  at  large  on  his  promise  to  pay« 


1368  STAMP. 

WASLT  Ob  a  charge  against  the  waiden  of  the  Fleet  fior  peimit- 

lY,        tiog  the  escape  of  priionera,  a  priftooer  who  has  escap- 
■■  ed,  but  who  has  been  retaken,  is  a  competent  *  witness 

*  1359  against  the  warden,  although  he  has  given  a  bond  condi- 
tioned for  his  being  a  true  prisoner  $  for  the  record  of  con- 
viction would  be  no  evidence  against  the  warden  either  in 
an  action  by  him  upon  the  bond,  or  in  an  action  of  false 
imprisonment  by  the  witness  (d). 

Stajip. 

1.  Where  necessary  mth  reference  to  the   subject-mat- 

ter : — AdmnUtrationf   Agreemeni^  Appraitemeni^    tfc, 
1359. 

2.  Re-stamping,  when  necessary,  1874. 

3.  Several  stamps,  when  necessary,  1375. 

4.  Stamp  of  a  different  denomination,    When    suiScient, 

1377. 

5.  Objection,  when  to  be  taken,  1378. 

6.  Presumptive  evidence  that  an  instrument  has  been  pro- 

perly stamped,  1379. 

7.  Tne  consequence  of  the  want  of  a  proper  stamp,  1379. 

8.  For  what  collateral  purposes  an  unstamped  writing  may 

be  used,  1381. 

Administrator.      Where  a  party  is  bound  to  prove  his  title  as  administra- 

*  tor,  at  the  trial,  by  evidence  of  letters  of  administration, 

and  it  appears  that  he  sues  for  a  greater  value  than  is  co^ 

vered  by  the  ad  valorem  stamp  of  bis  letters  of  administrar 

tion,  they  cannot  be  received  in  evidence  (e). 

But  it  is  otherwise  where  the  character  in  which  the 
plaintiff  sues  is  admitted  by  the  plea :  as,  where  an  admi- 
nistrator sues  upon  proQiises  to  the  intestate,  and  makes 

could  not,  slier  beiiiff  obliged  to  pay  tbe  money  to  die  creditor,  re- 
cover it  from  the  debtor.  And  see  JSJyiet  v.  ^mkn^^  cited  Peoke's 
C«  144.  A  verdict  against  the  sheriff  ui  an  action  m  a  false  return 
atwMa  6otta,  does  not,  as  in  trover,  vest  any  property  in  the  ffood# 
in  him,  but  they  remain  liable  to  a  subsequent  execution  (trndir' 
w»d  V.  Mordants  2  Vem.  238).  And  where  a  debtor  in  ezeontion 
escapes,  though  vnth  the  consent  of  the  gaoler  or  sheriff,  a  recove- 
ly  against  the  sheriff  of  Ief»  than  the  whole  debt  will  not  preclude 
the  creditor  from  retaking  the  debtor,  even  although  twelve  months 
have  expired,  without  a  icire  facias.  B.  N.  P.  o9,  cites  terUhai 
V.  €kBrdiner,  Hil.  96  &  99  Car.  II.  per  Hales.  CoUap  v.  BrnnO^f 
Trin.  31  Car.  II.  Th.  Br.  983. 

(4)  JL  V.  2V  Warden  oftkeFket,  19  Mod.  337.    R.  v.  fbrrf,  9 
Balk.  680. 

(t)  Hant  V.  StevenBj  3  Taunt.  113. 


AGREEMENT,  &,c.  I359 

ptofert  of  the  letters  of  admintitratioA,  and  the  defefadttit  tktct 

plendA  merely  nan  anumprit  (/)•  re. 
*  Where  ^.  sued  out  a  commission  of  iMELnt^uptcy  on 


a  debt  due  to  him  as  executor,  but  the  probate  Wan  iiisufi  *  1360 
flciently  stamped,  a  sufficient  stamp  being  afterwards  Adminittration 
affixed,  it  was  tield  to  be  sufficient  (o  support  th^  commiS'' 
sion  {g). 

By  the  statute  55  Geo.  III.  c.  184,  an  agreetnetit,  o^  Agraemeot. 
any  minute  or  memorandum  of  an  agreemetit  (A),  made 

(/)  fhynne  v.  Protheroty  3  M.  &  S.  553.    Supra,  548. 
fgj  Rogers  v.  James,  7  Taunt.  147 ;  3  ttarsh.  435. 

(h)  A  mere  collateral  wridng  not  rij^ned  by  the  parties  is  no^ 
witldn  the  statute.  A  written  paper  dehvered  bv  the  auctioneer  to  • 
tfbe  to  whom  lands  were  let  by  auction,  eontaimng  th^  description 
6f  die  lands,  the  ferm  fbr  which  they  were  let,  and  the  rent,  but  not 
rt^ncid  by  the  auetionear  nor  any  of  tfaeparttes,  was  held  to  be  ad«' 
nnisible  hi  evidence  without  a  stamp  {UamAdiUnn  ▼.  Tunbiidgej  2 
M «  &  S.  484) ;  for  it  was  held  to  be  no  more  than  a  mere  decuu^ 
^&A  by  the  auctioneer,  and  not  hke  an  original  minute.  Bdt  in  a 
siifiilar  case,  where  the  note  was  signed  by  the  auctioneer,  it  waf 
ImM  that  a  stamp  was  necessary  (JZamsMtoaT.JIfertfey,  3  M.  dtS. 
445^  althouf^  thename  of  the  lessor  was  omitted :  for  it  was  evi-  • 
denoe  of  part  of  a  contract,  although  not  of  a  complete  contract,  to 
SStisfy  the  Statute  of  Frauds.  /6td.  And  see  Imison  v.  Siark,  4 
Esp.  C.  163;  supra,  83. 

A  paper  which  operates  but  inoidentrily  ssevidenee  of  an  agreel^* 
ment,  is  sdnusslble  without  a  stamp.  Notice  of  a  dissolution  of 
ptttnership  is  evidence  to  pro?e  that  a  partnership  once  subosted. 
Whddm  V.  MaUhews,  3  Chitty's  R.  990. 

Where  a  broker  sought  to  recover  for  doing  business  by  com* 
misBion,  it  was  held  that  a  prospectus  of  the  terms  on  which  he  M 
business  vf^sjunctus  qficio  previous  to  the  entering  into  a  parol 
contract,  and  might  be  read,  though  unstamped.  Edgar  v.  Bliek, 
1  Starkie's  C.  464. 

In  an  action  for  work  and  labour,  a  mere  proposal  and  estimate 
made  by  the  plaintiff,  but  not  finallv  accedea  to,  is  evidence  for  the 
defendant,  without  a  stamp,  in  reduction  or  the  demand  {J^enni- 
jford  V.  HamtlUm,  3  Starkie^s  C.  475).  In  an  action  for  not  deliver- 
ing ffoods  manufactured  by  the  defendant  in  consequence  of  an  or- 
der nrom  the  plaintiff,  a  memorandum  signed  by  the  plaintiff  oaly| 
describing  the  nature  and  quantity  of  the  goods,  but  not  specifying 
the  price,  may  be  given  in  evidence  without  a  stamp,  and  it  was 
held  that  the  acceptance  of  the  order,  and  the  precise  terms  of  the 
contract,  might  be  proved  by  other  evidence.  Ingram  v.  Lea,  3 
Camp.  £&1. 

Where  B,  was  directed  by  letter  from  C  to  pay  a  sum  of  money 
to  Z>.  out  of  the  proceeds  of  goods  in  the  bands  of  B.,  and  B»  by 
letter  to  D.  agreed  to  pay  the  money,  it  was  held  that  this  was  not 
an  agreement  between  B,  and  C,  and  therefore  that  an  agreement 
scaihp  was- improper;  but  that  the  order  from  B.  to  C.  ought  to 
Irn^  been  stamped  as  an  order  fbr  payment  of  money  out  of  a  fund 
'#hich  might  or  might  not  be  available  under  the  stai.  55.  Geo.  IIL 
cl84.    #irtoUv.MI,lB.&A.d6.  Aeog^ 
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1S§1  STAMP. 

FART       *m  England  (f^  under  band  only,  or  made  in  Scotland 
IF.         without  any  clause  of  registration,  (and  not   otherwise 
m.  charged  id  that  schedule,  nor  expressly  exempted  from 


AcrMBenu      all  Stamp-duty,)  where  the  matter  thereof  shall  be  of 
the  value  of  202.  (k)  or  upwards,  whether  the  same  shall 
be  only  evidence  o(  a  contract,  or  obligatory  upon  the 
«  parties    from  its  being   a  written   instrument,  together 

with  every  schedule,  receipt,  or  oth^  matter  (I)  put  or 
*  1362  *  indorsed  thereon,  or  annexed  thereto,  shall  bear  a  12. 
stamp  (m). 

'  The  schedule  provides,  that  where  divers  letters  shall 
be  offered  in  evidence  to  prove  any  agreement  between  the 
parties  who  shall  have  wntten  such  letters,  it  shall  be  su& 

A  eognavU  requires  no  stamp  {Ames  v.  JERtt,  2B.  &  P.  150),  unless 
it  contain  matter  of  agreement  (Ruardmn  v.  Stoahf^  4  Elast,  188)  ^ 
neither  does  a  mere  notice  to  others  of  a  disaolutioD  of  partnerdiip 
(JenkinB  v.  BUxard^  1  Starkie's  C.  418,  Cor.  Ld.  Ellenborough] ;  but 
it  has  been  held  that  the  mstructions  for  advertising  the  dinolution 
in  the  Gazette,  written  in  the  form  of  an  agreement,  signed  fay  the 
parties,  and  attested,  reqaired  a  stamp.   JIfay  v.  Sbitik,  1  Enp.  C.  288. 

It  seems,  that  a  mere  acknowledsment  in  writinff  that  mo- 

«  ney  is  due,  requires  no  stamp.    FiSur  v.  huUtj  1  Ssp.  C.  426 ; 

per  Abbott,  C.  J.  Sitt  after  HU.  1822.    brad  v.  brmd,  1  Camp. 

499.    Contra,  Qwf  v.  Harrw,  Chitty  on  Bills,  428,  n.    And  see 

Bariow  v.  Broaikunt^  3  Moore,  471 ;  tii/ra,  1967,  note  (p).    See  also 

WMin$  V.  HagUU,  3  Moore,  215.    So  an  instrument  improperly 

stumped  as  a  promissory  note;  see  dso  Barhw  v.  BraadhurH^ 

4  Moore,  471.  tf^-o,  1365.    See  CkOden  v.  BotOriMa,  1  D.  &  R.  8. 

A  written  acknowledgment  that  a  statement  of  payments  made  is 

*    correct  re<]uires  no  stamp.    WiUard  v.  JIfoM,  1  Bing.  134 ;  and  see 

'  Jacob  V.  Lrndsajf,  1  East,  460.    BarUw  v.  Broadhurst,  4  Moore,  47L 

.^^1365. 

(%)  A  letter  written  in  England,  agreeing  to  accept  a  bill  drawn 
in  Jamaica,  requires  a  stamp.     CnUMy  v.  3fa|tn,  5  Taunt.  529. 

(k)  This  is  a  substantive  enactment,  and  not  an  deception,  and 
does  not  operate  unless  the  matter  of  agreement  shall  oe  of  the 
value  of  2(b.  or  upwards ;  this  supposes  wat  the  value  of  the  con- 
tract is  measurable  in  money.  The  clause,  therefore,  does  not  epply 
to  a  mere  contract  to  marry  {Orftn'd  v.  Cokj  2  Starkie's  C.  351), 
nor  to  the  sale  of  several  lots  by  auction,  where  the  separate  value 
of  each  lot  is  under  2(tf.    Emmersan  v.  HuUsy  2  Taunt.  38. 

(I)  A  schedule,  or  inventoiy,  annexed  to  a  deed  or  agreement, 
must  be  included  in  the  calculation  as  part  of  the  instrument 
{Lake  v.  AskweU,  3  East,  3Si6) ;  but  a  schedule  or  inventory  not 
annexed  to  the  instrument,  but  merely  referred  to,  is  subject  to  a 
duty  of  li.  59.,  and  if  it  contain  2,160  words  or  upwards,  for  every 
entire  quantity  of  words  after  the  first  1,080  is  liable  to  a  duty  of 
1/.  59.    See  55  Geo.  III.  c.  184,  tit.  SdudaU. 

(m)  That  is,  where  the  agreement  does  not  contain  more  than 
1,060  words ;  but  if  more  than  1,080  words,  a  stamp-duty  of  U.  15^. 
is  payable ;  and  for  every  entire  quantity  of  1,060  words  over  and 
above  the  first  1.080  words,  a  further  progressive  duty  of  1^,  5s. 
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ficient  if  any  one  of  «uch  letters  shall  be  stamped  with  a  part 

duty  of  1/.  15^.,  although  the  same  shall  in  the  whole  con-  iv. 
tain  twice  the  number  of  1,080  words  or  upwards  (n). 


The  schedule  also  contains  the  exemptions  already  ad-  AgrMment. 
▼erted  to  (o),  as  to  any  label,  slip,  or  memorandum,  con- 
taining the  heads  of  insurances  to  be  made  by  the  corpo- 
rations of  the  Royal  Exchange  Assurance,  or  London  As- 
surance, of  houses  and  goods  from  fire,  and  also  any  memo- 
randum or  agreement  made  between  master  and  mariners 
of  any  coasting  vessel,  for  wages. 

Memorandum  or  agreement  for  granting  a  lease  or  tack, 
at  rack-rent,  of  any  messuage,  land,  or  tenement,  under 
the  yearly  rent  of  5/.  (p). 

Ohr  for  the  hire  of  any  labourer,  artificer,  manufecturer, 
or  menial  servant  (9). 

Memorandum  or  agreement  made  for  or  relating  to  the 
sale  of  any  goods,  wares,  or  merchandise  (r). 
'   *  Memorandum  or  agreement  made  between  the  master  *  1363 
and  mariners  of  any  ship  or  vessel  for  wages,  or  any  voyage 
coastwise  from  port  to  port  in  Great  Britain. 

Also  letters  containing  any  agreement  not  before  ex- 

fn)  Fide  supra^  79.  Similar  provisions  are  made  by  the  statute 
48  Geo.  III.  c  149. 

(o)  Suproj  78,  79,  Sa 

« 

(jp)  A  building-lease  under  51,  per  annum  is  not  within  this  ex- 
ception.   Dot  d.  Hunter  v.  Bcukot,  Q  Esp.  C.  505. 

(q)  Supra,  78. 

Jfr)^  SuprOf  78.  A  warran^of  a  horse  is  within  these  exceptions. 
{Siarine  v..  JESmore^  2  Camp.  407.)  If  a  lease  in  writing  contain  also 
a  contract  for  the  sale  of  goods,  it  cannot  be  read  unless  it  be 
stamped  as  a  lease.  (Carder  v.  Drakeford^  3  Taunt.  382.)  NotOt 
the  reason  asngned  by  Mansfield,  C.  J.  was,  that  it  was  not  intended 
that  the  defendant  should  bujr  the  goods  unless  he  had  the  lease  of 
the  premises.  This  case  differs  from  that  of  Qreg  v.  Simttt, 
1  Camp.  387,  where  a  receipt  for  moinev  and  agreement  being 
written  on  the  same  piece  of  paper,  Ld.  EHenboreugh  held,  that  a 
receipt-stamp  warranted  the  reading  of  the  paper  as  a  receipt ;  but , 
be  said  that  it  what  followed  had  at  all  controlled  or  qualified  what 
went  before,  be  should  have  rejected  the  whole.  See  Heron  v. 
Granger,  5  Esp.  C.  269,  where  Ld.  Ellenborough  held  that  an 
agreement  for  the  sale  of  goods  need  not  be  stamped,  although  it 
contained  other  stipulations ;  but  it  is  to  be  observed  that  all  those 
stipulations  were  connected  with  the  sale  of  the  goods.  If  a  eog' 
nomi  contain  matter  of  agreement  it  must  be  stamped  as  an  agree- 
ment. Ames  V.  JEBO,  2  B.  4&  P.  150.  It  seems,  in  general,  that 
where  two  distinct  and  unconnected  matters  are  written  on  the 
samS  parchment  of  paper,  so  that  either  may  be  rejected  in  toto, 
vrithout  altering  or  affecting  the  terms  of  the  other,  each  may  be 
read  if  properly  stamped,  just  as  if  the  other  did  not  exist ;  but  that 
if  they  be  so  connected  as  to  qualify  each  other,  neither  can  be  read ' 
without  a  stamp,  which  will  cover  both. 


131^  BTAMP. 

B4aT       QOipted  in  remct  of  uv  merchandiae,  or  evidence  of  rnxb 
ly.         Mreementy  wnich  shall  pass  by  the  post  between  mer* 

chants,  or  other  persons  carrying  on  trade  or  commerce  in 

Great  Britain,  and  residing,  and  actually  being  at  the  time 
of  sending  such  letters,  at  the  distance  of  fifty  miles  from 
each  other  (<). 

AnmlaMMnt.      Where  nothing  but  the  mere  value  of  the  goods  is  re* 

kmd  to  appiraisers,  an    appraisementHBtamp   upon  the 

*  1364  written  valuation  is.  sufficient  (r).   An  appraisement  *  made 

merely  for  the  private  informatiop  of  the  pevon  employing 

the  vahier^is  not  liable  to  any  duty  (i«). 

Appitiitke.  Money  paid  by  parish  officers,  as  the  consideration  for 

taking  an  apprentice  is  not  liable  to  the  stamp-duty  im- 
poied  by  the  sta(.  8  Ann.  c.  9,  s.  35  (o;^).  Nor  is  any  duty 
payable  where  the  premium  is  paid  out  of  a  public  annuiM 
ebfiritable  subscription  (y),  or  out  of  any  charitable  dona- 
tion-fund belonging  to  the  parish  {zy^  or  out  of  money 
given  by  a  will  to  put  out  children  apprentices  (a).  But 
irhere  it  is  proved  aliunde  that  a  j^remium  was  paid,  a  mere 
recital  in  the  deed  that  it  was  paid  out  of  a  charitable  fund 
is  not  sufficient  to  prove  the  fact  (i). 

A  stipulation  that  the  piaster  shall  have  part  of  the 
earnings  of  an  apprentice  does  not  render  an  additional 
duhr  necessary  (c). 

Award.  An  award  in  writing,  and  under  seal,  need  not  be  stamp* 

ed  aa  1^  deed  unless  it  be  delivered  as  a  deed  (d). 

($)  See  the  provisions  of  the  stat.  32  Geo.  III.  t^tpray  79.  An 
afrMment  between  merchants  residing  within  Mtj  miles  of  each 
ottier,  fat  the  outfit  of  a  ship,  requires  a  stamp.  Lt^ii^  v.  Btsimer^ 
1  Bsp.  C.  408.  The  letter  of  an  agent  written  to  a  oreditor  residing 
above  fifty  miles  fh>m  him  is  exempted  (Jlfodkenxie  v.  Banks^ 
5  T.  R.  176),  although  it  bind  the  agent,  and  not  the  prindpal ; 
•mWe,  Ibid. 

aLudi  y.  Bwrows,  13  East,  1.    See  also  Perkins  t.  PoUs, 
itty*8  R.  d29. 

(u)  Under  the  stat.  46  Geo.  III.  c  43,  48  Geo.  III.  c.  149, 
55  deo.  III.  c  184,  a  valuation  of  parish-lands  by  two  parishioners, 
for  the  punxMie  of  making  a  rate,  requires  no  stamp.  Mcinson  v. 
JFVtf,  5  N.  £  6. 340. 

(x)  X.  V.  St  PeAnut,  4  T.  R.  196. 

af)  R.  V.  St.  MaiOtew,  Bethnat  Chrun,  4   Bum,  388,  33d  edit. 
od.  365.    See  44  Geo.  III.  c.  96,  s.  190. 

(z)  JL  V.  Sk^finghn,  3  B.  &  A.  383. 

(a)  R.  V.  Oi/loii-Mjiofi-DiiiiMiors,  4  Bum,  389,  83d  edit. 

(h)  R.  V.  Sk^fngtan,  3  B.  &  A.  383. 

(e)  It  V.  fTantagt,  1  East,  601.  And  see  44  Geo.  IIL  c.  96;  and 
Jt  T.  Bradford^  1  If.  4&  S.  151 ;  and  stat  48  Geo.  IIL  c.  149  {  and 
Cifye  V.  IVttofi,  4  Taunt.  87& 

(4)  JBrMsn  v.  Fimmr,  4  East,  584. 
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An  arlntrtii^a  bond  does  not  reqniie  an  agreement- 
stamp;  although  it  coot^ina  stipulations  b»  to  the  mode  of 
paying  costs  (e). 

The  appointment  of  an  umpire  by  two  arbitrators  re- 
quires no  stamp  (/)• 

*By  the  55  Geo.  III.  c.  184,  drafts,  or  orders  for  the  *  1366 
payment  of  money  to  the  bearer,  on  demand,  and  drawn  Bankers  drtftt. 
upon  any  banker  (g),  or  person  acting  as  a  banker,  who 
aball  reside  or  transact  the  business  ofa  banker  within  ten 
miles  of  the  place  where  such  drafts  or  orders  shall  be 
issued,  are  exempted  from  duty,  provided  such  place  be  spe* 
eiied  in  such  draft,  and  that  it  bear  date  on  or  before  the 
day  when  issued,  and  do  not  direct  the  payment  to  be  made 
by  bills  or  promissory  notes. 

The  effect  of  an  alteration  in  a  bill  of  exchange  (A),  has  ^^^l^  ^^' 
already  been  considered.    *  '  '^ 

fe)  hi  re  Wansboroughj  3  Cfaitty's  Rep.  40. 

(f)  BuUedgt  V.  ThonUon^  4  Taunt.  704. 

(g)  An  unstamped  <lraftdrtfwn  on  A.  B,  bricklayer  is  not  within 
the  exception,  CatUeman  v.  Aav,  2  B.  &  P.  383 ;  and  an  acknow- 
Mtgnent  by  the  drawer  at  the  bottom  that  a  third  person  paid  it  Ibr 
hiffi,  is  not  receivable  to  give  effect  to  the  draft.  Rid.  A  check 
be^nng  d«te  after  the  day  when  issued  required  a  staivp  under 
the  31  Geo.  III.  c.  25.  {Men  v.  Keevee,  1  East,  435 ;  3  Esp.  C.  281. 
|fli^0eS  r.  BetmeU,  3  B.  &  P.  559.)  As  to  an  order  Ibr  paying 
iQOiiey  out  of  a  fund  which  may  or  may  not  be  available,  see 
nrkank  v.  Bdl^  1  B.  &  A.  36.  eupra,  1360,  note  (k).  An  instrument 
ifMrnerative  as  a  promissory  note,  not  being  for  the  payment  of  any 
4eoiHie  sum,  is  admissible  in  evidence  under  the  count,  on  an  ac- 
emot  stated,  although  improperlv  stamped  as  a  promissory  note. 
nirriffTr  r.  Bieadhureif  4  Moore,  471. 

(h)  Supruj  294.  By  the  stat.  55  Geo.  III.  c.  184,  schedule,  tit. 
Bill  of  Exchange, 

Inland  Bills  ofExdumgt^  draft,  or  order  to  the  bearer,  or  to  or- 
der, either  on  demand,  or  otherwise  ; 

Not  exceeding  two  months  after  date,       I  For  a  longer 
or  sixty  days  after  sight.  |      Period. 

If 2(.0».^       (      51.58.-    Ol.U.Od.-    Ol.U.ed. 


Above 
Above 
Above 
Above 
Above 


5 

20 

30 

50 

100 


5 
0 
0 
0 
0 


^ 

20 

0  - 

0  1 

6  - 

0  2 

0 

a 

30 

0  - 

0  2 

0  . 

0  2 

6 

% 

50 

0  . 

0  2 

6  - 

0  3 

6 

o 

100 

0  . 

0  3 

6  . 

0  4 

6 

200 

0  . 

0  4 

6  . 

0  5 

0 

g 

300 

0  . 

0  5 

0  * 

0  6 

0 

fl 

500 

0  - 

0  6 

0  - 

0  8 

6 

1 

1000 

0  - 

0  8 

6  - 

0  12 

6 

2000 

0  - 

0  12 

6  . 

0  15 

0 

,3000 

0  . 

0  15 

0  - 

1  5 

0 

4 

X 

«  «  «  «. 

1  5 

0  . 

1  10 

0 

Above    200  0 

Above    300  0 

Above    500  0 

AbovQ  1000  0 

AbovQ  2000  0 


A  SMupp  for  a  bill  payable  at  a  time  not  exceeding  two  months 
after  date,  or  sixty  days  after  sight,  is  insufficient  for  a  note  pay* 
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PART  *  Goods  carried  firom  a  port  in  Scotland  to  another  in 

IV.        England  are  not  exported  so  as  to  rander  the  bill  of  lading 
liable  to  a  stampniuty  (t). 


Bill  of  lading.        *  A  bill  of  sale  of  a  ship  is  not  void  although  it  omits  to 
*  1367  set  out  the  true  consideration,  and  is  not  stamped  with  an 
BjU  of  Mi«.      ^  tdarem  stamp  (*)  ;  but  the  parties  are  liable  to  a  pe- 
nalty for  not  setting  out  the  true  consideration  (/). 

able  two  months  after  wighi.  Sturdy  v.  Hendtrsan^  4  B.  &  A.  592. 
A  letter  from  A.  to  B.  requesting  bim  to  pay  to  C.  0001.  out  of  the 
first  proceeds  tbat  should  become  due  from  goods  of  •/{.  then  in  the 
hands  of  B.  is  an  order  for  the  payment  of  money,  and  an  agreement- 
stamp  is  insufficient,  although  the  latter  formed  part  of  a  correspon- 
dence between  the  three  parties.  Butts  v.  Swatif^  2  B.  &  B.  78. 
And  see  Firbank  v.  BeU,  1  B.  &  A.  36.    Supra,  1360. 

An  inland  bill  for  the  {>ayment  pf  any  sum  of  money  weekly, 
monthly,  or  at  any  other  stated  periods,  if  made  payable  to  the 
bearer,  or  to  order,  or  if  dellyered  to  the  payee,  or  some  person  on 
his  or  her  behalf,  where  the  total  amount  of  the  money  thereby 
made  payable  shall  be  specified  therein,  or  can  be  ascertained  there- 
from, IS  Uable  to  the  same  duty  as  a  bill  of  exchange  for  the  like  sum 
payable  to  the  bearer  or  order.  *  Notes  under  the  Lords  Act  need 
not  be  stamped.    (Tekett  v.  Cotey,  7  T.  R.  670.    Bawring  v.  EdgoTj 

1  B.  &  P.  270.  Contra,  PUwuin  v.  Heynes,  7  T.  R.  530.)  A  bill  fi>r 
the  payment  of  901.  and  interest,  three  months  after  date,  requires 
only  a  stamp  applicable  to  a  bill  lor  a  sum  not  exceeding  dOL 
Pruetting  ▼.  /tur,  4  B.  &  A.  204. 

The  Stat.  55  Geo.  III.  c.  184,  s.  12,  imposes  a  penaltr  of  lOOf. 
on  any  person  issuing  a  bill  or  note  dated  subsequently  to  the 
issuing,  so  as  not  in  fact  to  become  payable  in  two  months,  if  made 
payable  after  date,  or  in  sixty  days,  if  made  pavable  after  sight  after 
the  day  of  issuing,  unless  it  be  stamped  as  a  bUl  or  note  for  payment 
of  money  at  any  time  exceeding  two  monlbs  firom  the  date,  or  sixty 
<^  '  days  after  sight    This  section,  it  is  to  be  obseryed,  merely  imposes 

a  penalty  on  the  issuer,  and  does  not,  as  it  seenut,  preclude  a  honajlde 
holder  without  notice  fitim  giving  it  in  evidence.  See  PeaeoJi  ▼. 
MurreU,  2  Starkie's  C.  558.  A  note  for  the  payment  of  4001. 
(awarded  to  J.  S.)  to  the  representatives  of  J.  8.,  three  months  after 
his  decease,  deducting  thereout  any  interest  or  money  which  J.  S. 
might  owe  to  the  defendant  on  any  account,  is  not  a  promissoiy 
note  to  pay  a  definite  sum  at  all  events ;  tfnd  may,  although  impro- 
perly stamped,  as  a  note,  be  given  in  evidence  under  the  account 
stated.  Barlow  v.  Broadhurtt,  4  Moore,  471.  And  see  Wathtru 
V.  HewleU^S  Moore,  211.  A,  having  consigned  goods  toB.  sent 
him  thefolll^wing  order;  pay  to  C.  D.the  proceeds  of  a  shipment  of 
goods,  value  about  20001.  consiffned  by  me  to  you ;  B.  consented  by 
writing ;  held,  that  neither  of  these  writings  required  a  stamp  as  a 
bUl,  draift,  or  order  for  payment  of  money,  &c  Jones  v.  Siw^san, 

2  B.  &  C.  31& 

(i)  SeaOand  v.  IFtZion,  5  Taunt.  533 ;  1  Marsh.  204,  under  the 
Stat.  48  Geo.  III.  c  149.  But  a  Sb,  stamp-duty  is  imposed  by  the 
Stat.  55  Geo.  III.  c.  184,  on  bills  of  lading  of  goods  earned  coashtise^ 

f  (k)  BMnean  v.  Maedanndl,  5  M.  &  S.  228. 

(I)  By  the  stat.  55  Geo.  III.  c.  184,  s.  22l    See  UpHone  v.  More^ 


BOND.  1367 

A  bond  conditioned  for  not  converting  a  house  to  a  par-  part 

ticttlar  purpose  does  not  require  an  ad  valorem  stamp  (oi).  nr. 
Neither  does  a  covenant  to  pay  an  anniHty  as  a  considera- 


tion for  giving  up  a  trade  (n)  require  an  ad  valorem  stamp,  Bond, 
although  the  covenanter  was  to  have  possession  of  a  bouse 
for  the  purpose  of  carrying  on  the  business. 

A  bond  conditioned  for  the  safe  custody  and  production 
of  a  box  containing  the  subscriptions  of  a  benefit  club,  is 
within  the  exemption  in  the  33  Geo.  III.  c.  54,  s.  4  (o). 

If  several  persons  bind  themselves  in  a  penalty  by  one 
bond,  conditioned  for  the  performance  bv  each  and  every 
of  them  of  the  same  matter,  one  stamp  only  is  requisite  (p), 
for  it  is  all  one  transaction.  A  bond  conditioned  for  the 
pajrment  of  annual  rent  for  a  definite  period  ought  to  be 
stamped  according  to  the  aggregate  amount  of  the  whole 
rent  secured  {q).  *  Where  a  bond  is  conditioned  for  the  «  i36b 
payment  of  all  sums  of  money  advanced  and  to  be  advanc- 
ed, it  ought  to  be  stamped  as  for  an  unlimited  sum,  al- 
though a  sum  certain  be  specified  as  a  penalty  («). 

A  cognovit  requires  no  jeitamp  unless  n  contain  matter  of  Cofnovit. 
agreement  (t). 

Close  copies  of  law  proceedings  may  be  used  as  evidence  Copi«fr 
without  any  additional  stamp  (tc). 

A  copy  of  a  judgment  in  the  House  of  Lords  requires  no 
stamp  (a?). 

Urndf  3  B.  4&  C.  10,  the  word  date  is  intended  to  mean  the  time  of 
payment,  on  the  face  of  the  biJl.  A. 

A  promissory  note  for  40(.  payable  to.^  B,  or  bearer,  is  in  law  pay- 
able on  demand ;  and  therefore  requires  a  5«.  stamp  under  the 
statute  55  Geo.  HI.  c.  184,  schedule,  Part  i.  tit.  Promissory  Note, 
fThiOoek  y.  Underwood,  9  B.  &  C.  1£»7. 

(m)  Hugkee  v.  Sing,  1  Starkie's  C.  119. 

(n)  LjAum  v.  Warrington,  1  Starkie's  C.  162.  Under  the  stat. 
48  Qeo.  ill.  c  149,  which  imposee  an  ad  valorem  duty  upon  the 
conveyance  of  any  lands,  tenements,  rc^nts,  annuities,  d^c. 

(o)  Carter  v.  Bond,  4  Esp.  353. 

(p)  Bowen  v.  ^hUy,  1  N.  R.  274.  By  the  stat.  55  Geo.  III.  c. 
184,  tit.  Bond,  where  the  suip  to  be  recovered  is  wholly  unlimited, 
a  stamp  of  the  value  of  25/.  is  requisite.  Where  the  sum  to  be  re- 
.cbvered  is  limited  to  a  particular  amount,  the  same  duty  is  payable 
as  if  that  sum  were  payable. 

(q)  JSatree  v.  Aneeomb,  2  M.  &  S.  88.  See  CotHnt  v.  Cottins,  2 
Burr.  820.  fTaUoU  v.  Gouiding,  8  T.  R.  126.  fTiUoughby  v.  Swin- 
Ion,  6  East,  550. 

(e)  SeoU  T.  Meop,  2  Price,  20. 

(t)  Amee  v.  ERU,  2  B.  &  P.  150.    Reard&n  v.  Swaby,  4  East,  188. 

(u)  Doe  d.  lAicaa  y^Fidford,  1  Bl.  Rep.  288. 

(x)  Jonee  v.  Randall^  Cowp.  17 ;  1  Bl.  Rep.  289. 
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STAMP. 

A  eonveyaace  to  trustees,  in  tnist^  to  sell,  iHth  a  pri- 
mary trust  to  f>aj  all  the  other  creditors^  and  a  resulting 
trust,  as  to  the  residue,  to  pay  to  the  parties  comreying, 
does  not  require  an  ad  valorem  stamp.  The  stat.  56  Qkeo. 
III.  c.  184,  sch.  1^  tit.  Conwsanct,  operates  upon  actual 
sales  between  vendor  and  vendee  only,  eoid  therefore  a 
common  deednstianp  is  sufficient  (y). 

A  composition-deed  between  a  debtw  and  hia  creditoil^ 
though  eiecuted  by  a  number  of  crediloffs,  leqairas  bat 
one  stamp  (^r). 

It  seems  to  be  a  general  principle,  that  where  sevend 
concur  in  the  same  transaction,  altnouirheach  be  seveittHy 
bound,  and  the  deed  or  covenant  be  &e  sepasaCe  deed  or 
covenant  of  each,  one  stamp  only  is  requisite.  *  Ae,  if  a 
debtor  compound  with  his  ereditcrs,  and  each  ciedilor  ena^ 
cutes  the  deed,  covenanting  either  to  give  further  day  of 
pajrment,  or  to  accept  of  a  certain  sum  as  a  comporftion  0« 

A  (teed  indorsed  on  a  former  deed,  as  a  further  secan^ 
for  advances  made  and  to  be  made  under  the  first  deed^  k 
exempted  from  a#  ad  vahrem  duty  if  the  first  deed  be 
stampeii  with  an  ad  valorem  stamp  (a). 

Where  eeventeen  copies  of  a  declaration  in  eieetment 
had  been  insrossed  on  both  sides  of  the  papei,  the  Court 
set  liiem  aside  as  irregular  (6). 

An  instrument  made  in  a  foreign  country  must  be  stamj^ 
ed  according  to  the  law  of  that  country  (c) ;  but  until  the 
ktw  of  that  country  be  {Ht>ved,  it  will  be  presumed  that  no 
stamp  is  requisite  (d). 

A  contract  made  at  sea  requires  no  stamp  (e). 

(y)  CoaUi  T.  Perry^  3  B.  &  B.  48.  An  aesiffDment  by  indenture 
of  a  judgment-debt  does  not  reijuire  an  ad  vmmtm  stamp,  but  only 
an  ordinary  deed-stamp,  ffarren  t.  Howt^  3  B.  A&  O.  261. 

(z)  See  the  observations  of  Mansfield,  C.  J.  in  Bcwtn  y.  Mkhy^ 
1  N.  R.  274.  By  the  stat.  55  Geo.  III.  c.  184,  sebedole,  tit.  Chtn^ 
panHon,  a  doty  of  12.  15t.  is  payable,  with  a  further  progres^vi^ 
duty  for  every  entire  quantity  of  1,080  words,  ever  and  above  die 
first  1,080. 

(i)  Per  Mansfield,  O.  J.  Bmnn  v.  AMey^  1  N.  R.  S7&  A  deed 
net  otherwise  diarged  in  the  schedule  to  the  Aet  55  €^.  III.  o» 
184y  nor  expressly  exempted,  is  liable  to  a  dutv  of  li.  15#.  and  aJse 
to  a  progressive  duty  of  li.  5s.  for  every  additHMnal  quaoCity  of 
1,060  words. 

(a)  Under  the  stst.  48  Geo.  III.  c  140.  RMnttfn  y.  Maedonneit^ 
5M.  &S.228. 

(h)  Doe d.  Jhrin  v.  Roe,  1  D.  '& R. 569.  See  thesfat. 55  Geo.  IIL 
c.  184. 

(e)  Mm  v.  Hodgmm^  7  T.  R.  341.  Gegff^.  Levy^  3  Gamp'  166. 
StwUh  v.  Mingmfy  1  M. & S.87. 90. 

(d)  Oegg  V.  Lei^,  3  Camp.  166. 
fe)  JKsients  ▼.  Aja^  1  Esp.  C.  811. 
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Ajd  instrument  made  here  for  the  performance  of  acts  pabt 

abroad  is  liable  to  the  stamp-laws  of  this  country  ^/).   A  iy. 
bill  of  exchange  indorsed  in  Ireland  with  blanks  bemg  left 


for  the  date  and  time  of  payment,  and  name  of  the  drawee,  foniffk 
and  completed  in  England,  is  to  be  considered  by  relation  *       "^ 
as  a  bill  drawn  in  Ireland  (g). 

*  The  articles  of  a  Swedish  ship  made  in  Sweden,  and  *  1370 
deposited  by  the  captain  on  his  arrival  in  England  with  the 
Swedish  consul,    was  held  to  be  admissible,  without  a 
stamp,  to  show  the  terms  on  which  a  Swedish  sailor  was 
subsequently  hired  in  London  (A). 

A  lease  {%)  for  years  at  a  pepper-corn  rent,  in  considera*  Lme. 
tion  of  a  sum  certain,  does  not  require  an  ad  valorem  stamp 
under  the  stat.  48  G^o.  III.  c.  149,  but  merely  a  lease- 
stamp  (k).  A  lease  containing  several  distinct  demises  of 
several  tenements,  at  several  rents,  conmiencing  from  dif- 
ferent periods,  ought  to  be  stamped,  not  according  to  th6 
aggregate  of  the  rents,  but  with  a  stamp  equal  in  amount 
to  the  aggregate  of  the  duties  on  the  several  demises  {t). 

A  newspaper  may  be  read  in  evidence  without  a 
stamp  (m). 

A  mere  extension  of  the  time  of  a  ship's  sailing  does  not  PoUcy. 
render  a  new  stamp  on  a  policy  of  insurance  necessary  (n). 

(f)  Stonelake  v.  Bahb,  5  Burr.  2673. 

(g)  SfuiUk  v.  Mngay,  1  M.  &^  S.  87. 

(h)  WmbUd  ▼.  Malmberg,  2  Esp.  C  454. 

({)  For  the  decisions  upon  the  point,  whether  an  instnimem  is  to 
be  considered  as  an  agreement,  or  a  lease,  vide  «fi/ra,  tit.  Use  and 
Oeeupatian, 

(k)  Roe  y.  ChenhaiSy  4  M.  &  S.  23.  But  by  the  stat.  55  Geo.  III. 
c.  184,  tit.  Least,  where  a  lease  is  granted  in  consideration  of  a  fine 
or  premium,  at  a  yearly  rent  not  exceeding  202.,  or  without  any 
rent,  the  same  duty  is  payable  as  for  the  conveyance  on  a  sale  of 
land^  of  the  same  amount,  except  in  cases  of  leases  for  a  life  or 
fives,  not  exceeding  three,  and  leases  for  a  term  absolute,  not  ex- 
ceeding twenty-one,  by  ecclesiastical  bodies.    ^ 

(I)  Boaxe  V.  Jackson,  3  B.  &  B.  185.  But  no  fraud  being  intend- 
ed the  Court  refused  to  set  aside  the  verdict  on  account  of  the  in- 
sufficiency of  the  stamp. 

(m)  R.  V.  Peatce,  Peake's  C.  75. 

(n)  Kensington  v.  fnf^is,  8  East,  273.  Neither  does  a  memo- 
randum giving  leave  to  put  back  and  discbarge  part  of  the  cargo,' 
the  ship  being  too  deep  in  the  water.  Weir  v.  Merdeeny  2  B.  .&  A. 
320.  Mor  an  alteration  rendered  necessary  by  circumstances  after 
the  ship  has  sailed,  by  which  the  voyage  described  as  from  A,  to  B. 
is  altered,  by  adding  E^  or  JFl  Romkrom  v.  JSett,  5  M.  &  S.  267. 
See  the  stat.  35  Geo.  III.  c.  63,  s.  13,  which  provides  that  the  Act 
slttll  not  extend  to  prohibit  the  making  any  lawful  alteration  in  the 
terms  or  conditions  of  any  policy.    Supra,  1148,  note  {q). 

VOL.  lit.  43 


1371  STAMP. 

PABT       A  policy  on  goods  to  be  thereafter  declared  *  and  valued, 
nr.        which,  in  iact,  covers  several  distinct  interests,  which  are 
afterwards  declared  and  indorsed  upon  the  policy,  cannot 


Policy.  be  read  unless  it  be  stamped  according  to  the  Mcticmal 

parts  of  1002.  included  in  each  separate  interest,  although 
the  stamp  be  sufficient  to  cover  the  whole  amount  (o). 

A  policy  of  insurance  effected  without  a  stamp  is  an  ab- 
solute nullity  (p),  and  cannot  be  rendered  valid  by  a  stamp 
subsequently  affixed  by  the  commissioners  on  payment  of 
a  penalty  (9). 

^    Apoiiea  cannot  be  read  in  evidence  in  another  without 

cause  being  stamped  (r). 

E«ceipt.  A  paper  in  the  hand-writing  of  a  party,  containing  ac-^ 

knowiedgments  of  sums  paid  at  specified  times,  upon  the 

*  1372  times  of  payment  requires  a  stamp  (*).    If  a  *  tradesman 

'  write  *  settled'  under  tiis  bill,  and  subscribe  his  initials,  he 

is  liable  to  a  penalty  forgiving  a  receipt  without  a  stamp  (t). 

A  mere  acknowledgment,  not  of  the  payment  of  money, 

/  but  that  money  is  due  and  owing,  requires,  it  seems,  no 

stamp  (u). 

(0)  Rapp  ▼.  MnuUy  15  East,  601.  The  stat.  35  Geo.  III.  c.  63, 
8. 1,  imposes  a  duty  of  29,  6d.  for  every  tOOI.,  and  a  like  duty  for 
every  fractional  part  of  IQOl.  Sect.  14  avoids  every  such  contract 
unless  properly  stamped.  The  stat.  48  Geo.  III.  c.  149,  schedule; 
tit.  Policy  of  Jlssuranetf  provides,  that  if  separate  interests  shall  be 
included  in  one  policy,  the  duty  shall  be  charged  in  respect  of  each 
and  every  fractional  part  of  1(JW.  as  well  as  in  respect  of  every  fhli 
sum  of  100{.  insured  upon  every  separate  and  distuct  interest. 

fp)  By  the  stat.  35  Geo.  III.  c.  63,  s.  14  &  15. 

(q)  Roderick  v.  Havil^  3  Camp.  103. 

{r)  R,  V.  Hammond  Page,  2  Esp.  C.  649,  in  the  note. 

(«)  Wright  V.  ShawcrosSf  2  B.  &i  A.  501,  in  the  note.  But  it  was 
intimated  by  the  Court,  according  to  the  report  of  this  case,  that 
the  case  of  an  account  current  would  be  different,  for  there  the 
sums  stated  to  be  received  are  not  written  in  the  account  upon  the 
receipt  of  the  monev,  but  long  after,  and  only  amount  to  admis- 
sions of  money  received  at  an  antecedent  time.  This  case  is  very 
shortly  reported,  and  the  distinction  stated  to  have  been  made  by  • 
the  Court  between  a  written  acknowled^ent  made  at  the  time  of 
payment,  and  one  made  at  a  subsequent  period,  is  not  a  very  clear 
and  distinct  one.  A  bill  of  parcels  subscribed  "  setded  by  two 
bills,  one  at  nine  and  the  other  at  twelve  months,*'  requires  (as  has 
been  held)  a  receipt-fl(tainp.  {SmUk  v.  £6%,  Peake's  C.  25,  fk  or 
an  agreemenf-stamp,  according  to  the  report  4  Esp.  C.  249.)  So, 
an  acknowledgment  of  havinji;  received  acceptances,  accompanied 
vnth  an  undertaking  to  provide  for  them,  reouires,  it  is  said,  a  re* 
ceipt-stamp.    Scfu^  v.  Wahby^  Peake's  C.  24. 

{i)  Spawfmih  v.  JUexander,  2  Esp.  C.  681. 

(tt)  Thus,  a  writing  containing  the  words  and  letters  i,  0.  u.  eight 
guineas,  is  neither  a  receipt,  nor  a  promissory  note,  and  is  evidence 


«                  RECEIPT,  &c.  1372 

A  receipt  is  admissible  when  stamped  as  such,  although  part 

it  notices  the  terms  or  consideration  of  payment  (x) ;  as,  iv. 
where  a  parish  officer  gave  a  receipt  to  the  plaintiff  in 


these  terms,  "  received  of  A.  B.  a  bill  at  two  ibonths  for  Rec«ipt« 
352.,  which,  when  paid,  will  discharge  him  from  the  ex- 

Senaea  of  an  illegitimate  child,  &c."  The  ghild  afterwards 
f  ing,  it  was  held  that  the  document,  properly  stamped  as 
a  receipt,  was  evidence  in  an  action  Drought  to  recover 
back  the  money ;  for  the  action  was  brought  not  on  any 
agreement  contained  in  that  paper,  but  on  the  ground  that 
upon  the  facts  of  the  case  the  money  was  recoverable. 
The  receipt  merely  showed  that  the  money  had  been  paid 
on  account  of  the  maintenance  of  a  bastard  child  (y^ ;  but 
if  the  terms  of  acknowledgment  *be  connected  with,,  and  *  1373 
qualified  by,  the  terms  of  an  agreement  contained  in  the 
same  instrument,  it  cannot,  it  seems,  be  read  as  a  receipt 
without  an  agreement  stamp  (z). 

A  receipt  for  money  paid  to  deputy  receivers  requires  no 
stamp,  though  signed  by  their  clerk  (a). 

W  here  the  indorsements  on  a  bond  had  left  no  space 
for  receipts  on  subsequent  payments,  it  was  held  that  such 
receipts  written  on  plain  paper,  and  annexed  to  the  bond, 
were  admissible  in  evidence  (b).  It  seems  that  an  indorse- 
ment by  a  bailiff  on  a  warrant  issued  on  9Lfi.fa.  acknow- 
led^ng  the  receipt  of  the  levy  money,  is  admissible  in  an 
action  against  the  bailiff's  surety,  to  prove  the  receipt  of 
the  money  without  a  stamp  (c). 

Where  an  agreement  between  landlord  and  tenant  ope-  Surrender. 

without  a  8tanip.  Fisher  v.  Leslie,  1  Esp.  C.  436.  Israel  v.  Israel, 
1  Camp.  ^9 ;  and  per  Abbott,  L.  C.  J.  Guy  v.  Davis,  Chitty  on 
Bills,  ^.n. 

(^)  Waikins  v.  HewUU,  1  B.  &  B.  1. 

(y)  lb.  Per  Richardson,  J.—Note,  Borrough,  J.  seems  to  have 
GDiwidered  that  a  receipt  would  be  evidence  of  an  a|[reement.  He 
says,  **  Suppose  there  were  a  receipt  for  5001.  for  biulding  a  house, 
would  that  be  incapable  of  bein|^  produced  in  evidence  as  being 
proof  of  an  agreement  ?"  A  receipt  for  the  price  of  a  horse,  with 
the  words  subjoined,  '*  warranted  sound,**  upon  a^  receipt-stamp,  is 
admissible  without  an  agreement-stamp.  (Shrine  v.  JBImore,  2 
Camp.  407.  Brwm  v.  FV*«,  Devon  sum.  assizes,  Cor.  Lawrence,  J. 
there  cited  ;  and  see  8  ATtk.  135.)  But  this  rests  upon  the  excep- 
tion as  to  agreements  relating  to  the  sale  of  goods,  &c. 

{%)  QreyY.Smiih,  1  Camp.  387,  Cor.  Ld.  Ellenfoorough.  And 
see  Carder  v.  Drakrfard,  3  Taunt  383. 

(a)  Edien  v.  Bead,  3  Camp.  338. 

(h)  Orme  v.  Young,  4  Camp.  336. 

(e)  Perchard  and  another  v.  THndall,  1  Esp.  C.  394. 
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STAMP. 


FART 
IV. 


rates  as  a  surrender  of  a  term  of  years  bj  the  latter  to  the 
former,  the  agreement  must  be  stamped  as  a  surrender  (d). 

— A  defeasance  on  a  warrant  of  attorney  to  confess  judg- 

Wumatofu-  ment  does  not  require  a  stamp  in  addition  to  that  imposra 
"**^'  on  the  warrant  of  attorney  (e). 

*  1374      *2dly.  It  is  a  general  rule  that  a  stamp  which  has  once 

Re-ctanpiag. 
Stamp  d»- 


chamd  by 
ratim 


factioD. 


Altetatfon 


All 


been  used  for  a  particular  purpose  cannot  be  again  used 
for  a  similar  purpose.  Where  a  redeemable  annuity  was 
granted,  and  afterwards  redeemed,  and  the  deeds  delivered 
up  uncancelled,  it  was  held,  that  on  a  re-delivery  of  the 
same  deeds  to  secure  a  subsequent  advance,  fresh  stamps 
were  necessary  (/).  So  affidavits  used  on  showing  cause 
at  chambers  cannot  be  used  in  Court  unless  they  be  re- 
sworn and  re-stamped  (^V  '  But  an  affidavit  defective  for 
want  of  title  may  be  intitled,  and  re-sworn  without  a  fresh 
stamp  ^A). 

An  mstrument  altered  whilst  in  Jieri^  and  before  it  is 
whUst  ID  Jiert  completed,  requires  but  one  stamp.-   As,  where  a  contract 
is  signed  by  one  party,  and,  previous  to  the  accession  of 
jhe  other,  a  fresh  stipulation  is  added  (t),  or  another  obli- 
or  is  added  to  a  bail-bond  before  it  has  been  accepted  by 
e  obligee  (A:),  or  a  promissory  note  before  it  is  negotia- 
ted, is  converted  into  a  bill  of  exchange  in  furtherance  of 
the  original  intention  of  the  parties  (/) ;  or  the  date  on  a 

(d)  WiUiams  v.  Sauyer^  3  B.  &  B.  7a  The  stat.  55  Geo.  III.  c. 
184,  8ch.  1,  tit.  Surrender^  requires  a  stamp  of  the  amount  of  U. 
15*. 

(e)  Cawthome  v.  Holbtn^  1  N.  R.  279 ;  as  to  the  stamp,  see  Bcar^ 
row  v.  MashUer,  4  East,  431.  By  the  stat.  55  Geo.  III.  c.  184,  the 
duty  is  the  same  as  upon  a  bond  to  the  same  amount.  *4iu.  whe- 
ther an  authority  to  a  proxy  to  vote  requires  a  stamp  under  the 
stat.  55  Geo.  III.  c.  184,  schedule,  tit.  Letter  o/'./ttfomey,  which  im- 
poses a  general  dut]^  of  1/.  15*.  on  letters  pr  powers  of  attorfiey. 
See  Mmmouth  Canal  Company  v.  KendaU,  4  JB.  &  A.  453. 

(f)  Hammond  v.  fMer,  5  T.  R.  635.  It  was  also  held  that  a  me- 
morial was  requiidte. 

fg)  4  Moore,  414. 

(h)  Prince  and  oUtero  v.  MchoUon,  C..B.  Mich.  1813,  Mann.  Ind. 
367.    And  see  3  Taunt.  469. 

(i)  Knighi  v.  Crockford,  1  £sp.  C.  189/^ 

(k)  Matson  v.  Booths  5  M.  &^  S.  2Si3.  And  note,  that  the  altera- 
tion baling  made  with  the  concurrence  of  the  agent  of  the  other 
obligors,  the  alteration  does  not  avoid  the  bond.  Ibid,  and  Zkmch 
V.  CSoy,  1  Vent  185 ;  2  Keb.  873.  881 ;  2  Lev.  35.  Markham  v. 
GofUMton,  Moor,  547 ;  Oro.  Eliz.  eSiS.  [Supra,  VoL  II.  481,  nofe 
(1).] 

(I)  Wehher  v.  Maddocks,  3  Camp.  1 ;  and  vide  iupra,  293. 
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bill  of  *  exchange  is  altered  after  acceptance  with  the  as*       part 
sent  of  all  parties  (m).  iv. 

Where  a  bill  of  sale  of  a  ship  mis-recited  the  certificate  ^ 

of  registry,  and  was  re-executed  by  consent  of  all  parties  ^^JJ'**'®^'" 
after  the  mistake  had  been  rectified,  it  was  held  that  a  new 
stamp  was  not  necessary  (n). 

And  it  seems  to  be  a  general  rule,  that  a  mere  mistake  Mistake. 
in  the  terms  of  an  instrument  may  be  altered  so  as  to  make 
it  correspond  with  the  real  intention  and  meaning  of  the 
parties,  without  a  fresh  stamp  ;  as  where  an  agent  makes 
a  mistake  in  a  policy  of  insurance  by  declaring  the  interest 
in  a  wrong  name  (o). 

Where  an  indorsement  was  made  on  an  annuity-deed  Second  stamp, 
after  the  execution  of  the  deed,  containing  a  clause  of  re-  ^^^  necessa- 
demption,  it  was  held  that  such  indorsement  required  a 
stamp  (o).  So,  where  a  written  wager  was  afterwards 
doubled  by  an  indorsement  on  the  original,  a  second 
stamp  was  held  to  be  necessary ;  but  there  being  one  stamp 
only,  the  instrument  was  held  to  be  evidence  of  the  first 
wager  (5). 

3dly.  An  affidavit  intitled  in  several  causes  cannot  be  Several 
read  unless  it  be  impressed  with  the  corresponding  number  "■™P** 
of  stamps  (r).     If  several  admissions  of  corporators  as  fi*ee- 
men  be  written  on  the  same  paper,  stamped  but  with  one 
stamp,  the  first  admission  only  can  be  read(<) ;  so  if  two 
separate  affidavits  be  written  ^on  the  same  paper  {t),    A  *  1376 
lease  containing  several  distinct  demises  at  distinct  rents, 

• 

(m)  Johngon  v.  Garneitj  3  Chitty's  R.  122.  But  see  Walton  v. 
HasHngs,  2  Ghitty's  R.  121. 

(n)  Cole  V.  Parkm^  12  East,  471.  An  alteration  of  a  bill  by  a 
drawer,  who  has  a  general  authority  to  draw  on  the  acceptor,  does 
not  render  a  new  stamp  necessary.  Johnson  v.  Gibbj  2  Chitty's  R. 
12a 

(0)  Robinson  ▼.  Touray,  1  M.  &  S.  218.  SawUU  v.  Loudon,  5 
Taunt.  359 ;  supruy  1148. 

(p)  Schumann  v.  WuUherhead,  1  East,  537.  But  see  Heme  v. 
Hale,  3  Eap.  C.  237.  An  annuity  deed  and  memorial  require  but 
one  stamp,  Cooke  v.  Jones,  15  East,  237. 

'    (q)  Robson  v.  Hall,  Peake's  C.  127. 

(r)  ^non.  3  Taunt.  469.    it  t.  CarlUe,  li  Chitty's  R.  451. 

(s)  GUby  V.  Lockyer,  Doug.  217«  So  where  the  oaptain  and  crew 
were  released,  and  the  captain's  name  stood  first,  and  the  instru- 
ment bore  but  a  sinsle  stamp,  and  the  release  was  first  tendered  to 
him,  it  was  held  that  he  was  eompetent.  Perry  v.  Bouehier,  4 
Camp.  80. 

(t)  1  Chitty's  R.  452,  ft. 


1376  STAMP. 

PABT      must  be  stamped  according  to  tbe  aggregate  of  the  atampa 
IV.         required  for  the  seYcral  demises  («). 
—  'n  If  different  matters  (x)  wholly  unconnecled  be  written 

WkeraoM  p«-  on  the  same  parchment  or  paper,  they  may,  it  seems,  be 
■evarai  maih  Considered  as  distinct  and  detached  instruments  with  refe- 
ten.  rence  to  stamp-duties ;  but  if  the  two  parts  qualify  each 

other,  such  a  stamp  as  will  cover  both  is  requisite  (y). 
Where  a  promissc»T  note  was  given  without  a  stamp,  aiui 
the  maker  indorsed  upon  it  a  memorandum  that  be  had 
paid  a  certain  sum  for  interest,  it  was  held  that  the  me- 
morandum might  be  read  as  an  adpiission  that  a  principal 
sum  was  due  which  would  yield  so  much  interest  (z). 
wbe^nSt^  An  agreement  by  several  subscribers  to  a  common 
QWDU  (imj^^j^  ^j.  ^f  reference  by  several  underwriters  (&)  of  a 
poUcy,  or  an  assignment  of  the  prize-money  of  several  sea- 
men on  board  a  privateer  payable  out  of  the  same  fund,  re- 
quires but  one  stamp  {c\. 

Where  two  parts  ot  an  agreement  are  signed  by  both 

plaintiff  and  defendant,  and  the  plaintiff  proves  that  one 

of  those  parts,  properly  stamped,  is  in  the  possession  of 

the  defendant,  who  has  had  notice  to  produce  it,  but  does 

not  produce  it,  the  plaintiff  mav  prove  the  agreement  by 

means  of  the  unstamped  part  in  his  own  possession  (df). 

*  1377      «4.  By  the  55  Geo.  III.  c.  184,  s.  10,  all  instrumenta 

deDMDiiiaU      ^P^^  which  siamps  diall  have  been  used  of  an  improper 

na  ion.  denomination  or  rate  of  duty,  but  of  equal  or  greater  value 

in  the  whole,  with  or  than  the  regular  stamps,  shall  be 

deemed  valid  and  effectual  in  law,  except  in  cases  where 

the  stamp  used  on  such  instruments  shall  have  been  speci- 

(u)  Booze  v.  /adbofi,  3  B.  &  B.  185 ;  tuprn^  Tp. 
(x)  Vide  iupra,  75,  note  (o). 

M  Carder  y,  Drakeford,  3  Taunt  382.  Gr^  v.  Smiiky  1  Camp. 
387.  Btron  v.  Granger,  5  E^.  C.  269.  wlme»  v.  HiUj  2  B.  &  P. 
150 ;  suproj  1362,  note  (r). 

(z)  Manley  v.  Peel,  5  Esp.  C.  121. 

fa)  Davii  v.  WUUame,  13  East,  232. 

(h)  Ooodeon  v.  Forbes,  6  Taunt.  171.    [1  Marsh.  525.  S.  C] 

(c)  Baker  v.  Jardine,  13  Bast,  235,  n.  Fidesujfra,  1368.  B.  co- 
pies a  letter  containing  an  agreement  between  nimself  and  Ji.  and 
acknowledges  it  by  a  memorandum  written  on  the  copy ;  B.*»  fa- 
ther indorses  a  guaranty  upon  it,  referring  to  the  written  copy  ; 
one  stamp  was  held  to  be  sufficient.    SUad  v.  ZAddard,  1  Bing.  196. 

(d)  WaUer  v.  HwrsfaU,  1  Camp.  501.  Gamons  v.  Swift,  1  Taunt, 
507,  n. 


OBJECTION,  WHEN  TAKEN.  1377 

ally  appropriated  to  any  otiier  instrttmeBt,  by  having  its  pabt 

name  on  the  face  thereof  (e).  iv. 
5.  An  objection  to  the  want  of  a  stamp  mo0t  be  taken 


at  the  trial,  before  the  infltrument  is  read,  and  the  *  party  *  1378 
objecting  ought  to  be  prepared  wit|i  the  statute  which  re-  ^^^^^'^J* 
quires  the  stamp,  and  to  sustain  his  objection  by  collateral  ]|^"  ^  ' 
proof,  where  it  is  necessary.  If  the  defect  appear  collate- 
rally, the  objection  cannot  be  removed  by  the  contents  of 
the  instrument  itself.  Thus,  where  it  appears  that  12/.  has 
been  paid  to  the  master  as  a  premium  with  an  apprentice, 
a  recital  in  the  deed  itself  is  not  admissible  to  show  that 
the  preminm  was  payable  out  of  a  public  charitable 
fimd  (/).  But  it  seems  that  it  would  be  otherwise  if  the 
objection  should  appear  from  the  instrument  alcme  {g). 

It  is  sufficient  if  the  instrument  bear  a  proper  stamp  Time  and 
when  it  is  produced  upon  the  trial,  although  it  was  not  HJamplns!. 
stamped  when  it  was  executed,  or  when  it  was  produced 

on  a  former  occasion  (A) ;  and  the  adversary  cannot  show 

* 

(e)  See  RMfutm  v.  Dryikrcugk,  6  T.  R.  317,  wbere  it  was  held 
diat  articles  of  agreement  vnder  seal  could  not  be  reoeiTed  in  ca- 
dence, being  stamped  with  an  agreement-stamp  of  the  same  value, 
but  djfiereotly  formed.  See  also  Manning  t.  Ltvie,  Bayley  on 
Bills,  37 ;  and  Farr  v.  Pricey  1  East,  55,  where  it  was  held  that  a 
TOomissory  note  made  after  the  passing  of  the  stat.  37  Geo.  III.  c. 
90,  but  stamped  with  a  stamp  of  the  value  of  9d.  mstead  of  8d. 
could  not  be  received  in  evidence.  See  also  ChamheHain  v.  PorUr^ 
1  N.  R.  30.  The  stat.  37  Geo.  III.  c.  136^  enacted,  that  bills  and 
notes  subsequently  made,  and  stamped  with  an  improper  stamp, 
but  of  equal  or  greater  value  than  the  stamp  required,  might  be 
stamped  by  the  commissioners  on  payment  of  the  duty  and  a  pe- 
nahy.  In  l\tyhr  v.  Hagne,  2  East,  414,  where  the  proper  stamp 
on  a  promissory  note  was  1«.  6d,  applicable  to  three  dillbrent  funds, 
and  a  stamp  of  2«.  value  was  imposed  payable  to  the  same  funds 
in  larger  proportions,  it  was  held  that  the  stamp  was  sufficient. 
And  see  AUduson  v.  Sluarland^  1  Esp.  C.  292.  Where  five  guineas 
was  agreed  to  be  given  as  an  apprentice  fee,  and  that  sum  was  in- 
serted in  the  indenture,  and  the  duty  paid  according  to  the  atat.  8 
Anne,  c.  9,  it  was  held  to  be  sufficient,  although,  in  fact,  four  gui- 
neas only  were  paid ;  for  the  full  sum  received,  given,  &c.  was  in- 
serted, and  the  duty  paid  for  it,  and  the  stamp  was  of  the  same  de- 
scription, and  the  duty  appropriated  to  the  same  fund,  as  if  four 
guineas  only  had  been  paid.  H.  v.  Keynsham^  5  East,  309.  And 
see  JR.  V.  hUuUntanis  of  QuatWon,  2  M.  &  S.  338. 

Where  a  deed  was  produced,  properly  stamped  according  to  the 
stat.  48  Oeo.  III.  c.  149,  it  was  held  to  be  admissible  in  evidence, 
although  not  stamped  with  a  stamp  of  less  value,  such  as  was  re- 
quisite at  the  time  when  the  deed  was  executed.  jDse  d.  Dyke  v. 
fFkUtingham^  4  Taunt.  20. 

CO  R.  V.  SkeffingUnty  3  B.  &  A.  382. 

(g)  Ibid,  and  see  the  opinion  of  Holroyd,  J.  in  that  case. 

(h)  R,  V.  The  Bishop  of  Chester,  1  Str.  624.    Rogers  v.  James,  7 
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PABT       that  the  instrument  was  not  stamped  when  ouule  (t),  unless 
lY.         the  commissioners  are  expressly  prohibited  from  subse* 
■  quently  affixing  a  stamp  (A). 

The  instrument  itself  must  beac  the  stamp,  it  is  not  suffi- 
cient to  produce  another  piece  of  parchment  or  paper  with 
the  stamp  annexed  to  it  (i). 
*  1379      *  Where  the  instrument  contains  several  demises  to  se* 
yeral  tenants  with  but  one  stamp,  it  is  a  matter  of  circum- 
stantial evidence  to  show  to  which  of  the  demises  the 
stamp  is  applicable  (m). 
^"•""P^*^         6.  Previous  to  the  admission  of  secondary  evidence  to 
Mamp!^^  ^       prove  the  contents  of  a  deed  or  other  instrument  which 
has  been  lost  or  destroyed,  evidence  is  necessary  to  show 
that  it  was  properly  stamped  (n).     But  the  fact  that  it  was 
so  stamped  may  be  presumed  from  circumstances.  Where 
an  apprentice  had  regularly  served  under  an  indenture  ezr 
ecuted  thirty  years  ago,  and  the  parish  in  which  the  ap- 

!>rentice  was  settled  under  that  indenture  had  relieved  hun 
or  the  last  twelve  years,  it  was  held  that  the  sessioas  had 
rightly  presumed  that  the  indenture  was  stamped,  although 
it  was  proved  on  the  other  side  by  the  deputy  registrar  and 
comptroller  of  the  apprentice  duties,  that  it  did  not  appear 
that  any  such  indenture  had  been  stamped  or  enrolled  (o) ; 
for  the .  presumption  of  law  is  omnia  rite  esse  acta ;  and 
against  the  negative  evidence,  the  justices  below  might 
reasonably  set  the  possibility  of  an  irregularity  in  the  re- 
turns made  to  the  office.  And  where  a  party  refuses  to 
produce  an  agreement  after  notice  given,  it  will  be  pre- 

Taunt.  147 ;  2  Marsh.  425.  Even  where  a  motion  has  been  made 
on  the  express  ground  that  the  stamp  is  insufficient.  Burton  v. 
Kirlsby,  7  Taunt.  174.     [2  Marsh.  480.  S.  C] 

(i)  might  V.  RU^,  Peake's  C.  173.  And  see  it  v.  !7^  Bishop 
of  Chester^  1  Stra.  624.  The  statutes  do  not  avoid  deeds  which  are 
not  properly  stamped,  but  prevent  them  from  being  read  in  evi- 
dence whilst  unstamped,  and  subject  the  parties  to  penalties.  Ibid. 
See  8  Mod.  964. 

(k)  As  in  the  case  of  a  poUcy  of  insurance  under  th<!  statute  35 
Geo.  III.  c.  63,  s.  14.  16.  Roderick  v.  Hovil,  3  Camp.  103.  Rapp 
▼.  ,^nuttf  cited  3  Camp.  106,  n.  Or  an  indenture  of  apprentice- 
ship under  the  stat  8  Ann.  c.  9.  R,  v.  Chipping  Mrton^  5  B.  &  A» 
412.    And  31  Geo.  III.  c.  25,  s.  19.  as  to  bills  of  exchange,  &c. 

(I)  2  Stra.  716.    2  Ld.  Ray.  1445. 

fm)  Doe  d.  Copley  v.  Day^  13  East,  241 ;  supra,  76. 

(n)  Supra,  Vol.  I.  p.  354. 

(o)  R,  V.  Long  Buckhy,  7  East,  45.  And  see  JL  v.  East  Knoi^j 
4  Bum,  441 ;  Burr.  S.  C.  151.    R.  Badhy,  1  Const,  490. 


DEFECT  OF  STAMP.  1379 

aumed,  as  against  him,  thai  it  b  properly  stamped  until  paht 

the  contrary  appear  (p).  ^-^  iv. 

7.  Where  a  stamp  is  necessary,  an  unstamped  instru- 


ment cannot  be  read  in  evidence  for  the  purpose  of  giving  Conwqirance 
to  it  any  legal  operation  (9);  neither  can  its  place  be  sup-  Jj^^jj*"*  ^^ 
plied  by  parol  evidenee.    Thus,  a  bill  of  sale  unstamped     ^' 
cannot  be  received  in  evidence,  neither  *  can  the  vendee  ^  1380 
resort  to  parol  evidence  (r).    And  it  makes  no  difference 
that  the  iigreement.is  Junctus  officio.    Thus,  an  agreement 
to  assign  an  apprentice  cannot  without  a  stamp  be  receiv- 
ed as  evidence  m  a  settlement  case  after  the  expiration  of 
the  ap|H:enticeBhip  (<). 

A  note  given  as  an  apprentice  fee  cannot  be  enforced, 
the  indentures  of  apprenticeship  being  void  for  want  of  a 
proper  stamp ;  although  the  master  has,  in  fact,  maintain- 
ed die  apprentice  for  a  time  {t).  Where  a  creditor  is  paid 
by  an  unstamped  draft,  he  may  recover  on  his  ori^nal 
demand,  although  be  has  neglected  to  present  the  draft  for 
payment  («). 

(p)  Cfrisp  V.  AiuUnMf  1  Starkie's  C.  35. 

(^)  Bj  the  provision  of  the  stat.  9  &^  10  W.  III.  c.  35^  s.  59, 
which  enacts  infer  aliOf  that  do  such  record,  deed,  instrument  or 
writing,  shall  be  pleaded  or  given  in  evidence  in  anv  Court ;  or  ad- 
mitted in  anv  Court  to  be  good,  useful,  or  available  m  law  or  equity, 
until  the  vellum,  parchment,  or  paper  on  which  such  deed,  instru- 
ment^ or  writing  shall  be  written  or  made,  shall  be  mariied  or 
stamped  with  a  lawful  mark  or  stamp.  These  provisions  have 
been  continued  bytbe  subsequent  Acts.  See  3  Taunt.  116;  and 
see  the  statutes  37  Geo.  III.  c.  19,  s.  3 ;  55  Geo.  III.  c.  184,  s.  8, 
which  re-enacts  the  provisions  of  former  Stamp  Acts.  Service  under  ' 
iadentures  of  apprenticeship  not  stamped  gives  no  settlement.  R,  v. 
Edgwortk,  3  T.  R.  353.  And  see  Hunt  v.  Stevens,  3  Taunt.  116. 
The  payment  of  money  into  Court  admits  the  validity  of  the  in- 
strument, brad  v.  Beryaminj  3  Camp.  40.  The  want  of  a  stamp 
does  not  avoid  a  sale  of  a  ship  by  a  bill  of  sale.  Robinaon  v.  Mae* 
donneU,  5  M.  &  S.  228. 

(r)  Per  Ld.  Ken/on,  RoUesUm  v.  Htbbert^  3  T.  R.  406.  And  see 
Brewer  v.  Palmer,  eupra,  81 ;  3  Esp.  C.  213.  P.  C.  in  WkUe  v. 
iriZffOfi,  2  B.  &  P.  116. 

{$)  H.  V.  InhahOanU  of  St.  Paul,  Bedford,  6  T.  R.  452. 

{t)  Jackson  v.  Warwick,  7  T.  R.  121.  Where  the  plaintiff  de- 
clared in  assum^it  fbr  meat,  drink,  &c.  supplied  to  the  defendant's 
apprentice,  and  it  appeared  that  the  indentures  were  void  for  want 
of  a  stamp,  the  plaintiff  was  nonsuited.  Mdrtdge  v,  Ewen^  3  Esp. 
188.    Cof.  Ld.  Kenyon.  ^ 

(u)  Wilson  V.  Vysar,  4  Taunt.  288 ;  supra,  307.     Wilson  v.  Ken- 
nedy, 1  Esp.  C.  245.    7V<e  v.  Jtmes,  1  East,  58,  n.    And  see  Puek- 
fordy.MaxweU,6T,R.5SL    M>es  y.  Modgson,  7  T.  R.  2ih    Whiie 
V.  Wilson,  2  B.  &  P.  116.    Where  sucn  a  draft  is  civen  in  payment 
of  a  demand  before  the  time  of  credit  19  expired,  payable  at  the 

TOL.  ni.  4i 
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FART  *  The  gmng  of  a  bill  of  exchange  or  note  withoat  ttmp, 

IT.         or  improperly  stamped,  in  discharge  of  a  debt,  will  not 

-.  preclnde  the  creditor  from  proring  his  ori^nal  debt  (j). 

Consequence    Such  a  bill  is  no  pajrment,  although  the  parties  wooid  have 

g4^'°*  ^^       V^^^  '^  if  presented  in  due  time  (tr). 
^^'  The  same  rule  applies  where  the  original  document  is 

in  the  adversary's  possession  (jt),  and  in  that  ease,  it  is  not 
sufficient  to  produce  a  copy  properly  stamped.  Where  a 
schoolmaster  sought  to  recover  on  the  gromd  of  a  removal 
of  a  scholar  without  notice,  contrary  to  the  teims  of  ft 
printed  prospectus  delivered  to  the  defendant,  it  was  held, 
that  the  identical  copy  so  delivered  must  be  produced  duly 
stamped.  It  has  been  seen  that  parol  evidence  is  nmdmis- 
sible,  although  the  instrument  has  been  lost  (y),  or  even 
destroyed  by  the  party  who  objects  to  the  want  of  a 
stamp  (z) ;  yet,  in  such  a  case,  or  where  the  adverse  party 
refuses  to  produce  the  instrument,  it  seems  that  it  will  \m 
presumed  to  have  been  properly  stamped  until  the  con* 
trary  appear  (a).  But  if  the  adversary  produce  the  in- 
strument upon  notice,  it  cannot  be  read  unless  it  be  pro- 
perly stamped  (&). 

U*j  be  ueed        8.  But  an  unstamped  instrument,  although  inadmissible 

tenuTpuroMef!  where  a  stamp  is  requisite,  to  give  effect  to  the  instru- 
ment, may  yet  be  receivable  in  evidence  for  collateral  pur- 
*  1382  poses.  Thus,  upon  an  indictment  for  the  forgery  of  *the 
instrument,  it  is  always  receivable  in  evidence,  tbouffh  un- 
stamped (c).  So  an  unstamped  cheque  is  admissible  for 
the  purpose  of  identifying  property  stolen,  on  an  indict- 
ment for  larceny  (d).  But  it  seems,  that  in  general,  an 
unstamped  instrument  cannot  be  read  in  a  criminal  case  #8 

expiration  of  the  credit,  the  creditor  cannot  sue  on  the  origiiial 
debt  until  the  expiration  of  the  credit.  Steean  v.  WdU^  1  Esp^ 
C.317. 

(j)  Broum  v.  JTattSj  1  Taunt.  353. 

(w)  iriUon  V.  Fysar,  4  Taunt.  288. 

(x)  maiam$v.St(mghiony2  8%SiTk\e'sC.29U.  Cor.  Ld.  EUenbo- 
rough,  C.  J. 

iy)  R.  y.  CasUemorion,  3  B.  &  A.  588,;  suproy  478. 

(z)  Rippiner  v.  Wright,  2  B.  &  A.  478. 

(a)  Criip  v.  Anderson,  1  Starkie^s  C.  35. 

(b)  Doe  d.  SI.  John  v.  Hore,  2  Esp.  C.  724. 

'(c)  jR.  V.  Hawkesuioodj  Leach,  295;  East's  P.  C.  955.  jR.  v. 
Morton,  ib.  R.  v.  ReeuliH,  ib.  956.  R.  v.  Davis,  ib.  and  fupra, 
578.  Starkie's  Grim.  PI.  110.  J?,  v.  HatoknoorUi,  1  T.  R.  450. 
So  trover  lies  for  an  unstamped  instrument.  Scoti  v.  Jl^nes,  4 
Taunt.  865. 

(d)  R,  V.  Pooley,  3  B.  &  P.  316. 


COLLATERAL  PURPOSES?.  J3^3 

evideBCe  for  the  purpose  for  whu^h  it  was  int^ided.  Thus,       faat 
oii  an  indictment  for  setting  fire  to  a  house  with  intent  to         iv. 

defraud  an  insurer,  an  unstamped  policy  is  not  admissible 

in  evidence  to  prove  the  contract  of  insurance  (e).    And  collateral 
upon  an  indictment  against  a  clerk  for  embezzling  his  purposes. 
master's  money,  it  has  been  held  that  an  unstamped  re-: 
ceipt,  given  by  the  servant  to  the  debtor  who  paid  him  the 
money,  was  not  evidence  against  the  prisoner  (H. 

And  even  in  a  civil  action,  an  agreement,  altnough  un- 
stamped, is  admissible  for  the  collateral  purpose  of  proving 
usury  (^)..  So,  an  illegal  and  unstamped  policy  may  be 
read  in  evidence  to  prove  the  effecting  of  a  lottery  insur- 
ance (A).  And  in  an  action  against  a  candidate  at  an 
election  for  iNribery,  an  unstamped  paper,  purporting  to  be 
a  promissory  note,  which  had  been  given  by  the  voter  as  a 
cloak  for  the  bribe,  is  evidence  to  prove  the  fact  of  pay- 
ment {iy,  or  to  confirm  the  testimony  of  a  witness  (k).  But 
an  unstamped  agreement  for  letting  a  tenement  is  not  evi- 
dence in  a  settlement  *  case  to  prove  the  value,  for  that  is  *  1383 
the  essence  of  the  contract  (/). 

In  an  action  for  money  lent,  the  defendant  was  permitted 
to  give  a  promissory  note  in  evidence,  although  unstamped, 
given  by  him  to  the  plaintiff,  to  prove  that  the  latter  had 
fi-audulentty  procured  him  to  write  it  when  he  was  in  a 
state  of  intoxication  (/). 

An  unstamped  receipt  may  be  used  by  a  witness  who 
saw  the  money  paid,  to  refresh  his  memory  (m).  An  un- 
stamped contract  containing  directions  to  an  agent  is  evi- 
dence to  prove  those  directions  (n).  And  although  an  in- 
strument be  inadmissible  in  evidence  for  want  of  a  stamp, 
yet  the  Court  may  look  at  it  for  collateral  purposes,  and  to 
see  how  far  it  affects  the  reception  of  other  evidence.  If 
an  unstamped  contract  relate  to  the  sale  and  delivery  of 
goods,  and  a  contract  be  proved  by  parol  only,  the  Court 

fe)  R.  V.  GiUaon,  1  Taunt.  95 ;  tupra,  68. 

(f)  Per  Bayley,  J.  Lancaster  sum.  assizes,  182L  So  in  the  case 
of  a  fraudulent  conveyance.    Supra,  153. 

(g)  So  ruled  by  Abbott,  L.  C.  J.  Guild,  sitt.  after  Mich.  1822. 
(k)  Holland  v.  2>i#n,  Peake's  0.  58. 

(i)  Dover  v.  Mautaer^  5  Esp.  C.  93. 

(k)  Ibid. 

(i)  R.  y.  CaaUemoHon,  3  B.  &  A.  588.* 

ft)  Gregory  v.  Eraser,  3  Camp.  454. 

(m)  Ramheri  v.  Cohtn,  4  Esp.  C  213 ;  Jacob  v.  IJndsay,  1  East, 
460. 

(n)  Hedge's  case,  28  Howell's  St.  Tr.  ^44. 
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PAST       will  look  at  the  inirtrument  to  see  whether  it  applies  to  the 

fv.         goods  then  sought  to  be  recovered  upon  (o).  So,  justices  at 

,»  sessions  may  look  at  an  unstamped  agreement  relating  to 

Collateral       an  expired  hiring  and  service,  to  see  when  it  ceased  to  ope- 

purpofM.         rate,  in  order  to  guide  them  in  receiving  or  rejecting  parol 

evidence  to  prove  a  subsequent  hiring  and  service  ^). 

SURETT. 

^rind*  ^**"**      '^  W  action  by  a  surety  against  a  principal  fi>r  money 
^      ^'  ^     paid  on  account  of  the  latter,  the  plaintiff  must  prove  the 
original  obligation  by  proof  of  the  bond,  agreement,  or 
*  1384  other  instrument  by  which  he  became  *  surety.    And  un- 
less the  fiict  appear  from  the  instrument  itself  as  executed 
by  the  defendant,  proof  must  be  given  that  the  plaintiff  be- 
came a  party  at  tne  instance  of  the  defendant  in  the  cha- 
AetvaJpay-     racter  of  surety  (Ij.    In  the  next  place  he  must  prove, 
"^^^  that  he  was  callea  upon  to  pay  the  money,  and  that  he 

'^^'  paid  it  after  notice  given  to  the  defendant,  or  that  the  lat- 

ter has  refused  to  pay  the  money.  If  he  has  been  com- 
pelled to  pay  by  leeal  process  it  should  be  proved  in  the 
usual  way ;  and  if  Sie  money  has  been  levied  by  execu- 
tion, a  copy  of  the  judgment  and  writ  should  be  proved. 
The  surety  cannot  support  the  action  for  money  paid  if  he 
has  merely  given  a  security  for  payment  (9)  (2).    He  must 

(0)  Per  Bayley,  J.  15  East,  455. 

(p)  R.  T.  hthabiianU  of  Pendleton,  15  East,  449. 

(9)  Tavlarr.  Biggina^SEnsij  169;  «upra,  99,  100.  An  allega- 
tion of  the  payment  of  money  recovered  is  sajdsfied  by  proof  of 
payment  and  production  of  the  postea ;  no  judgment  having  been 
entered  up.    Harrop  v.  Brad$haWi  9  Price,  356. 

(1)  [In  Hunt  V.  United  Statei,  1  Gallison,  33,  a  query  is  made, 
whether  a  party  can,  as  to  the  oblivee,  aver  himself  fo  be  a  surety, 
unless  hifl  character  appear  on  the  bond.  But  in  an  action  against 
a  co-surety  to  compel  contribution,  the  defendant  may  show  that 
the  plaintiff,  though  apparently  a  surety,  was  in  fact  the  real  debtor. 
T<mor  V.  Savage,  12  Mass.  Rep.  102. 

It  is  not  sufficient  to  found  a  presumption  of  one  of  several  obli* 
gors  in  a  bond  beins  the  principcd,  that  he  signed  his  name  HioL 
Doughty  V.  Bacotj  2  Desauss.  550.  ElHoU  t.  l^fl,  3  Call,  268.  But 
the  circuqostance  of  one  obligor's  making  payments  and  being  re- 
sorted to  by  the  creditor,  raises  strong  presumption  that  he  was 
principal ;  while  the  circumstance  of  another  obligor's  not  making 
payments,  and  not  being  called  on  for  them,  raises  a  presumption 
that  he  was  surety.  2  Desauss.  vbi  sup.  If  the  condition  of 
the  bond  extend  to  all  the  obligors,  and  not  to  the  first  named 
singly,  it  is  a  circumstance  tending  to  show  that  the  one  first  nam* 
ed  18  not  the  principal  obligor,     rer  Roane,  J,  3  Call,  uhi  tupJ] 

(2)  [8m  PoweU  ▼.  Smith,  cited  Vol.  II.  p.  101,  noUO),  and 
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proTe  actual  payment  by  the  testimony  of  the  agent  who       pabt 
paid  it,  or  the  party  who  received  it.     The  mere  acknow-         iv. 
lodgment  by  the  latter  that  he  has  received  the  money  will  , 

not  be  sniBcient  (r). 

One  who  has  been  bail  for  the  defendant  may  recover 
the  expenses  to  which  he  has  been  put  in  taking  him,  as 
ilioney  paid  to  his  use  ;  but  he  cannot  recover  the  costs  of 
a  suit  Drougl\t  by  an  a^ent.  asainst  himself  to  recover 
those  expenses,  which  suit  he  has  unnecessarily  defend- 
ed(t)(3). 

A  surety  in  an  action  -  against  a  co-surety  (4),  must  Action  against 
in  like  >  manner  prove  their  obligation  as  co-sureties,  his  ■  ^^•■""'y' 

application  to  the  defendant  to  pay  his  share,  and  the 

t' 

(r)  Dunn  v.  SUe^  Holt's  C.  339 ;  where,  in  an  action  by  one  co- 
surety against  another,  the  evidence  of  the  principal  to  prove  that 
one  of  .the  creditors  bad  admitted  payment  of  the  debt  was  rejected 
by  Park,  J. ;  and  tbe  Co^rt  of  C.  B.,  after  a  verdict  for  the  plain- 
m,  refused  a  rule  nisi  for  a  new  trial.    Supra,  48 ;  infra,  1386,  7. 

(a)  Fisher  v.  FaUows,  5  E^.  C.  171. 


Pigou  V.  French,  Circuit  Court,  April,  1805,  Wharton's  Digest,  572, 3. 
A  safety,  who  gives  tbe  obligee  a  new  bond  with  surety,  and  a  war- 
rant of  attorney  on  which  judgment  is  entered  up,  but  no  money 
paid,  cannot  recover  against  the  principal,  in  an  action  on  the  com- 
mon money' counts.  Morrieon  v.  Berkey,  7  Serg.  &  Rawle,  238. 
See  Bachelder  v.  Fiske  &  al.,  17  Mass.  Kep.  464.  But  where  one 
signed  a  promissory  note  as  surety,  on  which  note  a  judgment  was 
recovered,  and  afterwards  gave  to  the  plaintiff  bis  negotiable  note 
expressly  as  a  satisfaction  of  the  judgment,  and  which  operated  as 
an  extinguishment  of  the  judgment-debt ;  it  was  held  that  he  might 
maintain  an  action  for  money  paid  atfainst  his  priacipal,  although 
there  had  been  no  satisfaction  entered  of  record,  and  the  note  still 
remained  unpaid.     Wiiherby  v.  Mann  tf  aL,  11  Johns.  518.] 

(3j  [Without  an  expriess  stipulatioti,  a  surety,  who  pays  the  debt 
of  his  principal,  can  only  require  his  money  to  *be  reninded  to  him 
with  interest,  although  he  may  have  suffered  by  the  sacrifice  of  his 
property  to  pay  the  debt.  Vanu  v.  Lianc€Liier,  1  Hayw.  Tenn.  Rep. 
130.  And  where  the  principal  gave  the  surety  a  written  promise 
''  to  hold  him  harmless  from  any  loss  he  might  sustain  by  signing 
said  bond,'*  it  was  held,  in  a  suit  on  that  promise,  that  the  surety 
could  recover  only  the  amount  which  he  had  paid  on  account  of 
the  debt,  with  such  reasonable  expenses  as  he  raigfat  have  been 
obliged  to  incur,  and  not  such  extraordinary  and  remote  expanses 
as  might  have  been  avoided  by  paying  tbe  debt.  Hoyden  v.  Cabot, 
17  Mass.  Rep.  169.] 

(4)  [In  North  Carolina,  an  action  at  law  could  not  formerly  be 
maintained  by  one  joint  surety,  who  had  paid  the  whole  debt, 
against  the  other  for  a  moiety,  without  an  express  promise ;  but 
equity  only  could  give  relief.  Carrinsrton  v.  Carson,  Cam.  &  Nor. 
2j6.  a  statute  has  since  given  jurisdiction,  in  such  case,  to  the 
courts  of  law;  but  it  is  held  that  the  court  of  equity  still  retains 
jurisdiction,  notwithstanding  the  statutory  provision.  Shepherd  v. 
Monroe,  2  Car.  Law  Repos.  624.] 
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FABx      payment  by  himfelf (5).    It  has  beea  said  that  the  le* 
IF,        cord  of  the  iudgnent  against  several  co-defendants  in  «»• 
sumpiit  will  be  evidence  for  one  upon  whom  the  whole 


Action  agaiDit  *ot  the  damages  has  been  levied,  to  obtain  contribution 
•  ^-^'^gg    from  the  rest  (t). 

13od  i£  ^^^  co-sureties  join  in  such  action,  either  against 
the  principal  or  against  a  third  co-suretv,  it  will  be  incum- 
bent on  them  to  prove  that  they  paid  the  money  out  of  a 
joint  fiind ;  for  it  each  pays  money  ont  of  his  own  private 
funds,  they  cannot  maintain  a  joint  action  (»). 

In  an  action  by  one  assignee  under  a  commission  of 

'  bankrupt,  who  has  been  compelled  to  pajr  the  charges  of 

the  messenger  under  the  commission,  against  another  as- 

«gnee,  it  is  not  necessary  to  prove  that  the  defendant  has 

in  his  hands  any  funds  from  the  bankrupt's  estate  (o^). 

Surety  for  a         By  the  Statute  49  Geo.  III.  c.  121,  s.  8,  where,  at  the 

feanknipt.        lim^  0f  igguing  the  commission  (y),  any  person  shall  be 


ly  pers 
(a),  of 


*  1386  surety  for  (z),  or  be  liable  for  any  debt  (a),  of  the  *bank- 

(t)  Supra,  102 ;  3  N.  R.  371. 

(tt)  Of&ome  V.  HarptTf  5  East,  235 ;  where,  after  a  dissolution  of 
partnership,  one  of  three  partners  drew  a  bill  in  the  name  of  the 
firm,  which  the  other  two  were  obliged  to  pay ;  and  a  joint  action 
by  them  against  the  former  was  hdd  to  be  maintainable,  because 
they  had  jointly  borrowed  money  to  pay  the  bill,  and  had  ffiven  their 
joint  note  for  it.  Where  two  sureties  have  been  compeUed  to  pay 
money  for  their  principal  each  should  bring  a  separate  action  agamst 
the  principal  for  the  money  which  he  has  personally  paid  {Brand  v. 
BouUoU,  3  B.  &  P.  235) ;  or  against  each  of  the  other  sureties  for 
contribution.    CoweU  v.  Edwards,  2  B.  &  P.  268. 

(x)  HaH  V.  ^iggs^  Holt's  Q.  245. 

'  {y)  The  stat  does  not  iH[>ply  to  any  debt  which  accrues  after  the 
issuing  of  the  commissiMi.  Macdougal  t.  Paion,  2  Moore,  644.  [8 
Taunt.  584,  S.  C] 

(z)  Bail  above  a^  not  sureties  within  the  statute.  AVmngten  v. 
KeeySj  4  B.  &  A.  4d3. 

(a)  This  word  does  not  extend  to  the  value  of  on  annuity  paid  by 

-^ 1     -  --  _ T11_J  _- ■ • "^1 — ■ ^^B   ■■! 

(5)  [One  surety  on  an  administration  bond  cannot  bring  an  ac- 
tion against  the  co-surety  for  an  alleeed  default  in  the  administra- 
tor, before  he  has  been  damnified  in  his  character  of  surety.  The 
PeopU  V.  Duncan,  1  Johns.  311.  A  court  of  chancery  will  not 
compel  a  surety  to  contribnte  to  the  relief  of  his  co-surety  who  has 
been  compelled  to  pay  the  debt,  unless  it  appear  that  due  diligence 
was  used,  without  effect,  to  obtain  reimbursement  from  the  princi- 
ral,  or  that  he  was  insolvent.  J^CormaefB  AdnCwr  v.  Obimtien's 
£arV,  &C.,  3  M unf.  484.  Where  one  surety  has  paid  the  debt  of 
the  principal  after  the  death  of  his  co-surety,  he  may  recover 
against  the  representatives  of  the  latter.  Baekdder  v.  Fiake  if  al^ 
17  Mass.  Rep.  464.  See  Ta^  v.  Savagty  and  SkilUn  v.  AferrOf, 
cited  VoL  II.  102,  nUe  (2),  and  IVmer  v.  Davie$^  2  Esp.  C.  478. 
9ee  also  Hassinger  v.  Solma,  5  Serg.  &  Rawle,  8.] 
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rapt,  it  shall  be  Iswftil  for  such  surety,  if  he  shall  have  paid       ]»Ait*r 
the  debt,  or  any  part  thereof  in  discharge  of  the  whole         it. 
debt  (i),  although  he  may  have  paid  the  same  after  the  ■ 

OMnmission  shdl  have  issued,  and  the  creditor  shall  have  Surety  for  a 
proved  his  debt  under  the  commission,  to  stand  in  the  b«i^"P^ 
pla<^e  dike  creditor  as  to  dividends,  upon  such  proof;  and 
where  the  creditor  riiall  not  have  proved  under  the  com- 
mission, it  shall  be  lawful  for  such  surety,  or  person  liable, 
to  prove  his  demand  in  respect  of  such  payment  under  the 
commission. 

The  law  implies  a  promise  of  indemnity  in  all  cases 
where  several  are  jointly  liable  to  another  upon  a  contract. 
9^1  the  law  imiriies  no  prcnnise  where  the  liability  arises 
ex  mdUfido  (c)  (1) ;  and  therefore  will  not  enforce  even  an 
express  promise  to  indemnify,  where  money  is  knowingly 
advanced  in  furtherance  of  an  illegal  purpose  (^. 

In  an  action  against  a  surety  to  recover  the  debt  of  the  Asainst  a 
principal,  it  is,  as  has  already  been  seen,  necessary  to  prove  *"'^^3^- 
a  promise  in  writing  (e)  (2).    The  declaration  or  admissidh 

the  surety  after  tbe  bankmpcey  {jnanagan  v.  fFifUHna,  8  B.  &  A. 
180.)  ^  dischsfge  by  a  certinGate  from  the  debt  discharges  the 
bankrupt  also  from  all  consequential  damages ;  and  therefore  the 
acceptor  of  a  bill  for  the  accommodation  of  the  drawer  cannot,  after 
the  bankruptcy,  and  certificate  of  the  latter,  maintain  an  action 
against  him  for  not  providing  him  with  fonds,  whereby  he  had  in- 
curred the  costs  of  an  action,  and  had  been  obliged  to  sell  an  estate 
to  raise  money  to  pay  tbe  bills.  Vanaandau  v.  Corshity  3  B.  &  A. 
13 ;  [8  Taunt.  550 ;}  2  Moore,  602.    Brind  v.  Baamy  5  Taunt.  183. 

(5)  A  payment  of  part  merely  in  discharge  of  the  surety^s  person- 
al liabihty  is  not  witMn  this  clause.  S^Uten  v.  SeuUen.  5  B.  & 
A.  852.  *  . 

(c)  Merryweather  v.  Alron,  8  T.  R.  186.  [1  Camp.  345.  2 
Camp.  452.] 

{d)  Cunnan  v.  Bryce^  3  B.  &  A.  179 ;  supra^  105. 

(e)  SuprOf  583.  Proof  of  a  demand  is  unnecessary,  fbr  a  surety  is 
bound  to  inquire  whether  his  principal  has  paid  or  not.  MUnson 
V.  CarUr,  2  Chitty's  R.  403.  [See  also  WHUomb  v.  Oner,  2  Hayw. 
(Tenn.)  Rep.  240.} 

The  obligation  to  contribute  exists  although  the  sureties  are 

(!)  [Dupwf  v.  JoAfMon,  1  Bibb,  562.  T%weatt  v.  Jonea,  1  Ran- 
dolph, 328.  Wtyord  if  al.  v.  (hant,  Kirbv,  114.  Jlec.  It  seems  that 
a  court  of  chancery  will  not  sustain  a  bill  for  contribution  between 
joint  trespassers,  especially  where  there  is  not  equal  equity  be- 
tween them.    Peek  v.  EU%s,  2  Johns.  Ch.  Rep.  131.] 

(2)  [The  law  will  not  raise  an  implied  assumpsit  against  a  surety 
IB  favour  of  a  stranger  who  has  paid  the  debt  of  the  principal. 
TWer  V.  Briggs,  3  Bibb,  208.    See  Vol.  II.  101, 102,  &  noie$.] 
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PA«T       of  the  principal  is  not,  it  seems,  evidence  to  prove  the  debt 
IV.         to  be  due  from  the  principal  to  the  plaintiff,  for  the  prinei- 
.^mI  himself  may  be  called  (/)  (3). 


AgaiDfta    /y    If  ^.  guarantee  the  payment  of  such  goods  as  B.  shall 
luntjr.    y/  deliver  to  C,  the  declaration  of  C.  of  his  having  had  goods 
*  1387  is  not  admissible  to  prove  the  fact  against  *A.{g);  for  the 
engagement  is  to  pay  for  such  goods  as  shall  be  delivered, 
not  for  such  as  C.  shall  acknowledge  to  have  received ;  the 
defendant  has  a  right,  therefore,  to  nave  the  delivery  prov- 
ed.    Besides  this,  the  evidence  is  not  fhe  best  that  the  case 
"  admits,  and  to  receive  it  would  be  to  open  a  door  to  collu- 

sion (A).  Neither  are  the  subsequent  declarations  of  the 
principal  admissible  to  prove  the  terms  of  the  original 
contracted. 

So,  on  tne  execution  of  a  writ  of  inquiry  on  an  indemni- 
ty-bond, admissions  by  the  principal  as  to  the  amount  of 
the  damage  are  inadmissible  (k). 

And  in  an  action  against  a  co-surety  on  a  bond  for  con- 
m)ution,  a  declaration  by  one  of  the  obligees,  after  the 
payment  of  part  of  the  money  by  the  principal  obligor, 
that  it  had  been  received  on  account  of  the  bond,  is  not 
admissible  evidence  for  the  defendant  (2),  although  such  a 
declaration  made  at  the  time  of  payment  seems  to  be  ad- 
missible as  part  of  the  res  gesta  (m). 

constituted  bv  different  instruments  ;  per  Eldon,  C.  in  Maylkew  v, 
Crickett ;  1  Wils.  C.  R.  424.  Where  the  grantee  of  an  annuity 
gave  time  to  the  principal  it  was  held  that  a  surety  was  dischargea 
in  equity.  Per  Lord  Eldon,  2  B.  &  P.  62.  2  Yes.  Jun.  340.  2 
Atk.  91.  But  it  is  no  defence  to  a  surety  either  at  law,  or  in  equi- 
ty, that  time  has  been  given  to  the  obligor  of  a  bond,  unless  some 
injury  has  been  sustained.    Prevdergasi  v.  Davey,  6  Mad.  124. 

(f)  Supra^  Vol.  I.  p.  306,  if  sequent, 

(g)  Effans  V.  BeatHe,  5  Esp.  C.  26. 

(k)  See  Lord  EUenborough's  observations,  5  Esp.  C.  26. 

(i)  Bacon  v.  Chesney,  1  Starkie's  C.  192. 

(k)  CvJOer  V.  JVetuttn,  Cor.  Hohroyd,  J.  Winch.  Spring  Ass.  1819. 
Manning^s  Index,  137. 

(I)  Dunn  V.  Slee,  Holt's  C.  999. 

(m)  Ibid,  see  tit.  Payment. 


(3)  [In  an  action  on  a  bond  against  the  administrator  of  a  sure- 
ty, a  judgment  on  an  award  against  the  principal,  in  a  former  ac- 
tion brought  by  the  plaintiff  against  hira,  was  held  not  to  be  evi- 
dence. BeaU  V.  Becky  3  Har.  &  M^Hen.  242.  So  the  record  of  a 
verdict  and  judgment,  in  an  action  on  a  recognizance  against  the 

grincipal,  is  not  evidence  affain^t  the  surety.    RemMiea  v.  DamSf 
Yeates,  128«    See  also  Dawesj  Judge^  v.  Shed  4^  al.  15  Mass. 
Bep,  6.] 


^m 
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It  is  otherwise  where  the  |mneipal  biniBelf  is  the  real  paet 

defendant  in  the  action :  as,  where  the  sheriif  brings  an  ae*  iv. 
tion  against  a  surety  for  his  bailiff,  who  is  the  requ  defen- 


dant in  the  action  (n),  having  indmnnified  the  surety.  Agftl«tt  a 

Bat  although  the  declarations,  or  entries  of  the  prinoipal,  ■w^<7- 
whilst  living,  cannot  be  admitted  against  the  *  surety,  k  is  *  1388 
a  very  different  question  whether  such  evidence  may  not 
be  admissible  after  the  death  of  the  party. 

In  the  late  case  of  Oos»  v.  WatKngtan  (o),  the  action 
was  on  a  bond  given  bv  the  defendant  as  surety  for  a  eol« 
lector  of  taxes,  then  deceased ;  the  condition  was,  that 
Watts,  the  principal,  should  collect  all  duties,  should  ren« 
der  an  account  of  such  collection  to  the  plaintii^  and  de^ 
liver  up  to  him  all  books  and  accounts  intrusted  to  his  care* 
The  alleged  breach  was,  that  Watts  had  received  lOCtf.,  bi;t 
had  not  paid  it  over  when  required.  On  a  writ  of  inquirv, 
afterjudgment  by  de&ult,  the  plaintiff  produced  the  boou 
of  Watts,  which  had  been  handed  over  bv  him  to  his  suc- 
cessor in  office,  containing  the  names  of  parishioners»  tbe 
sums  with  which  they  had  been  charged,  with  marks  at 
the  side  to  indicate  payment.  Receipts,  signed  by  Watts» 
|(Mr  sums  received  by  hun  in  his  official  character,  were  al-* 
so  produced.  The  plaintiff  had  a  verdict  for  the  whole  of 
the  claim,  subject  to  reduction,  in  case  the  Coi^rt  should  be 
of  opinion  that  this  evidence  was  inadmissible.  The  Court 
decided  professedly  upon  a  very  narrow  ground,  vi^.  that 
the  entries  in  the  book  were  admissible  as  being  entries  in 
a  public  book,  especially  as  the  due  delivery  of  such  books 
was  part  of  the  conation  of  the  bond.  But  the  Court  is 
stated  to  have  held  that  there  was  not  enough  in  the  cir- 
cumstances of  the  case  to  admit  the  receipts  of  Watts 
against  his  surety  (p). 

(u)  Perehard  v.  TindaUy  1  Esp.  C.  994.  Note,  that  it  does  not 
appear  that  in  this  case  any  evidence  was  given  to  show  tllat  the 
defendant  was  indemnified  by  the  bailiff.  Vide  iupra,  41 ;  «iid  see 
Duke  V.  Mbridgt,  cited  11  East,  584,  n. 

(q)  8  B.  4i^  B.  133. 

(f)  It  is,  however,  to  be  observed,  that  it  was  umitfeessary  to 
decide  the  question  as  to  the  receipts,  and  that  no  evidence  was 
given  of  the  death  of  the  parties  who  paid  the  money ;  and,  with 
great  deference  to  Che  opinion  of  the  Court,  it  may  be  suhnutlisd 
whether  private  entries  thus  made  by  a  coOector  do  not,  aHer  the 
death  of  the  collector,  and  of  the  party  who  paid  the  monsy,  ^11 
within  the  general  rule^as  to  entries  made  by  a  receiver  against  nis 
own  interest.  The  admissibility  of  such  evidence  in  general  rests 
upon  the  improbability  that  a  receiver  would,  against  his  own  in- 
tevest,  make  a  falae  entry  of  a  foot  peculiariy  witliin  bis  knowledge ; 
apnncipie  which  aeepiS'to  be  as  applicable  to  the  ease  of  a  etmc^ 

VOL.  III.  45 
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PART  *  In  general,  giving  time  to  the  principal  "affords  no 

IF.        defence  to  an  action  against  the  surety,  where   he  is 
bound  by  a  specialty  (a).    But  this  seems  to  be  founded 


•  1390  *on  the  mere  technical  consideration  of  the  nature  of  the 

Againtt «        instrument  f  r). 

•""*y*  Where  tne  guarantee  is  not  under  seal,  there  is  no 

technical  rule  mdch  restrains  a  court  of  law  from  doing 
justice;  still  less  is  there  any  which  constrains  the 
Court  to  compel  payment  by  a  surety  who,  in  justice 
and  equity,  has  been  discharged  by  the  conduct  of  the 
creditor  (1). 

tor  as  to  that  of  any  other  receiver.  And  it  is  very  difficult  to  flay 
that  the  same  principle  does  not  apply  to  the  case  of  reeetpCt^  even 
more  forcibly  than  to  entries  in  a  private  book ;  for  the  collector,  by 
delivering  the  receipt  to  the  party  interested,  at  once  openly  avows 
his  receipt  of  the  money,  charges  himself,  and  discharges  the  party 
liable.  The.admissilMli^  of  such  evidence  rests,  therefore,  on  the 
creat  improbability  that  the  collector  has  given  a  false  receipt,  to 
his  own  obvious  and  immediate  detriment,  and  that  both  he  and  the 
party  to  whom  the  receipt  was  given  were  parties  to  an  enormous 
fraud,  for  the  remote  prospect  of  injuring  the  surety  after  the 
collector's  decease.     Fide  Vol.  I.  p.  306. 

{q)  It  is  no  defence  at  law  to  an  action  en  a  bond  against  a  surety, 
that  the  obligor,  by  a  parol  agreement,  has  given  time  to  the  prin- 
cipal (Dacty  V.  Prtndergrass,  5  B.  &  A.  187).  But  that  case  seems 
to  have  been  decided  on  the  ground  that  an  obligation  by  an  instru- 
ment under  seal  could  not  be  discharged  by  parol.  The  same  point 
was  decided  in  Bulteel  v.  JarrM  (cited  ibid.)  in  the  Exchequer 
(8  Price,  467)  and  in  the  House  of  Lords.  (And  see  The  TVenf  Ah- 
vigation  Camvanv  v.  HaHey,  10  East,  34 ;  nipm,  650.)  But  where 
a  guarantee  for  the  payment  of  a  debt  is  not  under  seal,  it  seems 
that  there  is  no  strict  technical  rule  which  prevents  a  court  of  jus- 
tice from  looking  to  the  real  justice  of  the  case.  See  the  observa- 
tions of  Abbott,  C.  J.  in  Davey  v.  PrendergrtuSf  5  B.  &  A.  187.  And 
see  Murray  v.  Aing,  5  B.  &  A.  165 ;  BuUeel  v.  Jarrold,  8  Price,  467 ; 
Pedr.  TaOodt,  1  B.  &  P.  419. 

It  has  been  seen,  that  in  the  case  of  bills  of  exchange  the  giving 
time  to  the  acceptor,  without  the  assent  of  the  drawer,  will  usually 
discharge  the  latter.    iSu/rra,  289. 

The  cases  of  bail  and  replevin-bonds  are  provided  for  by  the 
statutes  which  give  the  Courts  jurisdiction  over  them.  5  B.  &  A. 
193.  See  further,  Bank  ofhtland  v.  Beresford^  5  Dow,  234.  Boutt- 
hee  V.  ShM$f  18  Ves.  20.  HamOian  v.  StraHon,  Cor.  Abbott,  C.  J* 
Sitt.  Westm.  July  9th,  1819,  Mann.  Index,  284. 

Sureties  in  a  replevin-bond  are  not  discharged  by  giving  tfme  to 
the  plainti^.  jifoore  v.  Boumutker^  6  Taunt.  979.  [2  fifarsh.  81. 
S.  C] 

(r)  See  the  last  note. 

(1)  [The  indulgence  granted  to  a  principal,  which  will  discharge 
a  surety  from  his  engagement,  must  be  or  that  kind  by  which  the 
nature  of  the  contract  is  changed,  or  whereby  the  creoitor  without 
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It  has  been  held  that  an  agreement  between  the  ere-       part 
ditor  and  one  co-surety ,  by  which  the  former  gives  time         nr. 


the  consent  of  the  surety,  and  by  bis  own  act,  puts  it  out*  of  his 
own  power  to  enforce  payment  of  the  debt  by  tha  principal :  It 
does  not  mean  a  mere  forbearance  to  sue  the  principal,  which  a 
court  of  equity,  on  application  of  the  surety,  might  direct  him  to  do 
on  pain  or  fbregoine  his  claim  against  the  surety.  BucJianan  v. 
BitrdUyy  4  Har.  &  M'Uen.  41.  That  a  surety  is  not  discharged  by 
a  mere  delay  to  demand  payment  of  the  principal  after  it  b^omes 
due,  unaccompanied  by  nraud  or  an  express  agreement  with  the 
principal  to-  allow  the  delay — see  Hunt  v.  United  States^  1  Galtison, 
33.  ium  V.  Ponu^,  3  Desauss.  604.  Dehuff  ▼.  T\irbeU  ^  al. 
3  Yeates,  157.  Tkursbv  ▼.  Oray^  4  Yeates,  518.  Cope  v.  SmUk^ 
8  Serg.  &  Rawie,  110.  Simpson^s  Owe,  cited  6  Binney,  300. 
CommontoeaUh  v.  Wolhertj  6  Binney,  202.  The  People  v.  Jansen  j^  €iL 
'  7  Johns.  333.  FuUon  v.  Mattkews  fy  aL  15  Johns.  433.  Powdl  v. 
IFolert,  17  Johns.  176.  Tawnsend  ▼.  RiddU,  2  New  Hamp.  Rep. 
448.  Hunt  v.  Bridgham  if  al.  2  Pick.  581.  Orme  v.  Y<mng,  Holt's 
N.  P.  Rep.  87.  The  only  semblance  of  authority  for  a  contrary  doc- 
trine is  Saunders  r.  Smith  8f  CkurehiU,  Tothill,  180,  (ed.  of  1830)  in 
these  words — *^  A  surety  relieved  here  where  a  bond  is  contained 
in  use  without  his  privity,  he  thinking  the  same  to  be  paid." 

In  Pain  ▼.  Packard^  13  Johns.  174,  it  was  decidea,  that  if  the 
surety  on  a  promissory  note,  request  the  creditor  to  collect  the 
moner  from  the  principal,  and  he  neglect  so  to  do,  and  the  princi- 
pal anerwards  becomes  insolvent,  the  surety  is  discharged.    This 
doctrine  was  denied  bv  Kent,  Chancellor,  in  3  Johns.  Oh.  Rep.  554, 
and  was  affirmed  in  the  Supreme  Court  of  Errors,  in  New  York,  by 
the  casting  vote  of  the  lieutenant  governor,  against  the  opinion  of  a 
majority  of  the  judges — ^Yates  &  Piatt,  Js.  retracting  the  opinion 
which  they  concurred  in,  in  the  case  of  Pain  v.  Paduxrd,    King  v. 
Baidwin^  17  Johns.  384.    This  doctrine  is  also  cmestioned  by  the 
courts  of  New  Hampshire  and  Massachusetts.   3  liew  Hamp.  Rep. 
451 — 3  ^ck.  614.    And  in  New  Jersey,  a  directly  contrary  decision 
has  been  made,  in  the  case  of  a  sealed  iustniment.    Manning  v. 
ShoHoeUy  3  Southard's  Rep.  585.    Southard,  J.  disienting.    In  Vir- 
ginia, before  the  statute  of  1704,  a  surety  in  a  bond  was  not  absolv- 
ed firom  the  obhgation,  by  requesting  the  obUgee  to  sue,  and  his 
failinff  to  do  so,  without   anything  active  between  him  and  the 
principal,  tending  to  show  a  new  contract  of  forbearance.    In 
such  a  case,  the  surety  might  have  paid  the  money,  taken  an  as- 
signment of  the  bond,  and  sued  the  principal  himself;  or  he  might 
have  brought  his  bill  quia  timet  to  eompel  the  principal  to  pay  and 
the  creditor  to  receive  the  money.    Crowghton  v.  Duvalj  3  Call,  69. 
In  Cope  y,Smitii,&  Serg.  &  Rawle,  110,  the  Supreme  Court  of 
Pennsylvania  decided — on  the  ground  that  there  was  no  court  of 
ehancery  in  that  state — ^that  if  a  creditor,  after,  being  requested  to 
bring  suit  against  the  principal  debtor  on  a  bond,  refuse  to  do  so, 
the  surety  is  discharged ;  provided  the  request  he  proved  clearly 
and  beyond  all  doubt ;  and  provided  it  be  positive  and  accompa- 
nied with  a  declaration  that  unless  the  request  be  complied  with, 
the  surety  urill  be  considered  as  discharged  :  Such  request  ourht 
to  be  in  writing,  but  it  is  not  void  though  not  in  writing.    See  also 
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PABT       for  pajBien^  HMtde  without  the  piniQr  of  another  co- 
nr.        fur^tyy  will   not  discbarge   the   latter  (r).    Neither  *  the 


(t^  Dunn  v.  SUe,  1  Holt's  C.  999. 


Edd0we$yr.  MiUj4  DaBm,  J34  8m  RuOedgt  ▼.  GreentMMf, cited 
ID  the  next  paragraph. 

The  rule,  as  recognized  in  the  Circuit  Court  of  the  United  States^ 
is-'-^at  if  a  creditor,  without  the  ki;K>wledge  and  coDieiit  of  the 
BuretjTy  ezpreisiy  or  tacitly  yielded,  give  time  to  the  principal,  by 
enlarging  the  credit  beyond  the  period  mentioned  in  the  contract, 
the  surety  is  discharged  both  in  equity  and  law.  UmM  SUdet  v. 
tiiikgas't  Exeeuionj  Wfearton's  Digest,  579.  If  the  obligee  UDdei> 
takes  to  discharge  the  principal,  or  in  any  considerable  degree  to 
lessen  his  responsibility,  witnout  consulting  the  surety,  the  latter 
will  be  discharged  :  But  where  the  obligee,  after  biingingeo^eBant 
against  the  principal,  and  deman^ng  bail,  accepted  a  comoDon  ap* 
pearance,  on  his  assigning  aU  his  property — in  consequence  of 
which  the  principal  left  the  Stale-^t  was  held  that  the  surety  was 
not  discharffed.  Communaner^  &f  Bakg  ▼•  Bast,  3  Binney,  S20. 
To  release  &e  surety,  there  must  be  a  new  agreement,  varying  the 
terms  of  the  contract,  aad  extending  the  time  ef  fiayment:  A  de- 
mand by  the  surety  to  sue  the  princmal  will  not  release  die  swe^, 
if  the  creditor  ofiers  to  sue  all  the  obhgora,  but  the  suosty  dectiaes 
it.  BnntMfit  ▼.  CfreefHMod,  3  Desauss.  389.  Where  the  obligea 
took  additional  and  collateral  securi^  from  the  prindpal,  and  even 
prolonged  the  time  of  payment  for  the  additieoal  security,  it  was 
held  that  the  surety  was  not  discharged.  Skukfiek^M  EiecuUr  ▼. 
Kuud^  1  Desauss,  315.  In  an  action  by  a  sheriff  arainst  ihe 
sureties  in  a  hood  conditioned  that  the  prinCinal  shall  ftdthfully 
perform  the  duties  of  a  deputy  dbmi^  and  shaU  save  the  obligee 
harmless  from  all  suits,  costs,  &c.  occasioned  by  such  deputy's  mie* 
conduct,  it  is  not  a  good  plea,  that  before  the  breach  of  the  eondi* 
tion  of  the  bond,  they  gave  the  obligee  notice  of  the  d^uty's  unfit- 
ness for  office,  on  account  of  intemperance,  ncf^Uffenoe,  4u:.  and  re- 
quested his  renmval,  and  expressed  their  unwHhnmess  to  be  any 
longer  accountable  for  the  deputy's  official  conduct.  CWifce  v. 
AHsstt  if€L^  Pick.  612.  Where  the  plsintiff  obtained,  judgment 
against  the  principal,  and  issued  executicrn,  which  was  returned 
niifld  ftono,  but  under  circumstances  which  were  supposed  to  make 
the  officer  liable  for  the  debt,  and  afterwards  brought  an  action 
against  the  surety,  on  his  agreement  to  become  responsible-^t  was 
held  that  the  proceedings  of  the  officer,  whereby  he  rendered  him-* 
self  liaUe,  were  no  defence,  aad  that  the  plaintm  having  proceeded 
against  the  principal  to  nidgment  and  execution,  witnout  effect, 
was  not  bound  to  go  further,  and  prosecute  the  officer  for  his  sup- 
posed liability.    I^nard  v.  Qiddingt^  9  Johns.  355. 

Where  the  nature  of  legal  proce^ings  affords  an  opportunity  of 
presenting  the  question,  the  same  xule,  as  to  what  will  discharge  a 
surety,  prevails  as  well  in  law  as  in  equity.  2T^  People  v.  Janaen 
^  a/.  7  Johns.  332.  If  the  obligee  extend  the  period  of  credit  to 
the  principal  obli^r  longer  than  the  parties  contracted  for  in  the 
first  instance,  agamst  the  consent  of  the  surety,  the  latter  will  be 
discharged :  But  it  must  be  made  clearly  to  appear  that  such  credit 
was  given,  either  expressly  or  impltodly,  against  the  scvety'a  con-* 
sent.    Bv&er  v,  tfosntton,  .9  J>eeauss»  99§.    See  also  LwlUnp  v. 


.■  ^^ 
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principal  nor  the  surety  is  a  competent  witness  for  the       pj^^ 
other  (#)•  „r. 


(a)  Supra^  139.  786.  See  Townnnd  v.  Downing,  14  East,  S65; 
whm  it  was  held  that  an  uncertificated  bankrupt  was  not  competent 
to  prove  payment  in  an  actioa  against  his  surety,  on  a  bond  at  the 
suit  of  a  pre<fitor  who  had  electMl  to  prove  his  debt  UBder  the  com* 
mnsion  under  the  statute* 

«■  ■  ■■      «  ■  -        I     .     ■■  p     I  ■ 

Simomdf  2  Caines  Cas.  in  £r.  1.  Where  the  creditor  agreed  with  the 
principal  debtor  to  wait  one  year  for  a*  moiety  of  his  debt,  without 
the  ^owledge  or  fsonsent  of  the  surety,  it  was  held  that  the  latter 
was  discharged.  ffUl  v.  BuU,  Crilraer,  149.  A  stay  ^  execution 
by  a  ^editor,  a^r  a  levy  upon  the  property  of  th6  prliidipal,  with- 
eat  the  privi^  eresoeont  of  the  sureties,  will  Qperate  to  I'elease 
tbeai,  Jones  y.  BvMbck,  2  Bibb,  467..  See  also  IftUkbone  ^  mL  r. 
Warrtni  10  Johns.  587.  If  property  be  taken  on  a  writ  offitri  fa- 
eUu,  and  restored  to  the  defendant  by  order  of  the  plaintifl^  widiout 
the  consent  of  the  defendant's  surety,  no  new  execution  can  be  is- 
sued, on  the  judgment,  against  the  sure^.  Baird  v.  Rict^  1  Call, 
18.  Where  the  creditor  has  the  means  of  satisfaction  in  his  hands, 
and  does  not  choose  to  retain  it,  buttoufiers  it  to  pass  into  the  hands 
of  the  principal,  the  surety  is  discharffed*  CommonwtaUh  v.  Van- 
Straliet  fy  al,  8  Serg.  &  Rawle,  452.  It  seems,  that  where  during 
the  pendoicy  of  a  suit,  the  creditor,  on  receiving  a  confession  of 
judgment  by  the  principal,  enters  into  a  covenant  to  stay  execution 
for  a  given  time,  the  suretjr  is  thereby  discharged,  in  equity.  Ward 
V.  Johnson^  6  Munf.  9.  Cabell,  J.  $tvnb.  contra.  See  1  Munf.  45. 
Wherever  a  creditor,  by  an  arrangement  with  the  principal,  with- 
out the  privity  or  consent  of  the  surety,  changes  a  material  part  of 
the  contract,  by  which  the  risk  of  the  surety  is  increased — as 
where  he  has  been  induced,  by  reason  of  such  arrangement, 
to  yield  an  indemnity  given  him  by  his  principal — the  surety  is 
thereby  discharged.  Ortdg  v.  Cox,  2  Bibb,  309.  In  an  action 
brought  agunst  a  surety  on  a  bond  given  for  the  faithful  discharge 
of  the  duty  of  a  loan-officer,  under  a  statute  of  New  York,  it  was 
held  that  the  surety  might  set  up  in  his  defence  the  lachta  of  the 
supervisors  in  not  discharging  and  prosecuting  the  loan-officer  for 
his  first  default,  but  suffenng  him  to  continue,  after  repeated  de- 
feults,  for  more  than  ten  years,  when  he  became  insolvent,  and 
without  prosecuting  the  officer  as  required  by  the  statute :  And 
where  no  notice  was  talien  of  the  defaults  or  the  principal  until 
idfter  the  death  of  the  surety,  this  Uichta  of  the  supervisors  was  held 
to  be  a  good -defence,  especially  in  a  suit  against  the  surety's  heirs. 
The  Peojple  v.  Jansen  ifal.7  Johns.  3^.  In  Vniied  ^aUa  V.  Kirk- 
Patrick  fr  oZ.  9  Wbeat^37,  Story,  J.  s^ys  the  Supreme  Court  of  the 
United  States  are  not  fkpared  to  yield  to  the  authority  of  the  case 
of  Tkt  People  v.  Janatn  tf  al.,  and  that  laches  not  being,  in 'general, 
imputable  to  government,  a  mere  omission  to  bring  a  suit,  upon  the 
neglect  of  ail  officer  or  agent  to  account,  where  the  laws  reqiure  a 

S medical  account  and-  settlement,  will  not  discharge  his  sureties. 
ee  6  Binney,  292.  In  an  action  against  the  sureties  of  the  com* 
misaioners  for  loaning  money  of  a  county,  for  the  default  of  their 
principals  in  not  paying  over  money  which  they  had  received  for 
interest,  it  was  held  that  the  sureties  were  not  exonerated  by  the 
negligence  of  the  comptroller  in  not  calling  on  their  principals  aAer 
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PAET 
IT.  TCNDBR. 

■       If  the  defendtot  plead  a  tender  (0,  which  the  plaintiff 
Proof  of.         denies,  the  debt  stands  admitted,  and  proof  of  the  tender  is 
incumbent  on  the  defendant. 

If  the  general  issue  be  pleaded  as  to  part  of  the  demand, 
and  a  tender  as  to  the  residue,  it  will  be  incumbent  on  the 
plaintiff  to  prove  that  the  defendant  was  indebted  in  a  lar- 

Srer  sum  than  that  admitted  by  the  plea  of  tender.    If  he 
ail  in  that  proof,  the  only  question  will  be  as  to  the  ten- 
der, which  admits  the  debt  pro  tanto. 


(t)  The  defendant,  on  pleading  a  tender,  pays  the  money  iuto 
court  (MaekUan  v.  Howard^  4  T.  R.  194 ;  Jenkins  v.  Edwards,  5  T.  R. 
97);  and  as  he  admits  the  debt  pro  tawtoj  he  cannot  plead  the 
general  issue  as  to  that  part  of  the  demand. 

numerous  defaults,  unless  an  injury  resulted  to  them  from  his  neg- 
ligence. The  People  v.  BemerJfy  al.  13  Johns.  383.  (It  did  not  ap- 
pear, in  this  case,  that  the  principals  were  insolvent,  or  unable  to 
indemnify  the  sureties.)  Where  a  surety  became  bound,  supposing 
himself  responsible  for  the  debt  of  a  parmership,  and  it  afterwards 
appeared  that  not  the  partnership,  but  only  the  individual  partaer, 
washable — the  surety  was  held  to  be  discharged.  LitdngsUm  v. 
HaaHe  fyal.fl  Gaines'  Rep.  S46.  See  MCormaek's  MminUtratar  v. 
i^annon^s  Executory  ifc.  cited  nipro,  p.  1384,  fioie  (5). 

A  surety,  who  apprehends  danger  from  the  creditor's  delay,  may 
compel  him  to  sue  Uie  principal  debtor,  on  giving  him  an  indemni- 
ty against  the  consequences  of  risk,  expenses,  &c.  Haxfes  v.  Wordy 
4  Johns.  Oh.  Rep.  131.  See  also  King  v.  BMwinj  2  Johns.  Gh.  Rep. 
559.  8  Serg.  &  Kawle,  114.  Where  a  creditor  held  a  bond  and  mort- 
irage  taken  in  New  Jersey,  where  all  the  parties  resided,  as  security 
for  a  note  indorsed  by  the  plaintiff,  and  transferred  by  A.  to  the  credi- 
tor on  a  usurious  loan,  and  instead  ofresortinff  to  the  mortgage  of  the 
principal  debtor,  sued  ^e  plaintiff,  while  in  New  York,  as  indorser, 
chanceiy  granted  an  ii^nctioh  to  stay  the  suit  at  law  until  the  cre- 
ditor had  pursued  his  remedy  on  the  mortgage.  4  Johns.  Gh.  Rep. 
ubi  tup.   A  surety  may  apply  to  the  court  of  chancery  for  relief  and 

Srotection  as  soon  as  he  is  endangered,  and  need  not  wait  until  he 
as  paid  the  debt.  Jhylor  v.  Herioty  4  Desauss.  227.  Whether  a 
creditor  can  be  compelled  in  equity  to  resort  in  the  first  instance  to 
the  princmal  debtor,  before  he  can  sue  the  surety^-dtMatur, 
4  Johns.  Gh.  Rep.  ubi  mhn-  In  Skubriek*9  Executor  ▼.  Russely 
1  Desauss.  315,  it  is  said  to  oe  a  mistaken  notion  that  a  surety  is  not 
liable  for  the  debt  until  measures  are  taken  to  recover  it  from  the 
principal.  To  prevent  circuity.  Qf  action  and  attain  the  ends  of 
justice,  a  court  of  equity  wiU  completely  indemnify  one  of  the  sure- 
ties in  a  bond,  by  means  of  a  lien  on  the  property  of  the  principal 
obligor  existing  in  favour  of  the  other  surety ;  although  he  has 
himself  relinquished  a  lien  on  the  same  property,  originally  created 
for  his  indemnification :  And  for  this  purpose,  the  court  will  com- 
pel the  creditor  (all  parties  interested  being  before  it)  to  resort  to 
that  property  in  the  first  place  for  satisfkction  of  his  debt.  West  v. 
Bekhesy  5  Munf.  187.  See  also  Orodes  v.  Craves,  1  Wash.  1.  Jhun- 
phrey's  Mminisfraior  v.  J^CIenahftn^s  Administrator.  1  Munf.  493.] 
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In  order  to  constitute  a  leeal   tender,  it  is  essential       part 
to  prove  an  actual  offer  of  uie    sum   due,   unless    the         iv. 
*  actual  production  and  offer  of  the  money  be  dispensed  — — — 
with  by  the  express  declaration  of  the  creditor  that  he  will  *  1391 
not  accept  it,  or  by  some  equivalent  act  («).  Proof  of. 

If  the  plaintiff  do  not  object  to  receive  the  money,  it  is 
not  sufficient  for  the  defendant  to  show  that  he  had  the 
money  with  him,  and  held  it  in  a  bag  under  his  arm ; 
he  ought  to  have  laid  it  down  for  him  (a?). 

A  legal  tender  must  also  be  of  moneys  and  not  of  bank 
notes  (y),  or  bills  {z)  (1). 

M  See  rS^e<£tne  v.  Gayd^  2  Dallas,  190.  Searighl  v.  CalbraUh^ 
4  Dallas,  3^]  Thomas  v.  Evans,  10  East,  101 ;  ti|/ra,  1394 ;  and 
Dickenson  v.  Skee,  4  Esp.  C.  08,  Cor.  Lord  Kenyon,  cited  by  Bay- 
ley,  J.  in  the  former  case.  There  the  defendant  went  to  the  plam- 
tiff's  attorney,  saying  that  he  was  come  to  settle  with  him  on  the 
plaintiff's  account,  and  produced  a  paper  containing  the  statement 
of  the  account,  in  which  he  made  the  balance  5L  5f .,  which,  he 
said,  he  was  ready  to  pay,  but  produced  no  money  or  notes.  The 
plaintiff's  attorney  said  he  could  not  take  that  sum,  as  his  client's 
demand  was  about  91,  And  this  was  held  to  be  no  tender ;  for 
there  should  have  been  an  offer  to  pay  by  actually  producing  the 
money,  unless  the  plaintiff  dispensed  with  the  tender  expressly,  by 
saying  th  t  the  defendant  need  not  produce  the  money,  as  he  would 
not  accept  it.  But  see  GkucoU  v.  Day  (5  Esp.  C.  48) ;  where  Lord 
Ellenborough  seems  to  have  been  of  opinion,  that  if  the  defendant 
had  the  monev  ready  for  immediate  delivery,  a  declaration  by  the 
plaintiff  that  he  would  not  receive  it  on  account  of  insufficiency, 
would  dispense  with  the  actual  production  and  offer.  In  that  case, 
however,  the  tender  was  held  to  be  insufficient,  the  defendant  not 
having  the  money  ready. 

(x)  B.  N.  P.  151.  Where  the  defendant  threw  a  guinea  and  some 
bank  notes  on  a  table,  saying  to  the  plaintiff,  *'  There  is  the  balance 
of  the  account,"  and  the  plamtiff  refused  to  take  up  the  money,  and 
went  away,  and  the  money  was  counted  over  by  the  witness,  and 
found  to  amount  to  171.  Is.,  it  was  held  to  be  a  sufficient  tender  of 
that  sum.    Holland  v.  PkiUips,  6  Esp.  C.  46. 

(y)  But  a  tender  in  bank  notes,  it  has  been  held,  is  good,  unless 
it  be  specially  objected  to.  fFrighi  v.  Reed,  3  T.  R.  554 ;  2  B.  & 
P.  586.  See  51  Geo.  III.  c.  127,  s.  3 ;  52  Geo.  III.  c.  50,  s.  6,  as  to 
the  tender  of  bank  notes  by  tenants  in  case  of  distress  for  rent 
[See  PloM  V.  lAfon,  Kirby,  405.] 

(z)  It  is  said  to  have  been  held  that  a  tender  in  a  bill  of  exchange 
of  a  provincial  bank  is  good,  if  unobjected  to ;  but  in  a  later  case 
such  a  tender  was  held  to  be  insufficient,  although  no  objection 
was  made.  Mills  v.  Safford,  Peake's  C.  180,  n.  Ex.  Easter  T.  1808. 
But  see  below,  1393. 


(1)  [If^  before  the  day  of  payment,  the  party  to  whom  payment 
is  to  be  made  agree  to  accept  bank  bills,  it  is  a  waiver  of  a  tender 
in  gold  and  silver,  and  the  oank  bills  having  been  tendered,  it  is 
competent  evidence  to  support  an  allegation  of  tender.    Warren  v. 
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FABT  *A  tender  of  a  larger  ram  than  is  due  is  a  legal  ten- 

!▼•         der ;  for  the  creditor  ought  to  accept  so  much  of  it  as  is 

'  due  to  him  (a). 

£^oof  ot  \  tender  to  w4.  of  a  sum  includiac  both  a  debt  due  to  A. 

B.  and  C.  and  also  a  debt  due  to  &.,  is  a  good  tender  of 

the  debt  due  to  the  three  (6). 

And  if  several  creditors  to  whom  money  b  due  in  the 
same  right,  assemble  for  the  purpose  of  demanding  pay* 
ment,  a  tender  of  the  gross  sum,  which  they  all  refiise  on 
account  of  the  insufficiency  of  the  amount,  is  good  (c^. 
But  a  tender  of  a  larger  sum,  requiryig  change,  is  insnffi* 
cient  {d). 

A  plea  of  tender  of  half  a  year's  rent  is  not  sa|^rted 
by  evidence  of  a  tender  of  the  /lalf-year's  reftt,  requiring 
the  lessor  to  get  change,  and  pay  the  property-tax  (e)* 
The  offer  of  the  money  must,  it  seems,  be  an  absolute  asd 
unconditional  one  in  payment  of  the  debt.  Where  the 
defendant  offered  to  pay  the  money  as  a  boon,  but  accmu' 
panied  the  offer  with  a  protestation  against  the  right  of  the 
party  to  receive  it,  the  tender  was  held  to  be  insuflS^ient  (/). 

(a)  IFoile's  case,  5  Rep.  114;  Nmr's  R.  74.  Qwrndo  jrftajtt 
qiumjkn dehti^  foiddwr  diia^  Mm 

vu^art  tttimna  enmiindwr  mttier.    See  also  Doiugia9  v.  PabriAy  3  T. 
R^68a.    But  see  Ifadcifu  T.  ilo6^  3  Eap.  C.  711. 

(h)  Douglas  y.  PtOriek,  8  T.  R.  e88. 

(c)  Black  ▼.  Smiih,  Peake's  C.  88.  See  3  T.  R.  414 ;  and  Dame 
Greshawi^s  case,  Moore,  901,  2 ;  1st  point. 

(d)  Robinson  y.  Cook,  6  Taunt.  336.  A  tender  of  a  5L  aote,  de^ 
manding  6d.  in  change,  is  not,  k  seems,  a  good  tender  of  42.  Idt.  6flf. 
WaUdns  v.  Robb\  2  Esp.  C.  711.  S.  P.  BetUrbee  v.  Datfis,  3  Caimi. 
70.  Where  the  debtor  tendered  seyen  sovereij^s  in  payment  oia 
debt  of  61, 17«.  6rf.  making  a  counter  demand  in  writing,  and  say- 
ing, take  your  demand,  the  tender  was  held  to  be  insufficient.  BrU' 
dy  V.  Jonu,  3  D.  &  R.  305. 

(t)  Ibid. 

(f)  SmmoM  ▼.  mtmsH  and  olhar$,3  Esp.  C.  91,  Cor.  Eldon,  C.  J. 


MadnSj  7  Johns.  476.  Treasury  notes,  issued  under  die  Act  of 
Congress  of  1814,  being  by  their  terms  receiyable  in  pajfment 
of  duties,  taxes,  and  land  debts,  due  to  Uie  U.  Skates,  for  the 

erincipal  and  interest  due  thereon,  were  a  good  tender  and  migfat 
e  pleaded  as  such  to  such  debts.  Thmmdike  ▼.  UniiedSuimf 
2  Mason's  Rep.  1.  But  the  tender  of  notes  of  a  bank,  even  for  a 
debt  due  to  the  bank,  will  not  avail  the  debtor.  HaUoweH  if  Aitgutim 
Bank  v.  HovMrd  S(  al.  13  Mass.  Rep.  235. 

As  to  tender  of  bills  of  ci*edit,  and  other  paper  money,  in  the  di^ 
ferent  States,  under  former  statutes,  &c.  see  Dunlopr.  FwUtf  3 
Har.  &  M'Hen.  3ia  Quynn  v.  fThetcrofl,  ibid.  Z5l2^mUiavuon  ▼. 
Bacot,  1  Bay,  62 — Doumman  v.  Doumtnan^a  Ex*rs.  1  Wash.  26. 
Warders  v.  Arell,  2  Wash.  282.  Skipwiih  v.  JIforton  ^  Co.  2  CaB, 
^m^Mrmrford  v.  Wri^  it  ok  JTirby,  297.] 
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So  a  tender  accompanied  with  the  demand  of  a  receipt       part 
in  full  (£f),  or  under  the  condition  that  it  shall  be  *  recei-         iv. ' 
ved  as  uie  whole  of  the  balance  due  (h),  or.  that  a  particu-  — — — 
lar  document  shall  be  given  up  to  %e  cancelled  (t),  is  in-  *  1393 
sufficient.  P"**^^®^- 

But  an  informality  in  the  tender  will  be  cured  by  a  re- 
fusal on  the  part  of  the  plaintiff  to  receive  the  moiiey ;  as, 
if  tber  tender  be  of  Bank  of  England  notes  (Xr),  or  even  of 
provincial  bank  notes  (Z),  and  not  of  monev.;  or  although 
more  than  the  precise  sum  be  tendered,  and  change  be  de- 
manded (m) ;  or  although  on  making  the  tender  the  de- 
fendant require  a  receipt  to  be  given  (n)  (1). 
'  Where  the  agent  of  the  defendant  pulled  out  his  pocket- 
book,  and  offered  to  pay  the  whole  sum  to  the  plamtiff  if 
he  would  ffo  into  a  neighbouring  public-house,  and  the 
plaintiff  refused  to  take  it,  the  tender  was  held  to  be 
good  (o). 

(g)  GUucoti  y.  Day,  5  Esp.  C.  48,  Cor.  EUenborough,  C.  J.'  Hux- 
ham  T.  SmUl^  2  Camp.  21.  But  see  CoU  v.  Blakty  Peake's  C.  179; 
wbere  the  tender  was  held  to  be  good,  although  the  defendant  in- 
sisted on  a  receipt  in  full  But  there  the  objection  to  the  receiving 
the  money  was  rounded  wholly  on  the  insufficiency  of  the  amount; 
and  ^u.  whether  this  case  was  not  decided  on  the  ground  of  the 
general  right  of  a  debtor  to  demand  a  receipt  on  payment  of  mo- 
ney to  his  creditor,  without  adverting  to  the  particular  form  of  the 
receipt  required.  It  has  been  said,  Uiat  formerly  such  a  right  did 
not  exist,  except  in  cases  of  payment  to  the  king's  receiver:  See 
Bunb.  348.  But  see  Fitz.  Damage,  75 ;  Bro.  Ab.  Taile  d'Exche- 
quer,  7. 

Bv  the  Stat.  43  Geo.  III.  c.  126,  s.  5,  a  debtor  is  empowered  to 
tender  a  blank  receipt  at  the  time  of  payment,  which  tne  creditor 
is  h\  und  to  fill  up  under  a  penalty  of  1(M. 

(h)  Evans  y.  Judkina^  4  Camp.  156,  Cor.  Gibbs,  C.  J.  Freer, 
Kingt&n,  Ibid.  « 

(i)  Huxham  v.  SmUk,  2  Camp.  21.     . 

(k)  WrxgU  V.  Rttd,  3  T.  R.  554 ;  2  B.  &  P.  526. 

(I)  Loehyer  v.  Jbn«,  Peake's  C.  3d  edit.  239. 

(m)  Black  v.  Stniih^  Peake's  C.  88. 

(n)  Cole  v.  Blake,  Peake's  C.  179.  But  see  CHaacott  v.  Day,  5 
Esp.  C.  48,  Huxham  v.  Smiih,  2  Camp.  21. 

(0)  Bead  v.  Goldringy  2  M.  &  S.  86.    Although  the  agent  had 

(1)  (Where  a  defendant  tendered  a  certain  sum,  and  demanded 
a  receipt  in  full  of  all  demands,  which  tRe  plaintiff  refused  to  give, 
and  thereupon  the  tender  was  withdrawn,  it  was  held  that  the  de* 
fendant  had  lost  all  benefit  of  the  tender.  7%ayer  v.  Brodfcdt,  12 
Mass.  Rep.  450.  In  Eastland  v.  Longshom,  1  Nott  &  M'Cord,  194, 
it  is  held  that  a  tender  must  be  uncondUioTidl,  and  must  always  be 
of  a  definite  an4  certain  character.] 
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TABT  tiut  ati  Actual  production  of  the  money  k  esfi^ntiftl,  un- 

iv.         less  the  creditor  dispense  with  it,  either  by  an  express  *de* 
claration,  or  by  some  equivalent  act  (1 ).    Thud,  where  the 
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*  1394  debtor,  on  leaving  home,  left  tOl.  virith  his  clerk  for  the 
PtooioU         plaintiff,  and  the  plaintiff  was  informed  of  this  When  he 
cdiled,  and  demanded  a  larger  sum,  and  said  that  he  would 
hot  receive  any  thing  lesa  than  his  whole  demand,  and  the 
i^Ierk  did  nbt  offer  the  10/.,  it  was  held  to  be  notender(|»). 
To  an  Afenu    _  A  tender  to  an  authorized  agent  is  a  tender  to  the  prin- 
cipal {q\    And  a  tender  to  an  agent  was  held  to  be  good, 
although  the  principal  had  previously  prohibited  the  agent 
from  receiving  the  money  if  offered,  the  principal  having 
put  the  business  into  the  hands  of  his  attorney  (r)  (2). 
To  one  of  M-       A  tender  to  one  of  several  ioiiit-creditors  is  a  tender  to 
JJJJJ"*"^      all  (i)-    And  i(A.  B.  and  C.  have  a  joint,  and  C.  a  sepa- 
rate, demand  on  D.,  and  D.  ofiers  to  pay  both  debts  to  .4., 
which  A.  refuses,  without  objecting  that  he  is  entitled  on 
the  icftnt  demand  only>  it  is  a  good  tender  of  the  debt  to 
the  Ihree  {i). 
Time,  The  tenaer,  to  be  available,  must  have  been  made  be- 

fore the  actimi  was  brought  (u).    Where  the  declaration 

jiot  been  authorized  to  tender  the  whole,  but  tendered  part  at  his 
own  risk.  Ibid.    See  also  Black  v.  SmUh^  Peake's  C.  88. 

,  (p)  Thonuu  V.  Evantf  10  East,  101.  S.  P.  Dickenson  v.  Shetj  4 
Hsp.  C.  68,  Cor.  Lord  Kenyon.  And  see  Douglas  ▼.  Patriekj  3  T. 
R.683. 

'  (q)  Goodland  v.  Blewith^  1  Cunp.  477.  But  semhU^  that  a  bailiff 
who  makes  a  distress  cannot  delegate  his  authority,  and  that  a  ten- 
der to  his  agent  is  insufficient.    Pimm  v.  GreviU^  6  Esp.  C.  95. 

(r)  Moffat  V.  Parsons^  5  Taunt.  807.     [1  Marsh.  55  8.  C] 

(9)  Dougbu  V.  Patrick,  3  T.  R.  68a  [Warders  v.  .^reS,  2  Wash. 
S97.J  So  a  request  to  one  is  a  request  to  all  who  have  jointly  pro- 
mised.   Breerion^s  case,  Noy,  135.    Vin.  Ab.  £t.  T.  b.  97. 

(t)  Ibid. 

(u)  [FiMume  v.  Sanders,  1  Nott  &  MKl^ord,  fH%]  It  is  no  an- 
swer to  a  plea  of  tender  before  the  exhibiting  the  plaintiff's  bill, 
that  the  plaintiff  had  before  the  tender  instructed  an  attorney  to 
sue  out  the  writ,  and  that  he  had  applied  before  the  tender  for  the 

(1)  [See  Blight  v.  Jishley^ai.  1  Peters'  Rep.  24.  Sinfcriand  v. 
Mtrsey  8  Johns.  474.     Borden  v.  Borden,  5  Mass.  Rep.  67.] 

S3)  [If  an  indorser  of  a  note  receive  notice,  from  an  agent  of  the 
der,  (a  notary  pubUc,  fbr  instance)  of  non-payment  by  the  ma- 
ker, and  knows  not  at  whose  request  the  notice  is  given  or  who  is 
the  owner  of  the  note,  and  he  apply  to  such  agent  and  offer  the 
money  and  demand  the  note,  and  he  cannot  or  will  not  receive  the 
money  and  deliver  the  note ;  this,  t^  seems,  would  be  a  good  de- 
fence, on  a  plea  of  tender,  in  an  action  on  the  note  by  the  holder. 
Per  Parker,  C.  J.    Shed  v.  Brett,  1  Pick.  406.] 
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was  intitled  generally  of  the  term,  it  was  held  that  the  4e-  part 

fendant  could  not  give  evidence  of  a  tender*made  after  tbe  ly! 
first  day  of  the  term,al  though  he  was  able  to  show  that  the  latt- 


tai  was  sued  out  after  *  the  tender  {x).  This,  however,  ap-  *  1395 
pears  to  be  doubtful ;  for  as  the  plaintiff  may,  on  proof  of^  a 
latitat  issued  after  the  first  day  of  term,  give  evidence  of  a 
cause  ofaction  arising  after  the  commencement  of  the  term, 
but  before  the  suing  out  the  ZaiftVa^notwithstandin^  the  gene- 
ral memorandum,  there  seems  to  be  no.  reason  why  the  de-  ' 
fendant  should  not  also  resort  to  the  latitat  to  show  that  his 
tender  was  in  time  (y). 

If  the  pldntiff,  to  a  plea  of  tender,  reply  a  previous  or  Subtequent 
subsequent  deoiand  and  refusal  (i),  on  wnich  issue  is  join-  <>en»n<i* 

writ,  which  wa3  afterwards  sued  out.    Briggs  v.  CalverUy,  8  T.  R. 

(x)  Rolfe  y.  JVbrtfen,  4  Esp.  C.  72.  See  Souihouse  v.  Men.  Selw. 
N.  P.  146 ;  Tidd,  360.  Note,  that  in  Rolfe  v.  Abri en,  Le  Blanc,  J. 
said  that  he  would  admit  the  evidence  of  the  UUiUU^  reserving  the 
point  I  but  the  defendant  was  not  prepared  wit^  the  writ,  and  the 
plaintiff  had  a  verdict.  Where  the  sumg  out  a  UUitai  is  not  replied 
to  the  Stat,  of  Limitations,  or  to  avoid  a  tender,  or  given  in  evi- 
dence to  support  a  penal  action,  it  is  considered  but  as  process,  and 
not  as  the  commencement  of  the  suit.  FbHer  t.  Bonner,  Cowp. 
454. 

fy)  See  Time. 

(z)  [See  Bose  ^  al,  v.  Broum,  Kirby,  393.]  The  defendant  can- 
not plead  a  tender  after  the  day  of  payment  of  a  bill  of  exchange, 
although  he  aver  .that  he  was  always  ready  to  pay  from  the  time 
of  the  tender,  and  that  the  sum  tendered  was  the  whole  of  the  sum 
due  in  respect  of  principal  and  interest.  Hume  v.  Peploe,  8  East, 
168.— (1). 

a  [A  tender  is  of  no  legal  avail,  if  not  made  until  after  the  stipu- 
time  of  payment  has  elapsed — even  thouffR  the  creditor  had 
promised  that  he  would  take  no  advantage  if  the  money  were  hot 
paid  at  the  time.  Frazier  v.  Cushman,  12  Mass.  Rep.  277.  In  strict- 
ness, a  plea' of  tender  is  applilsable  only  to  those  cases  where  the 
party  pleading  it  has  never  been  guilty  of  any  breach  of  his  con- 
tract. Per  Lord  Ellenborough,  8  East,  170.  By  the  common  law 
and  practice  of  Connecticut,  however,  a  tender  of  a  debt  is  good, 
though  the  day  of  payment  has  elapsed.  Tracy  v.  Strongs  2  Conn* 
Rep.  659. 

Tender  of  payment  before  the  money  is  due  is  of  no  avail,  as  the 
creditor  is  not  bound  to  receive  it  before  it  is  due  by  the  terms  of 
the  contract.  Per  Parker,  C.  J.  Kingman  v.  Pierce,  17  Mass.  Rep. 
247.'  See  also  Bac.  Abr.  Tender,  D.  Jouett  v.  Wagnon,  2  Bibb, 
269.  But  in  Maryland,  it  has  been  held,  that  where  the  condition 
of  a  bond  is  the  payment  of  a  certain  sum  of  money  at  or  upon  a 
cejtain  day,  tender  of  payment  before  the  day  is  good.  MHard  v. 
Pnetcroft,  3  Har.  &  M^Hen.  85.} 
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ed,  the  proof  jvill  lie  on  the  plaintiff.  He  must  prove  a 
demand  of  the  same  sum ;  for  after  a  tender  of  5Z.,  the 
plaintiff  cannot  get  rid  of  it  by  demanding  a  larger  sum  {a). 
The  demand,  to  be  available,  must  also  have  been  ma^ 
either  by  the  plaintiff,  or  by  an  agent  authorized  to  give  a 
discharge  for  the  money  (b). 

*  A  demand  made  by  tne  clerk  of  the  plaintiff's  attor- 
ney, who  was  an  entire  stranger  to  the  defendant,  was  held 
to  be  insufficient  (c).  So  was  a  subsequent  demand,  ac- 
companied by  a  farther  demand  of  another  sum  which  was 
not  due  {d). 

After  a  tender  made  by  A.  and  B.,  a  subsequent  refusal 
by  A.  alone,  on  a  demand  made  upon  him,  enures  as  the 
refiisal  of  both  (e). 

Proof  of  the  delivery  of  a  letter  at  the  defendant's  house 
to  a  clerk,  who  returned  with  an  answer  that  the  debt 
should  be  settled,  was  held  to  he  prima  facie  evidence  of  a 
demand  (/). 

Upon  a  replication  that  before  the  tender  the  plaintiff 
sued  out  an  original,  it  is  sufficient  to  produce  the  capias 
ad  respimdendum  (g). 

Wnere  a  tender  is  made  to  relieve  goods  from  a  claim 
of  lien,  the  same  degree  of  form  and  precision  is  not  ne- 
cessary as  where  it  is  made  in  discharge  of  a  debt.  In 
such  a  case  it  has  been  held  to  be  unnecessary  to  tender 
the  precise  sum. 

Although  a  tender  of  the  sum  due  is  not  evidence  under 
the  ffeneral  issue  in  assumpsit  or  debt,  but  must  be  special- 
ly pleaded,  yet  a  tender  of  money  due  on  a  promissory 
note,  accompanied  with  a  demand  of  the  note,  is  sufficient 
to  stop  the  running  of  interest  («). 

(a)  Spybey  v.  bide^  1  Camp.  181.  And  wLere  issue  was  joined 
on  a  previous  demand  of  41.  7s.  6d.,  it  was  helc^  that  this  was  not 
supported  bv  proof  of  a  previous  demand  of  KX.  is.  then  due  on  a 
a  Dul  of  excnange.    Rivers  v.  Griffiths^  5  B.  &  A.  690. 

(b)  1  C^mp.  478.  Coore  v.  CaOauiay^  I  Esp.  C.  115.  See  PaBi' 
ser  V.  Ordj  Bunb.  166. 

(e)  €:oUs  V.  BsUy  1  Camp.  478.  n. 

fd)  Coare  v.  CaUatPUN^  1  Esp.  C.  115.  ^rvU  v.  Rogers^  7  Taunt. 
913.    [9  Marsh.  534.  8.  C] 

(e)  Hayward  v.  Hagut^  4  Esp.  C.  93.  ^nd  see  1  Esp.  C.  349. 
PUkingtan  v.  Hastings,  5  Co.  76 ;  Cro.  Eliz.  8ia 

(f)  Peirse  v.  BawUs  and  anotiuTf  1  Starkie's  C.  333. 

(g)  OosUng  V.  fFUherspwm,  2  Will.  Saund.  1,  n.    See  Time. 

f  (i)  Deni  v.  Dunn,  3  Camp.  296.    See  Hume  v.  Pyaioe,  8  East, 
168 ;  4  Leon.  209,    [See  Dunhp  v.  Funk,  3  Har.  &  M'Hen.  318.] 
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^  The  effect  of  a  plea  of  tender  is  to  admit  the  ground  part 

of  action,  and  facts  as  alleged.     Where  one  count  of  the  iv. 
declaration  alleged  that  the  defendant  agreed  to  pay  41Z. 


for  certain  tithes  let  to  him  by  the  plaintiff,  and  that  the  Effect  ot: 
plaintiff  did  let  the  tithed  to  him,  and  permit  him  to  take 
them,  it  was  held  that  the  defendant,  after  having  pleaded 
a  tender  to  all  the  counts,  was  precluded  from  insisting    ^ 
that  he  had  been  interrupted  in  taking  the  tithes  {k). 

The  acceptance  of  the  sum  tendered  does  not  prejudice 
the  right  of  the  "plaintiff  to  sue  for  more  (l). 

It  has  been  held,  that  after  a  plea  of  tender  the  plaintiff 
,  cannot  be  nonsuited  (m). 

Where  a  party  has  wrongfully  possessed  himself  of  goods.  When  ne- 
no  tender  of  fi*eight  is  necessary  in  order  enable  the  party  ^•■•*'y* 
to  maintain  his  action  (n). 

Where  a  tender  and  reiiisal  are  necessarily  averred,  the 
party  must  show  an  actual  tender  and  refusal,  or  that  every 
thing  has  been  done  on  the  part  of  the  plaintiff  which  could 
be  done  to  carry  the  contract  into  effect  (o). 

The  plaintiff  averred  that  he  was  ready  and  willing,  and 
offered  to  transfer  stock  (1),  but  that  the  defendant  would 
not  accept  it,  but  no  proof  was  given  of  any  direct  offer  ^ 
made  on  the  day  appointed,  or  that  the  plaintiff  had  waited 
till  the  close  of  the  transfer  books  ''^on  that  day  for  the  de-  *  1398 
fendant  to  appear  and  accept ;  after  a  verdict  for  the  plain- 
tiff; on  a  rule  nisi  to  set  it  aside,  the  Court  held  that  he 
ouffht  to.  have  shown  a  direct  tender  and  refusal,  or  that  he 
had  done  every  thing  in  his  power  towards  completing  the 

{k)  Cox  V.  Brain^  3  Taunt.  95.  So  a  plea  of  tender  to  a  count  on 
a  promise  to  pay  the  debt  of  another  in  consideration  of  forbear-  « 

ance,  dispenses  with  proof  of  an  undertaking  in  writing.  Middltton 
v.  Brewer,  Peake's  C.  15. 

(I)  Spyhe^  V.  Hide,  1  Camp.  181.  A  defendant  cannot  plead  non 
est  factum  in  an  action  on  a  bond  and  tender  as  to  part  {Jenkins  v. 
Ewards,  5  T.  R.  97) ;  or  non  assumpsit  as  to  the  whole,  and  tender 
as  to  part.    MacUUan  v.  Howard^  4  T.  R.  194. 

(m)  2  H.  B.  377.    Harding  v.  Spicerj  1  Camp.  337 ;  sed  qti, 

(n)  Lemprxere  v.  Pashyy  2  T.  R.  485. 

(0)  5  East,  107. 

(1)  [Oa  the  time,  place,  manner  and  effect  of  a  tender  of  specific 
articles,  see  Chipman's  Law  of  Contracts  for  the  Payment  of  Specific 
Artides.  Mtrieh,  v.  Albee  ^  oi.,  1  Oreenleaf,  120.  Carlev  v.  FancCy 
17  Mass.  Rep.  389.  Barney  ▼.  Bliss  S(  al,,  1  Chip.  Rep.  399.  Weld  v. 
Hadtey,  1  N.  Hamp.  Rep.  295.  Aoery  v.  Stewart^  2  Conn.  Rep.  69. 
Savory  v.  Goe,  Circuit  Court,  April,  1812.  Wharton's  Digest,  576. 
Mwtonr.  Galbraiihy  5  Johns.  119.  Slingerland  v,  Morse,  8  Johns. 
473.    Coit  V.  Houston,  3  Johns.  Cas.  243.]  * . 
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?A|KT       contrajct,  bjr  stajripg  at  the  bank  as  long  a9  the  transfer 
'  i¥.        boc^  remained  open  on  the  day  appointed  for  the  tnuv- 

r-  fer  {p\.    But  where  a  tender  on  the  part  of  the  plaintiff 

wonia  be  nugatory  on  account  of  the  defendant's  inability 
to  accept  it,  it  need  not  be  made  (9). 
In  an  action  of  osnimpii^  to  recover  money  paid  as  part 
•  of  the  purchase-money  of  an  estate,  the  title  or  the  defend- 
ant being  defective,  it  is  pot  incumbent  on  the  plaintiff  to 
prove  the  tender  of  a  conveyance ;  for  the  title  being  bad 
the  tender  would  be  nugatory  (r).  • 

Time. 

CompuuUon        In  temporal  proceedings,  time  is  estimated  by  lunar,  in 
Af  time.  ecclesiastical,  by  solar,  months  {s).    The  word  tnonOij  ^8 

nsed  in  a  statute,  means  a  lunar  month,  unless  from  the 
express  words,  or  from  the  context,  it  appear  that  a  calen- 
dar month  was  intended  {t)  (1).  In  matters  of  private  con- 
tract the  word  may  be  construed  to  mean  either  a  lunar 
or  calendar  month,  according  to  the  intention  of  the  rar- 
ties  (u).  But  if  upon  the  fece  of  the  contract  it  stood  in- 
different  which  kind  of  month  was  meant*  a  lunar  month 
*  1399  would  probably  be  understood,  *in  analogy  to  the  con- 

(p)  Bardmave  v.  Qngmryy  5  East,  107.  lo  proof  of  a  tender  of 
goods  to  be  carried  on  boara  a  sbip,  the  brincm^  them  to  a  conve- 
nient place,  and  offering  to  put  them  on  boaid,  is  sufficient.  Slofie 
V.  QtUiamy  1  Show,  149.    13  Yin.  Ab.  T.  b.  IIS. 

(q)  Per  Lord  Ellenborough,  C.  J.  5  East,  902. 

(r)  Seauwrd  ▼.  WUeaeky^  East,  198.  [See  Bampian  t.  SpedLtna- 
gUy  9  Serg.  &  Rawle,  313.] 

(s)  1  Bl.  Rep.  450 ;  Doug.  46S.    [Yelv.  101,  noie.] 

(f)  Iiocon  v.  ^ooper, 6 T. R. 334.  it t.  J^cUeiiey,  Doug. 463 ;  3BL 
Comm.  144.  [1  Scho.  &  Le£  531.]  A  conviction  under  the  statute 
5  Ann.  c.  14.  s.  4,  must  take  place  within  three  lunar  months.  R, 
V.  BeUamy.  1  B.  &  C.  500. 

(u)  Lang  y.  GaU^  1 M.  &  S.  111.  See  SmUh  v.  Breton,  3  Harsh. 
41 .  [ShapUy  y.  Gar^,  6  Serg.  &  Rawle,  539.] 


(1)  [In  Pennsylvania,  South  Carolina,  Massachusetts,  Kentucky 
and  Tennessee,  die  word  month  mentioned  ceneraUy  in  a  statute,  is 
considered  a  cidendar  month.  Brudendl  ^  cJ.  v.  Vaux  $fal.^  3  Dallas, 
303.  ComnumweaUhy,  Cftamftre,  4  Dallas,  148.  Moan  v.  flb^tffoA,  3 
Serg.  &  Rawle,  184— w^tbton  y.  JMsUm^  3  Const.  Rep.  eOi-^Jhtpm 
BtaL  v.Pi2%,  4  Mass.  Rep.  46a  Hunt  ff  ux.  v.  £roMen,3  ib.  170 
— Piwne  y.  Wallact,  3  Marsh.  344— Cboib  v.  SkuU,  Cooke's  Rep.  67. 

In  new  York,  lunar  months  are  understood  to  be  intended  in 
statutes,  unless  there  is  somethinff  particular  to  indicate  calendar 
months.  StoMouu  v.  Hakey^  3  Johns.  Ch.  Rep«  74.  Lning  T« 
JfotfiiHT,  15  J<)Pb.  119.1 
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«tniction  in  the  case  of  a  statute.    In  the  case  of  a  bill  of  part 

exchange,  the  computation,  according  to  the  law-merchant,  iv. 
is  by  cuendar  months  (x)  (1). 


Where  a  thing  is  to  be  done  in  a  time  specified  after  a  c^nmputation 
particular  fact,  the  day  of  the  fact  is  to  be  reckoned  as  ^^  ^^'°®* 
mclusive ;  as  under  the  stat.  27  Eliz.  c.  18,  which  limits 
an  action  against  the  hundred  to  a  year  after  the  rob- 
bery {y)j  or  where  a  month's  notice  of  an  intended  action 
is  ir^mred,  for  then  the  month  is  to  be  computed  inclusive 
of  the  day  on' which  the  notice  was  served  {z)  (2). 

Where  a  month's  notice  of  action  was  requisite,  and 
notice  was  given  on  the  28th  of  April,  aiid  the  writ  Was 
sued  out  on  the  28th  of  May,  it  was  held  that  the  action 
was  not  premature  (a). 

(x)  fiayley  on  Bills. 

fy)  Hob.  139 ;  2  ttol.  520,  L  27 ;  Doug.  465 ;  3  T.  R.623 ;  Com. 
Pig.  Temps.  A. 

(z)  CasUe  v.  Burdid,  3  T.  R.  623.  Claytan'B  case,  5  Rep.  1. 
Osooum  V.  RideTj  Cro.  Jac.  135.  BeUaais  v.  Hester,  1  Ld:  Raym. 
280.  Lutw.  1501 .  So  under  the  stat.  21  Jslc^  c.  19,  s.  2,  the  day 
of  a  trader's  arrest  is  to  be  reckoned  in  the  two  months  lying  in  pri- 
son, which  constitutes  bankruptcy  (^TIoMttigion  v.  RawltnSf  3  East, 
407 ;  4  Esp.  C.  224.)  But  the  first  sect,  of  the  Annuity  Act,  which 
requires  deeds  to  be  enrolled  within  twenty  days  of  the  execution, 
Ifec.  means  twenty  days  exclusive  of  the  day  of  execution.  Expartt 
JUbnl)  5  T.  R.  288.     fide  supra^  e79j  note  (6).        ^ 

(a;3T.R.623. 


f» 


(1)  [L^fisigtDsU  V.  WMU,  1  Johns.  Gas.  99.  ace.  So  in  the  case 
of  a  single  biU,  in  Pennsylvania.  ShapUy  v.  Garey,  6  Serg.  &  Rawle, 
539.  So  in  matters  of  foreclosure  in  equity,  eyen  in  England. 
Coote  on  Mortgages,  528,  cites  Anoru  Barnardiston's  Ch.  Rep.  324. 
a  Bq.  Ca.  Ab.  605.] 

(2)  rif  a  promissory  note  he  payable  in  a  certain  number  of  days 
Aom  tne  date,  or  from  the  day  of  the  date,  the  day  of  the  date  is  to 
be  excluded  in  the  computation,  tienry  v.  Jones,  8  Mass.  Rep.  453. 
Avery  v.  StetaaH,  2  Conn.  Rep.  69.  So,  of  a  bill  of  exchange,  pay- 
Able  at  so  many  days'  sight.  Pierpont  ic  Lord  v.  CrraAam,  Circuit 
Court,  April,  1820.    Wharton's  Direst,  168. 

In  computing  the  thirty  days  after  judgment,  during  which  an 
attachment  ojn  mesne  process  remains  in  force,  the  day  on  which 
judgment  was  rendered  is  to  be  excluded.  Portland  Bank  v.  Maine 
Bank,  11  Mass.  Rep.  204.  So,  under  the  statute  which  allows  the 
owner  of  an  equity  of  redemption,  sold  on  execution,  to  redeem  it, 
*'  within  one  year  next  after  the  time  of  executing,  by  the  officer  to 
the  purchaser,  the  deed  thereof,"  the  day  on  which  the  deed  is  exe- 
cuted is  to  be  excluded  in  the  computation.  Bigdowy,  WiUson,  1 
Fick.  485.  But  under  the  statute  of  limitations,  which  bars  an  ac- 
tion unless  brought  ^  within  six  years  next  after  the  cause  of  action 
accrued,"  the  day  on  which  the  cause  of  action  accrued  is  to  be  in- 
cluded ;  for  an  action  might  have  been  commenced  on  that  day. 
Preshrey&al,  v.  WiUiams,  15  Mass.  Rep.  193.] 
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PART  Where  the  cause  of  action  is  the  seizure  of  goods^  the 

fv  time  limited  by  statute  runs  from  the  seizure  (i).     But 

.  where  the  time  is  limited  not  after  the  fact  but  after  the 

day  of  the  date,  that  day  is  not  to  be  included  (c). 
^  1400      *  The  whole  term  is,  in  consideration  of  law,  but  one 

Term.  day,  and  all  allegations  and  entries  which  are  of  the  term 

senerally  have  relation  to  the  first  day  of  the  term  ;  as  in 
the  case  of  a  judgment  {d) ;  so  if  a  deed  be  alleged  to  have 
been  enrolled  of  a  specified  term,  the  law  will  mtend  that 
it  was  enrolled  on  the  first  day  of  the  term  (e) ;  and  where 
the  bill  is  intitled  generally  of  the  term,  it  refers  to  the  first 
day  of  the  term.  But  if  the  cause  of  action  has,  in  fact, 
arisen  after  the  commencement  of  the  term,  but  before  the 
bill  was  actually  filed,  and  there  be  no  special  memoran* 
dum  of  the  time  of  filing  the  bill,  the  plaintiff  may  show 
that  the  action  was  not  premature  by  proof  of  the  writ  (/), 
or  by  proof  that  the  declaration  was  subsequently  filed  ^ 
but  otherwise  he  would  be  nonsuited  (1). 

In  proceeding  by  bill  in  the  King's  Bench,  and  jn  ac- 
tions in  the  Exchequer,  the  memorandum  on  the  record  is 

(h)  Godin  t.  JVma,  2  H.  B.  14 ;  Saunders  v.  SaunderSj  2  Ek»t, 
254,  P.  C. ;  Smith  v.  fTtUskire,  2  B.  &  B.  622.  Secua,  where  the 
cause  of  action  is  a  continuing  one,  an  by  imprisonment,  wproj  796, 
See  Crook  v.  AfTavisk^  1  Bing.  167. 

In  commercial  matters,  it  seems  that  a  calendar  month  will  be 
intended.  CcduU  v.  Grcofj  3  B.  &  B.  186.  [JoUji  v.  Youngs  1  Esp. 
C.  186.]  • 

(e)  Hob.  139.  Com.  Dig.  Bargain  and  Sale,  B.  8.  [See  Hampton 
V.  ErenzeUeTy  2  Browned  Rep.  19.  BtgeUno  v.  IFwon,  1  Pick. 
494.    Presbrey  ^  al.  v.  fFUlianu,  15  Mass.  Rep.  194.] 

(d)  1  Bulst.  35.  69. 

{e).  4  Co.  71,  a.  Where  the  day  is  material,  a  particular  day  of 
the  term  should  be  alleged,  4  Co.  71.     Yel.  35. 

m  Morris  v.  Pugk,  3  Burr.  1241 ;  1  Bl.  Rep.  312.  Southause  v. 
Men^  Tr.  8  Q.  2.  Com.  Dig.  Temps.  C.  8.  Even  in  a  penal  ac- 
tion, lb.  If  the  defect  appear  on  the  record,  the  objection  is  fatal 
on  demurrer,  Pugh  v.  Robinaony  I  T.  R.  116 ;  but  if  the  cause  of 
action  be  laid  on  the  first  day  of  the  term,  it  is  sufficient,  although 
the  memorandum  be  general ;  for  the  term  does  not  commence  mr 
the  purpose  of  delivering  a  declaration  until  the  sitting  of  the  Court. 
Ibid.  In  WiUon  v.  Girdlestone^5  B.  &  A.  847,  where  the  biU  against 
an  attorney  was  intitled  generally  of  Michaelmas  Term,  but  the 
memorandum  showed  that  it  was  filed  November  28th,  evidence 
was  admitted  that  it  was  actually  filed  on  the  24th  of  December. 
Abbott,  C.  J.  saved  the  point,  but  the  Court  seem  to  have  decided 
upon  tlie  sole  ground  that  proof  of  a  demand  and  refusal  on  the 
29th  of  November  Was  evidence  of  a  conversion  previous  to  the 
28th. 

(1)  [See  Yelv.  71,  note  (2),  and  cases  there  collected.  Sahin  v 
Wood,  10  Johns.  218.    Bishop  v.  Kaye^S  B.  &  A.  605.] 
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of  the  term  when  the  declaration  was  filed.    But  where      part 
ihe  suit  is  by  original  in  the  King's  Bench,  or  is  in  the       .  iv. 
Common  Pleas,  die  title  of  the  record  *  is  of  the  term  in  -i—— 
which  issue  was  joined,  vrithout  reference  to  the  time  of  Term, 
filing  the  declaration  or  plea  (g).    Hence,  the  record  in  ^  1401 
an  action  by  bill  will  sometimes  show  that  an  action  has 
been  properly  brought  within  a  time  limited,  where  the  re- 
cord  m  a  suit  by  original,  or  in  the  Common  Pleas,  would 
show  the  contrary,  and  would  render  it  necessary  to  prove 
the  real  commencement  of  the  action  by  means  of' the  writ 
to  show  that  it  was  in  time  ;  as,  Where  an  action  is  brought 
against  a  constable  for  an  act  done  by  him  in  the  execu- 
tion of  his  office.    So,  on  the  contrary,  a  record  in  a  suit 
by  original,  or  in  the  Common  Pleas,  might  show  that  the 
action  had  not  been  brought  too  soon ;  where  the  record 
in  an  action  by  bill  would  show  that  it  was  premature,  and 
render  it  necessary  to  prove  the  real  commencement  of  the 
action  at  a  later  time ;  as  where  an  action  is  brouffht  by 
an  attorney  for  fees,  within  the  stat.  2  Geo.  11.  c.  23  ^). 

A  plaintifi'may  consider  the  issuing  of  a  latitat  either  as  Couomiios- 
mere  process,  or  as  the  commencement  of  his  action  (t).  ■■•"*"*«^"- 
And  he  may  prove  a  cause  of  action  between  the  issuing 
of  the  latitat  and  filing  of  the  declaration,  in  the  case  of 
bailable  as  well  as  of  common  writs  {k). 

A  bill  of  Middlesex  or  latitat  is  a  good  commencement 
of  an  action,  to  save  the  statute  of  limitations  or  a  ten- 
der (Z). 

*In  the  Common  Pleas  the  production  of  the  capias  ad  *  1402 
respondendum  proves    the  commencement  of  a  penal  or 
other  action  (m).    And  if  to  a  plea  of  tender,  or  ot  the  sta- 

{g)  3  Will.  Saund.  1.  n.  1. 

(h)  Supra^  131.  Where  the  plaintifTs  bill  had  been  delivered 
September  90tb,  1797,  and  the  record  on  attachment  of  privilege 
in  C.  B.  was  intitled  generally  of  Hilary  Term  1798,  it  was  held  to 
be  incumbent  on  the  defendant  to  prove,  if  he  could,  by  the  produc- 
tion of  the  writ,  that  the  action  baa  been  in  reality  commenced  be- 
fore the  expiration  of  the  month.     fFehb  v.  Pritehttt^  1  B.  &  P.  363. 

{%)  Wood  V.  JVeiofofi,  1  Wils.  141. 

(k)  Best  V.  JFilding,  7  T.  R.  4.  [1  SeUon's  Practice,  8a]  It  is 
sufficient  to  show  a  writ  sued  out  in  time,  and  a  return  in  tune  in- 
dorsed upon  it ;  it  is  not  necessary  to  show  that  the  writ  was  deli- 
vered out  of  the  sheriflTs  office.    TsofU^  v.  HipkinSf  5  B.  &  A.  489. 

(l)Dmfr.  Church,  1  Sid.  S3.  fFtdden  v.  Oreg,  ibid.  60.  HoOister 
V.  CouUon,  I  8tr.  550.  CrokaU  v.  Jonesy  3  Str.  796.  Johnmm  v. 
Smith,  3  Burr.  961.  Morris  v.  Pugh,  3  Burr.  1343.  Ihster  v.  Bfmner^ 
Cowp.  454. 

(m)  Leadtr  v.  Moxon,  3B1.  Rep.  934, 5 ;  S.  C.  3  l^ils.  461.  Exnsty 
V.  Hofwardj  1  Ld.  Ray.  434.    JKorver  v.  James,  Willes,  355.    But 
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1402  TIME- 

PART       tute  of  limitatioiis,  the  plaintiff  reply  an  original  sued  out 

IT.        within  the  time,  it  will  be  proved  by  the  production  of  a 

— — — —  capias  ad  respondendum^  for  the  Ck>urt  will  presume  an  on* 

gmal  (n). 
How  connect^       Where  the  issuing  of  coounon  process  is  relied  upon  as 
cUrationr      ^^  Commencement  of  the  action,  evidence  ia  frequently 
necessary  to  connect  the  process  with  the  subsequent  pro- 
ceedings, and  to  show  that  the  process  was  issued  witn  a 
view  to^  the  same  cause  of  action  (o).     Where  one  writ 
onlv  has  been  sued  out,  and  the  plaintiff  has  declared 
within  the  time  allowed  by  the  Court  for  declaring,  it  n 
sufficient  to  prove  it,  without  showina  a  return  (p)f  aid 
without  any  evidence  to  connect  the  declaratioa  with  tim 
writ  (q). 
*  1403      *  For  the  declaration  being  within  time  is  presumed  to 
Commence-     be  connected  with  the  writ  (f ) ;  but  unless  it  appear  from 
mento  action.  ^^  record  that  the  plaintiff  hais  declared  in  due  time,  as 
by  the  memorandum  where  the  proceeding  is  by  bill  in  the 
Kind's  Bench,  the  plaintiff  must  prove  that  the  decfaurstion 
has  been  filed  or  deUvered  in  time  («),  as,  in  the  Ck>mmon 

see  Mns  v.  Brualony  1  Ld.  Ray.  553.    Brown VuBahhingianj^hotd 
Ray.  880. 

(n)  Per  Ld.  Kenyon  in  Gosling  v.  Wiiktrspoon^  sittiDgs  after  Mir 
chaelmas  1788.    2  Wms.  Saund.  1.  n. 

(o)  See  Strailon  v.  Sanignac^  3  B.  &  P.  330,  where  it  was  held 
that  a  replication  to  a  plea  of  tender,  eitating  the  issuing  of  an  ori- 
ginal muart  dausam  fiigUy  and  return,  and  a  second  writ  sued  out 
alter  tne  tender  and  proceeded  on,  but  not  connected  with  the  first 
writ,  was  bad ;  and  the  Court  said  that  the  mere  circumstance  of 
process  sued  out  was  not  sufficient,  since  it  might  possibly  be  for 
some  other  ground  of  action ;  and  if  allowed  to  operate  in  Xhe  way 
contended  for,  would  open  a  door  to  much  inconvenience,  by  ena- 
bling persons  to  keep  process  secretly  in  their  pockets  till  the  state 
of  the  proceedings  disposed  them  to  bring  it  forward. 

(p)  Parsons  v.  King,  7  T.  R.  6.  Stanway  v.  Perry,  2  B.  &  P. 
157 ;  4  Taunt.  555 ;  6  Taunt.  142,  3.  It  is  sufficient  if  the  plainti^ 
declare  within  a  year  after  the  return  of  a  /otttot,  7  T.  R.  6. 

(ql  HiUehinson  y.  Piper,  4  Taunt.  555 ;  6  Taunt.  141.  Parsons 
V.  King,  7  T.  R.  6.  Even  although  a  common  capias  is  issued,  and 
the  plaintiff  declares  in  a  qui  tarn  action.  Hutchinson  v.  Piper,  4 
Taunt.  555.  Usury  was  committed  April  30, 1810,  the  writ  sued 
out  14th  of  March,  1811 ;  time  to  declare  had  been  repeatedly  ob- 
tained, and  the  declaration  was  ultimately  delivered  on  the  last 
day  of  Michaeknas  Term  1811,  intitled  of  Easter  Term  1811,  and 
the  Court  held  that  the  production  of  the  writ  within  time  was  suf- 
^ient,  and  that  evidence  was  unnecessary  to  show  that  the  action 
proceeded  on  that  writ. 

• 

(r)  Ibid.  And  see  the  observations  of  Gibbs,  C.  J.  in  ThisUetoood 
V.  Cracrqfty  6  Taunt.  141. 

{»)  4  Taunt.  555 ;  6  Taunt.  141. 
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Pleas,  where  the  issue  is  of  a  term  subseqaenl  to  that  al*       part 
lowed  by  the  course  of  the  Court  for  declaring  {i).  Where         it. 
in  an  action  on  a  penal  statute  the  writ  was  sued  out  Fe-  — — — - 
bruary  22d,  1813,  returnable  the  next  Easter  Term,  but  Commence- 
was  not  returned,  and  the  trial  was  after  Hilary  Term  1815,  "«»*°f  *«"^n- 
and  the  declaration  on  the  record  appeared  to  be  of  Hila- 
ry 1815,  and  the  plaintiff-did  not  show  that  the  declaration 
was  delivered  in  due  time  after  the  writ,  it  was  held  that 
he  ought  to  be  nonsuited  (ii). 

If  tnere  be  two  writs  the  Court  will  presume  that  the 
plaintiff  proceeded  on  the  second,  unless  he  can  *show  *  1404 
that  the  first  was  returned  or  served  {x) ;  and  therefore  if 
the  pkuntiff  show  two  writs  issued,  the  first  of  which  is  in 
time,  with  reference  to  the  cause  of  action,  but  the  second 
is  not,  he  will  fail,  unless  he  prove  that  the  first  has  been 
returned  or  served  (y),  even  although  he  declared  in  time 
after  the  first  writ  {z). 

Where  a  continuance  of  the  first  writ  must  be  shown,  it^ 
is  essential  to  show  that  the  first  writ  was  returned  (a). 
Where,  in  a  penal  action  a  capias  ad  respondendvM  issued 
on  the  8th  of  November,  and  within  the  year,  but  had  not 
been  returned,  and  a  second  capias  was  issued  on  the  13tli 
of  November,  but  after  the  expiration  of  the  year,  and  the 
declaration  was  of  the  same  term,  the  Court,  on  the  above 
distinction,  hq)d  that  there  was  not  sufficient  proof  that 
the  action  had  been  commenced  in  time  ;  and  said,  that  if 
two  writs  be  issued,  one  within  a  year  after  the  offence 
committed,  but  the  other  not,  it  is  necessary  that  the  first 
should  be  returned  to  connect  it  with  the  second  (6). 

So,  where  in  an  action  of  debt  for  a  penalty,  the  offence 

(i)  ThisOewood  v.  Cracrojt,  6  Taunt.  141 ;  1  Marsh.  499.  In  the 
Common  Pleas,  if  the  trial  he  in  term  the  placUum  is  of  the  term  y 
if  it  be  in  vacation,  it  is  of  the  preceding  term.  By  the  course  of 
the  Common  Pleas  the  plaintiff  has  all  the  vacation  of  the  term  en- 
suing the  term  in  which  process  is  returnable  to  declare  in.  l^idd's 
Prac.  436,  7th  edit,  but  he  may  be  ruled  to  declare  at  the  end  of  the 
second  term.    Ibid. 

(u)  TkMewood  v.  Cracroft,  6  Taunt.  J  41.    1  Marsh.  497. 

(x)  Stanwayy  q.  t.  v.  P«rrw,  2  B.  &  P.  157.     JVesion  v.  Foumier, 
14  East,  491 ;  supra,  797,  6  T.  R.  617. 

(y)  Ibid. 
(z)  Ibid. 
^  (a)  Harris  v.  H'oolfordj  C  T.  R.  617.    It  was  also  objected  that 
^he  writ  did  not  state  the  cause  of  action,  the  proceeding  being  un- 
der the  Lottery  Act  27  Geo.  111.  c.  l,.but  it  was  held  that  it  could 
not  be  considered  at  JVist  Prius  whether  the  proceedings  had  been 
regular  or  not.    See  King  v.  Home,  4  T.  R.  349. 

(h)  Ibid. 


1404  TIME. 

PART       was  proved  to  have  been  committed  on  the  33d  of  July 

IF.         1791 :  and  a  latitat  was  produced  tested  July  13th,  indors- 

■  ed  July  27th,  and  returnable  on  the  morrow  of  All  Souls  (c), 

CommaD^      and  a  second  latitat  was  *  produced,  tested  November  28th, 

"*"  **1405  ^^^^»  indorsed  January  13th,  1792,  returnable  on  Monday 

next  after  eight  days  of  St.  Hilary,  and  the  memorandum 

of  the  declaration  was  of  Hilary  Term  1795,  and  the  first 

writ  had  not  been  returned,  it  was  held  that  a  nonsuit 

ou£ht  to  be  entered  {d). 

ui  an  action  of  assumpsit  it  was  held  to  be  no  defence 
to  show  that  the  defendant  paid  the  debt  after  the  issuing  of 
an  (Jioivluries  latitat^  although  the  writ  of  latitai  was  not 
returned,  and  although  the  debt  was  paid  without  any 
knowledge  on  the  part  of  the  defendant  that  the  action 
was  commenced. 

Here  it  was  unnecessarv  to  connect  the  last  writ  with 
the  preceding  ones,  and  the  irregularity  in  proceeding  on 
the  pluries  wn t  was  waved  by  the  defendant's  appearance  (e) . 
But  it  seems  that  if  the  payment  had  been  previous  to  the 
issuing  of  the  pluries  writ,  then,  inasmuch  as  the  plaintiff 
must,  to  entitle  nimself  to  costs,  have  proved  a  conmience- 
ment  of  the  action  previous  to  the  payment,  he  would 
have  failed  if  he  could  not  have  proved  the  return  of  the 
latitat  (f). 

In  general,  it  seems  that  an  irregularity  in  the  com- 
mencement of  the  action  will  not  support  the  objection 
that  the  action  has  not  been  commenced  in  time  {g). 

The  real  time  of  suing  out  a  writ  may  be  shown  in  op- 

*  1406  position  to  the  teste  (A) ;  and  if  in  a  penal  action  the  *  writ 

DC  not  sued  out  till  after  the  expiration  of  the  year,  al- 

(e)  In  all  continued  writs  the  alias  must  be  tested  on  the  day 
when  the  former  was  returnable,  2  Salk!  699. 

(d)  Harris,  q.  t.  v.  fFool/ord,  6  T.  R.  617.  In  BofM,  q.  t.  v.  Jen- 
feifMon,  there  cited,  the  contrary  was  held,  on  the  ground  that  the 
first  writ  had  been  returned. 

(e)  3Vm«  V.  Potffetf,  7  East,  536. 

(f)  See  the  observations  of  Lawrence,  J.  7  East,  536. 

(g)  Harris,  q.  t.  v.  ffoolfard,  6  T.  R.  617 ;  supra,  note  (a).  7 
£ast,33& 

(h)  Johnson  v.  Smith,  2  Burr.  960  ;  supra,  796.  An  original  writ 
should  always  be  tested  after  the  cause  of  action ;  and  if  a  plaintiff 
to  save  the  statute  of  limitations  reply  an  original,  bearing  date  be- 
fore the  cause  of  action  it  is  abateable,  2  Burr.  967.  So,  in'  thoj^ 
case  of  a  writ  of  privilege  by  an  attorney,  which  is  in  the  nature  of^ 
an  original.  Jones  v.  Bumefjcited,  ibid.  As  to  the  teste  of  an  ori- 
ginal, vide  supra,  680. 
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though  by  relMon  it  be  within  the  time,  the  plaintiff  ought  part 

to  be  nonsuited  (t).  iv. 
By  the  stat.  39  &  40  Geo.  III.  c.  105,  parties  in  any 


acuon. 


fersonal  action,  or  action  of  ejectment,  in  the  Common  ConuaBncc- 
leas  at  Lancaster,  may  give  in  evidence  any  cause  of  ac-  "^"^  ^'^ 
tion,  or  bar,  which  has  occurred  prior  to  tne  day  of  the 
actual  signing  of  the  capias  ad  respondendumj  or  other  pro- 
cess, first  issued  forth  in  such  action,  or  prior  to  the  day  of 
actually  serving  such  declaration  in  ejectment,  although 
such  matters  may  not  have  occurred  prior  to  the  teste  and 
return  of  the  original  writ,  or  prior  to  the  assizes,  or  time 
wherein  or  whereof  such  declaration  shall  be  filed  or  re- 
corded (A). 

Although  the  law  does  not  in  general  regard  a  fi*action  Fraction  of 
of  a  day,  yet  a  day  is  always  considered  to  be  divisible  for  ***^* 
the  purposes  of  justice  {I)  (1).     If  a  cause  *  of  action  be  *  1407 
laid  on  the  first  day  of  the  term,  a  general  memorandum  is 
sufficient,  for  the  term  for  the  purpose  of  delivering  a  de- 
claration does  not  commence  till  the  sitting  of  the  Court 

(i)  Morris  v.  Harwood^  Mic.  5  Geo.  III.  B.  N.  P.  195. 

(k)  For  further  observations,  see  tit.  Hundred — JusHcts^Limita- 
tions — Tender. 

(I)  3  Burr.  1241 ;  Dy.  345 ;  2  Salk.  625 ;  3  Wils.  274.  [Hampton 
V.  ErenxeUerf  3  Browne's  Rep.  19.]  In  the  older  authorities  it  is 
stated,  with  a  precision  somewhat  amusing,  that  as  an  instant  is  the 
end  of  one  time  and  beginning  of  another,  it  may  be  divided  into 
two  parts  (1).  So  that  in  consideration  of  law  there  is  a  priority  of 
time  in  an  instant,  Co.  Litt.  185,  b.  This  nice  operation  of  bisect- 
ing an  instant,  is,  however,  permitted,  merely  ex  indvJtgentia  legis ; 
for  though  according  to  what  is  termed  '*  the  teaming  of  instants," 
an  instant  may  be  divided  into  two  parts,  yet  the  law  will  by  no 
means  permit  it  to  be  carved  out  into  three,  FiixvnliiawCs  case,  6 
Co.  33.  Where  the  word  instanter  occurs  in  a  rule  to  abide  by  a  * 
special  plea,  according  to  the  practice  of  the  Common  Pleas,  it  ap- 
pears that  twenty- four  hours  is  meant.  (Price  v.  Simpson^  1  Taunt. 
343.)  But  qu,  whether  instanter,  as  applied  to  the  subject  matter, 
may  not  be  taken  to  mean  before  the  rising  of  the  Court,  where 
the  act  is  to  be  done  in  Court,  or  before  the  shutting  of  the  office 
on  the  same  night  when  the  act  is  to  be  done  there.  It  v.  Johnson, 
6  East,  587. 


(1)  [The  nautical  day  begins  at  12  o'clock  at  noon,  and  courts 
will  take  notice  that  dates  at  sea  conform  to  this  method  of  reck- 
oning. Dennis  St  at.  v.  Ludlow,  2  Caines'  Rep.  111.  In  Shove  v. 
Dow,  13  Mass.  Rep.  520,  where  two  officers  had  attached  the  same 
land,  and  one  macie  return  that  he  attached  it  '*  one  minute  past  12 
o'clock,  A.  M.,"  and  the  other  ^*  immediately  after  midnight''  of  the 
same  day-^the  court  held  that  the  attachments  were  simultaneous 
— and  both  plaintiffe,  having  seasonably  and  dulv  levied  their  exe- 
cutions on  the  land  thus  attached,  were  held  to  have  taken  each  a 
moiety  thereof,  as  tenants  in  common.] 
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FA&T       OB  that  day  (m).    A  pennit  luder  the  stat.  26  Geo.  II.  c. 
nr«         59,  s.  30,  dated  at  9  oVlock  in  the  morning,  and  allowing 
,  an  hour  for  the  removal  of  wine  from  A.^s  stock ;  and  two 

Fraetioa  of      days  more  fer  the  delivery  of  wine  into  J7.'s  stock,  exf^res 
^^r*  1^  10  in  the  moming«<rf'  the  second  day  after  the  date  (»)• 

Where  a  sheriff  seizes  the  goods  of  a  trader  under  a^ieri 
facias^  snd  after  the  seizure,  but  on  the  same  day,  the  tra- 
der is  arrested,  and  becomes  bankrupt  from  lying  in  prison 
for  tw0  months,  the  assignees  cannot  recover  against  the 
8heriff(o). 
ReasoQftbid  It  has  been  said,  that  reasonable  time  is  a  Question  of 

tint.  i^^  ^j^y    jjj  ^  abstract,  reasonable  time  includes  both 

law  and  fact ;  but  it  seems  to  be  clear,,  that  in  particular 
cases  reasonable  time  may  either  be  an  inference  of  law 
from  the  particular  facts,  that  is,  where  they  are  such  as 
fiiU  within  any  general  known  rule  of  law,  or  may  depend 
upon  the  conclusion  of  the  Jury  that  the  time  is  reasona* 
ble  or  not,  in  point  of  fact,  with  reference  to  the  ordinary 
practiGe  and  course  of  dealing,  or  to  a  man>  duty  as  a 
moral  agent,  under  the  particular  circumstances  of  the 
cas^fjr). 
''^1408  *iradeedbe  proved  to  have  been  delivered,  but  the 
time  of  delivery  does  not  appear,  it  shall  be  intended  to 
have  been  deHvered  on  the  day  <^  the  date  (r). 

Tithes. 

In  an  action  of  debt  under  the  stat.  2  &  3  Ed.  VI.  c. 
13  (s)j  for  not  setting  out  tithes,  the  plaintiff  must  establish, 
1st,  nis  title  as  rector,  lay  impropriatcH*,  &c. ;  and  2dly, 

(m)  Pugh  V.  RobiMOfij  1  T.  R.  lia 

(n)  Cooke  v.  ShoU,  5  T.  R.  255. 

(o)  Thomas  v.  Desanges,  2  R  &  A.  586. 

(p)  Com.  Dig.  Temps.  D. 

(q)  4  B.  &  A.  389 ;  2  Stra.  1271 ;  Co.  Litt.  56.  b. ;  WiUes,  135. 
20a  Part  HI.  tit.  Law  and  Fact,  p.  411,  if  seq.  [See  Vol.  II.  255, 
noU  (1).] 

{r)  Per  Coke,  C.  J.  who  dirifted  the  jury.acoordinglj,  1  RoL  R« 
3,  pL  5 ;  Stone  v.  Grabham,  12  Vio.  Ab.  Q.  a.    2  Bulst.  218. 

(s)  This  Stat,  gives  treble  the  value  of  the  tithqs  withheld ;  and 
when  the  single  value  found  by  the  Jury  does  not  exceed  20  noUea 
(«.  13».  4d.)  Ute  Stat.  6  &  9  W.  IIL  c.  11,  s.  3,  gives  the  pkiintiff  his 
costs ;  if  the  Jury  find  the  single  value  above  that  sum,  or  an  arbi- 
trator awards  a  less  sum,  or  where  the  plaintiff  declaring  for  a  less 
sam,  the  defendant  sufiers  judgnfsnt  by  de&ult,  so  that  the'  vahn 
is  not  fbund  by  the  Jury,  the  defendant  is  not  liable  to  these  costs* 
See  Barnard  v.  JMms,  1  H.  B.  107.  But  still  the  costs  may  be  taac-* 
edforthepIaintiffonacouQtfarthesy^le  value.    lb. 
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the  defendant's  liability  as  an  occupier  of  lands  within  the        t»iutT 
parish,  &c. ;  3dly,  the  value  of  the  tithe.  it. 

1st,  Direct  evidence  of  title  in  detail  consists  in  proof  of  ^mmm.m,^mm^^ 
the  plaintiff's  ordination  by  the  bishop,  and  his  institution 
and  indttction,  his  subscription  to  the  Act  of  Uniformity  in 
the  presence  of  the  bishop,  and  his  reading  the  39  articles 
within  two  months,  and  declaring  his  assent  to  them  {t). 
But  it  will  be  presumed  that  he  has  read  them  till  the  con- 
trary be  proved  (u). 

^Presumptive  evidence  of  title  is  usually  sufficient,  as,  *  1409 
by  proof  of  undisturbed  possession  of  the  rectory  and  per-*  Presuonptiv* 
ception  of  tithes  without  dispute  (ir).    But  evidence  that  «Tj**®"*^*  **^ 
the  plaintiff,  as  fiurmer  of  the  tithes,  called  a  meeting  of  ^  ^' 
the  parishioners,  and  proposed  a  composition,  which  was 
not  followed  by  Siiy  agreement,  although'  no  one  of  the 
meeting  disputed  his  title,  was  held  to  be  insufficient  (y^. 

The  statute  2  4^  3  Ed.  VI.  c.  13,  which -gives  the  action, 
enacts,  ^*  that  no  person  shall  from  thencerorth  take  or  car-  • 
ry  away  any  such  or  like  tithes  which  have  been  yielded  or 
paid  within  forty  years,  or  of  right  ought  to  have  been  paid, 
&c."(z).  If  the  declaration  state  that  tithes  have  oeen 
paid  within  the  forty  years,  evidence,  it  'seems,  is  requisite 
to  prove  the  foct  (a).  But  if  it  be  merely  alleged  that  the 
tithes  were  payable,  it  will  be  presumed  that  tithes  were 
then  payable  to  the  rector  (6),  even  although  tithe  of  corn 
be  claimed,  and  it  appear  that  as  far  as  living  memory  ex- 
tends the  lands  have  been  in  pasture,  and  have  paid  no 
tithe  (e).    And  if  the  defendant  object  that  the  articles  of 

(t)  B.  N.  P.  188. 

(u)  PaweU  V.  MUbum,  3  WUs.  355  ;  2  Bl.  Rep.  851.  After  fif- 
teen years  poasesuon  of  a  benefice,  the  teatimony  of  several  per« 
sons,  who  stated  that  they  had  IgeneraUy  attended  divine  service 
for  the  two  months  next  after  the  plaintiff's  possession,  and  that 
none  of  them  had  heard  him  read  the  39  articles,  was  held  to  be  <^ 
no  weight.    Chapman  v.  Btardf  Gwill.  1482 ;  3  Anstr.  942. 

(x)  Radford  v.  Macinto^y  3  T.  R.  635;  Barnes  v.  Menmutert 
13  East,  250,  sa^o,  1411,  (k).  Cltapman  v.  Btard,  OwiU.  14^; 
B.N.  P.  188.  Possession  of  tithes  is  sufficient,  ffhidtr  r.  Heydon^ 
Cro.  Jac.  d2a 

(y)  fTylnud  v.  IVcdk,  1  B.  &  P.  458 ;  Owill.  1517. 

(z)  The  omission  of  this  allegation  is  fatal,  even  after  verdict. 
Butt  V.  Howard^  4  B.  &  A.  655. 

(a)  Ld.  Man^dd  v.  Oarie,  9  Geo.  UI.  5  T.  R.  264,  n. 

(h)  MiUhdly.ff€tiluT,SiT.R.iieO. 

(t)  Ibid.  In  Kinaston  v.  Clarke,  Sumiher  Assizes,  Salop,  1769, 
cited,  5  T.  R.  265,  n.  Tates,  J.  is  stated  to  hare  said^  that  he' 
thought  it  necessary  to  fHrove  perception  of  d^e  in  kind,  inanaldgy       * 
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PART       which  tithe  is  claimed  were  not  *  cultivated  in  England 
IV.         previous  to  the  stat.  of  Ed:  VI.  the  burthenof  proof  will  lie 
— i.-..-«ii^  upon  him  (d). 

Tithes  are  due  to  the  rector  of  comm<m  right ;  but 
where  a  vicar  or  other  person  claims,  proof  of  the  endow- 
ment or  other  title  is  necessary. 
Proof  of  Proof  of  the   actual  perception  of  tithes  of  the  kind 

pwctptioiL  clkimed  is  forcible  evidence  of  the  right. ,  Evidence,  even 
in  a  single  instance  within  thirty  years,  of  a  composition 
with  the  vicar  for  agistment  tithe  of  a  particular  close,  has 
been  held  to  be  sufficient  to  entitle  him  to  small  tithes,  on 
a  bill  filed  by  him  for  tithe  herbage  and  furze  (e). 

Proof  of  the  payment  even  of  a  bad  modus  is  evidence  of 
title  to  tithes  in  kind.  For  it  is  a  temporary  composition 
for  the  tithes  demanded,  which  is  evidence  of  the  enjoy- 
ment of  and  title  to  the  tithes  themselves  (H. 
An  endowment  may  be  established  by  evidence  of  usage, 
•  which  would  not  support  a  prescription.  Many  endow- 
ments have  been  made  within  the  time  of  legal  memory, 
and  the  deeds  being  lost  can  be  proved  by  usage  on- 
'y  (s)'  Usage  is  the  broad  ground  of  [resuming  endouh 
ment  in  favour  of  the.  vicar's  endowment.  And  if  tithes 
have  been  usually  received  by  the  vicar,  which  are  not  ex- 
pressed in  the  original  endowment,  a  subsequent  endow- 
ment will  be  presumed  (A). 

to  the  meaning  of  the  Legislature  at  the  time  of  passing  the  Act 
But  Buller,  J.  said  that  the  note  of  this  case  was  a  loose  one,  and 
not  to  be  depended  on. 

(d)  HaUewdl  v.  Trappes^  2  N.  R.  173. 

(e)  GooU  V.  Jordan,  GwiU.  648. 

(f)  Tratfia  v.  Orton,  GwUl.  1074. 
(f)  Jackaon  v.  fTaiker,  Gwill.  1231. 

(h)  mUiama  v.  Price  and  others,  4  Price,  156 ;  Cunl^  v.  Ta^, 
2  Price,  329 ;  Parsona  y.  Btttamy,  4  Price,  ISiO.  But  where  the 
vicar  rests  on  presumptive  evidence  of  endowment  arising  from 
pM-ception,  unless  he  shew  that  he  has  received  tithe  from  the  part 
of  the  parish  in  respect  of  which  exemption  is  claimed,  the  defend- 
ants will  be  entitled  to  an  issue.  Armgirong  v.  HewiU  and  others, 
4  Price,  216.  Where  seyeral  species  of  small  tithes  have  been  re- 
ceived by  the  vicar,  which  have  not  been  included  in  the  original 
endowment,  which  enumerated  certain  articles  only,  it  was  held 
that  it  extended  to  tithes  ^uadem  generis.  Manby  v.  Lodge,  9  Price, 
244.  Minhy  v.  Cwfis,  Ibid.  284.  So  if  he  has  taken  other  small 
tithes,  agistment  tithes  will  be  decreed.  Scott  v.  Lawson,  7  Price, 
267.  ; 

Vide  etiam,  KennieoU  v.  Watson,  2  Price,  250,  n. ;  but  the  vicar 
must  show  actual  perception  of  such  other  tithes.    lUd, 
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*  Evidence  of  the  percepticm  of  the  tithe  of  hay,  and  of  paIit 
small  tithes  by  a  Ticar,  is  evidence  of  a  prescription  which         iv. 
supposes  an  endowment  («). 


Proof  that  the  rector  of  the  parish  B.  has  for  many  PetcepHon. 
years  received  tithes  for  land  in  the  parish  JET.  is  evidence 
of  title  in  the  rector  of  B.  to  the  tithe  of  that  land  as  against 
the  occupier  (ifc). 

A  receipt  for  .tithes,  signed  not  by  the  receiver,  but  Paymnt^  &€< 
merely  by  his  deputy,  has  been  held  to  be  inadmissible  (2). 
And  where  a  modus  of  every  tenth  day^s  cheese  for  a  cer* 
tain  period  of  the  year,  in  lieu  of  milk,  was  insisted  on, 
inroof  of  the  delivery  of  the  cheese  at  the  house  of  the 
tithe-gatherer,  but  not  to  himself,  was  held  to  be  inadmis^ 
sible  to  prove  the  perception  of  the  modus  (m).  Paymept 
of  a  composition  for  turnips,  whether  pulled,  or  eaten  off 
the  groimd,  was  held  to  be  no  evid^ice  or  perception  of 
agistment  tithe  (n). 

If  the  plaintiff  sue  as  lay  impropriator,  strict  proof  of  ^r  ^P'o* 
his  title  consists  in  showing  that  the  tithes  belonged  to  one  P'^^* 
of  the  dissolved  monasteries,  and  were  granted  to  one  from 
whom  he  deduces  his  own  title  M.    Enjoyment  of  the 
tithes  and  ancient  deeds  conveying  tne  tithes,  are  in  such 
cases  evidence  of  title  (p\ 

If  he  sue  as  lessee  oi  tithes,  he  must,  in  addition  to  the  Ume. 
title  of  his  lessor,  prove  the  lease  (q).    And  it  *  seems  that  *  1412 
if  he  show  himself  to  be  entitled  to  a  moiety  only  (r),  as 
under  an  assignment  of  a  lease  by  one  of  two  joint  tenants, 
lie  will  be  entitled  to  recover  (5), 

It  seems  that  if  a  lessee  of  tithes  describe  himself  as  the 
owner  and  proprietor,  the  objection  is  fatal  (^). 

(i)  TravU  v.  Oxton,  GwilL  1066. 

{k)  Barnes  v.  M€S9eng0r,  13  East,  d50. 

(I)  YaU  y.  Leigh,  GwlJL  861. 

(m)  Wake  y.  Ru$$,  Gwill.  1396 ;  1  Anstr.  295. 

^n;  Gwill.1469.. 

(•)  Com.  Rep.  651. 

(p)  Suvra,  Freaenption--^QramL  Kiwuton  v.  Clatkej  5  T.  It. 
265,  n.  Gwill.  960. 

(g)  B.  N.  P.  188.  And  a  lessee  cannot  maintain  an  action  under 
the  statute  in  respect  of  tithes  severed  before  the  lease,  for  on 
severance  they  vested  in  the  lessor.     Wvhuri  v.  TwHu  1  B.  &  P. 

458. 

(r)  jsMOwrpe  v.  IhningUm,  2  Lev.  113.  Per  BuUer,  J.  1  B.  d& 
P.  464. 


(8)  fTyburd  v.  Tacky  1  B.  &  P.  458. 
(f)  iSifevefw  ▼.  JUdridge^  5 
VOL.  III.  48 


(i)  Stevens  ▼.  JSdndgey  5  Price,  384.    The  ohketion  was  not 
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PART  If  there  has  been  any  composition  for  tithes,  the  plaintiff 

IV.         must  show  that  it  has  been  determined  by  a  six  months  no- 
— .^— -  tice  previous  to  the  end  of  the  current  year  (ti).    Where 
DetemriDatjoD  the  mhabitauts  had  for  many  years  been  in  the  habit  of 
of  componUon.  paying  a  composition  for  vicarial  tithes,  and  the  vicar  at 
the  usual  time  of  settlement  gave  oral  notice  that  he  should 
for  the  iuture  require  tithes  to  be  paid  in  kind,  the  notice 
was  held  to  be  sufficient  to  determme  the  composition  (x). 
.  *  1418  But  a  *  mere  conversation,  and  demand  of  tithes,  and  refu- 
sal of  the  annual  composition  of  40».  without  any  jformal 
notice,  was  held  to  be  insufficient  (y). 

Where  the  defendant  sets  up  a  modus,  but  foils,  il 
seems  that  he  cannot  afterwards  insist  upon  the  want  of 
notice  {z)j  any  more  than  a  tenant  can  aiter  setting  up  an 
adverse  title. 
Defence.  The  defendant  may,  it  seems,  in  an  action  for  tithes  in 

specie,  prove  a  simoniacal  presentation,  which,  under  the 
Stat.  31  EUz.  c.  6,  renders  the  clerk's  admission,  institution, 

# 

taken  on  the  trial,  but  after  a  verdict  fer  the  defendant.  Wood,  B« 
said,  that  there  had  been  many  instances  of  new  trials  being  refused 
where  a  fatal  objection  appeared  on  the  record. 

(u)  Bishop  V.  Chichester,  2  Bro.  Ch.  R.  161 ;  Owill.  1217.  1220. 
The  same  notice  must  be  given  as  to  a  tenant  of  lands.  Hewitt  v. 
AdauM,  Dom.  Proc.  April  19th,  1782 ;  12  East,  84,  n.  cited.  1  B.  & 
P.  460.  If  .f^.  lease  tithes  to  £.  oendinir  a  composition,  and  A,  af> 
terwards  determines  the  lease  oi  B,  before  any  alteration  n  made 
in  the  composition,  A,  cannot  determine  it  without  six  months  no* 
tice.  Wyhurd  v.  TVdfc,  1  B.  &  P.  458.  If  the  bargainee  of  tithes 
for  one  year  underlet  them  to  the  occupiers,  no  notice  from  the  bar- 
gainee for  the  following  year  is  necessary.  Cox  v.  Braint^  3  Taunt. 
95.  A  composition  for  dUies  ceases  with  the  death  of  the  incum* 
bent,  as  far  as  regards  his  successor ;  if  the  successor  receives  the 
next  payment  he  is  Dable  to  the  executors  of  his  predecessor  for 
such  part  only  as  would  have  been  paid  to  him  in  kind  bad  he  sur- 
vived, and  not  fro  rata,  in  proportion  to  the  time  which  had  ran 
between  the  last  payment  and  his  death.  WiUianu  v.  PoweU, 
10  East,  269. 

(x)  Luch  V.  Bailey,  6  Price,  504.  A  pai*ol  contract  for  the  re- 
tainer of  tithes  is  merely  personal,  and  ceases  on  a  change  of 
the  occupier  or  incumbent,  Paynton  v.  Kirkby,  2^Chit.  R.  405. 
QlMB.  whether  it  be  prima  facie  evidence  of  value.    Ihid, 

(y)  Fell  V.  mUoH,  12  East,  8a 

fz)  Per  Richards,  C.  B.  in  Leech  v.  BaHey,  6  Price,  504.  Lord  ' 
Thurlow  was  of  a  diffeAsnt  opinion  in  Bishop  v.  Chichester,  on  the 
authority,  it  seems,  of  Adams  v.  Hewitt,  and  contrary  to  his  own 
judgment.  See  Peake's  L.  E.  443,  note  fc).  But  in  Bower  v.  Major, 
3  Moore,  216 ;  1  B.  &  B.  4,  a  refusal  to  pay  a  composition,  al- 
leging a  modiis,  was  held  to  be  sufficient  to  determine  the  com- 
position^ 
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and  induction,  wholly  void  (a).    But  this  is  no  defence  to       fart 
an  action  for  a  composition  for  tithes  where  one  year's         iv. 
composition  has  been  paid  (6),  or  to  an  action  for  use  and  — -^^^.i. 
occupation,  where  rent  has  been  paid  to  the  parson  (c). 

A  layman  (cl)  cannot  prescribe  de  rum  decimando^  either  Severanco. 
as  against  a  priest  or  lay  rector  (e) ;  for  the  maxim  of  law 
18  nuUum  tempm  occurrit  eccUsuB ;  and  therefore  the  mere 
fact  that  tithe  has  not  been  paid  affords  no  defence.  Tithe 
is  every  day  claimed  for  lands  inclosed  out  of  wastes, 
which  have)  never  paid  tithe  before  {f)*  But  as  eccle- 
siastics might,  previously  to  the  restraining  statutes,  have 
'  aliened  their  possessions  *9vb  modo{ff),  the  defendant*  H14 
may  prove  either  an  actual  severance  of  the  tithes,  or  that 
a  composition  real  has  been  entered  into. 

And  the  fact  of  severance  may  be  established  not  onlv  Proof  df 
by  means  of  the  deed,  but  also  by  such  presumptive  evi-  ■•^'•"^•» 
dence  as  warrants  the  conclusion  of  severance  in  fact. 
Thus,  in  the  case  of  the  Countess  of  Dartmouth  v.  Roberts  (A), 
it  was  proved  that  the  vicar  had  been  endowed  of  the  tithe 
of  hay  throughout  the  whole  parish  in  the  year  1253,  and 
that  the  riffht  remained  annexed  to  the  vicarage  on  the  dis- 
solution of  the  monasteries.  The  plaintiff,  on  the  other 
hand,  claimed  under  a  deed,  purporting  to  convey  the 
tithe,  dated  1676,  and  proved  perception  as  far  as  living 
memory  extended.  Evidence  was  also  given  that  the  vicar 
had  in  the  year  1777  instituted  a  suit  for  the  tithe  of  hay 
against  an  occupier  of  land  held  by  the  present  plaintiff, 
but  that  the  right  had  been  denied  by  the  defendant's  an- 
swer, and  the  suit  abandoned.  The  Jury  by  their  verdict 
negatived  the  claim  of  the  vicar ;  and  the  Court  held  that 

(a)  Hob.  168.  Brookshy  v.  ffaUs,  6  Taunt.  833.  [2  Marsh.  38. 
S.C.] 

(b)  BrookOy  v.  ffatUy  6  Taunt  333. 

(c)  C9oke  V.  LoxUy^  5  T.  R.  4. 

(d)  But  a  bishop,  his  tenant  or  copyholder,  may  show  that  he 
and  all  his  predecessors  have  held  the  manor  by  them  and  their 
tenants  discharged  of  tithes.    Bishop  of  Wifukester^B  case,  2  Co.  44. 

(e)  See  Lord  Mansfield  v.  Oarkej  5  T.  R.  264,  n. 

(P  Per  Lord  Kenyon,  MikhdL  v.  Walker^  5  T.  R.  260. 

(g)  See  the  observations  of  Duller,  J.  in  MUchtU  v.  Wdlktr^ 
5  T  R.  260;  and  of  Wilmot,  C.  J.  in  Lord  Manqfidd  v.  Clarke^ 
5  T.  bL  264,  n.  So,  although  a  college  is  disabled  by  the  stat. 
13  £liz«  from  making  a  grant,  yet,  as  before  that  statute  colleges 
were  at  liberty  to  make  such  grants,  if  it  appear  that  land,  although 
constantly  plouffhed,  has  paid  no  tithes,  the  case  will  lie  open  to  the 
presumption  ofa  grant.    Ibid. 

(h)  16  East,  334.    [See  1  B.  &  A.  182.] 
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PABT       the  verdict  was  right.   Loid  EHeiiboroa|;h  observed,  ^^  As- 
IV.         sumiiig  that  under  the  endowmeiii  the  vicar  was  once  well 
entitled  to  the  tithe  of  hay  co-extensive  with  the  limits 


BeremiM*  of  his  parish,  he  might,  before  the  restraining  statutes, 
have  granted  it  to  another  ecclesiastical  person,  with 
the  consent  of  the  patron  and  ordinary;  there  would 
then  have  been  a  portion  of  tithes  dissevered  from  the 
vicarage ;  and  there  was  evidence  that  it  was  so  dis- 
^  1415  severed,  *from  the  conveyance  of  the  tithe  in  1676  to 
Lord  Halifax,  which,  after  their  disseverance,  but  prior  to 
the  restraining  statutes,  might  have  got  into  lay  hands. 
We  therefore  want  to  pray  in  aid  only  this  8uppesiti<Mi  as 
to  these  portions  of  tithe  which  appear  to  have  been  en- 
joyed, dissevered  from  the  vicarage,  that  they  were  so  dis* 
severed.  And  in  favour  of  modem  enjoyment,  which  is 
the  best  interpreter  of  right  where  documentary  evidence 
does  not  exist,  'we  will,  in  conformity  with  Lord  Kenton, 
who  said  that  he  would  presume  two  hundred  deeds  ii  ne« 
cessary,  presume  that  a  disseverance  took  place.'^ 
ConpositiMi  A  real  composition  in  the  case  of  an  ecclesiastical  rec- 
^^  tor  must  have  been  made  before  the  13th  of  Eliz.  by  deed 

executed  by  the  incumbent,  together  with  the  patron  and 
ordinary,  by  which  the  particular  lands  were  freed  of 
tithes  in  consideration  of  a  recompense  to  the  incumbent 
and  his  successors  (A).  The  direct  evidence  of  such  a 
composition  is  the  deea  itself;  this  evidence  can,  however, 
rarefy  be  expected  (I).  And  such  a  composition  ma^  be 
established  by  evidence  short  of  the  production  ot  the 
deed  (m). 

But  mere  usage  in  receiving  a  specific  money  payment 
in  lieu  of  tithes  is  not  in  itself  sufficient  evidence  on  which 
to  found  a  presumption  of  such  a  deed ;  for  temporary 
agreements  may  be  continued  for  convenience  by  a  sue* 
cession  of  incumbents ;  and  there  is  no  adverse  enjoyment, 
such  as  supplies  a  presumption  of  a  grant,  in  oniinary 
cases  (n). 
The  rule  is  also  to  be  considered,  it  seems,  partly' as  a 
*  1416  rule  of  policy  to  prevent  the  church  firom  being  ♦defilad- 
ed ;  were  it  otherwise,  every  bad  modus  would  be  turned 

(k)  Gibson's  Codex,  tit.  30.  c.  5.     Degge's  P.  C.  part  9  c.  20 
Knight  V.  BaUey,  2  B.  &  P.  204. 

(7;  2  B.  &  P.  206. 

(m)  Ibid,  and  Sawbridge  ▼.  Benton^  2  Anstr.  375. 

(n)  P.  C.  Knighi  v.  Halsey,  2  B.  &^  P.  206 ;  supra,  1214. 
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into  m  good  compoehioii  (o),  and  consequeBtly  none  caM  pjlbt 

be  pfesumed  which  is  subsequent  to  the  stat.  1 3  Eiiz.  Hence  nr. 
it  is  now  an  established  rule  that  some  evidence*  ind>  pen* 


dently  of  mere  usage,  must  be  adduced,  to  show  that  such  CompocitioA 
composition  did  once  exist  (p).     As,  where  instniinents  ^''* 
are  given  in  evidence  which  strongly  denote  that  such  a 
transaction  has  taken  place  (q). . 

So,  wheie  in  fact  the  occupier  has  long  retained  that 
wluch  by  law  he  ought  not  to  retain,  and  yielded  to  the  par* 
Mm  that  which  of  common  right  he  is  not  bound  to  yield,  this 
mutuality  of  loss  and  gain  acquiesced  in  for  a  length  of 
time  is  strong  corroborating  evidence  that  such  an  agree- 
m&ai  has  been  executed  by  the  necessary  parties.  But  the 
bare  fiict  that  the  parson  has  received  less  than  of  conunon 
right  is  due,  or  that  which  is  due  in  a  less  beneficial  man- 
ner, is  not  a  ground  for  presuming  a  real  composition ;  for 
where  there  is  no  muti^aiity  it  cannot  be  ift'esumed  that  the 
parson,  with  the  consent  of  the  patron  and  ordinary,  agreed 
to  forego  his  legal  rights  (r). 

A  disseverance,  or  composition  real,  cannot  be  presum* 
ed  from  the  mere  fact  ot  non-payment  of  tithes  to  the 
church.  Upon  a  bill  filed  by  the  vicar  of  Chatteris  for  an 
account  of  the  tithes  of  a  tract  of  land  called  Acre  Fen, 
and  where  it  was  answered,  that  from  time  immemorial, 
and  before  the  endowment  of  the  vicarage,  ^the  rector  *  1417 
impropriate  held  the  Miles  Lands  in  lieu  of  the  tithes  of 
Acre  Fen,  but  no  evidence  was  offered  to  prove  this,  except 
that  no  tithe  within  living  memory  had  been  paid  in  re- 
spect of  Acre  Fen,  and  the  deposition  of  a  witness  as  to 
hearsay  declarations  by  old  persons,  since  deceased,  that 
the  Miles  Lisnds  had  been  given  in  lieu  of  the  tithes  of 
Acre  Fen,  the  deposition  was  rejected,  and  tlie  evidence 
held  to  be  insufficient^(«). 

As  an  ecclesiastical  rector  cannot  sever  the  tithes  by 
grant,  no  grant  can  be  presumed ;  but  inasmuch  as  a  lay 
unpropriator  may  sever  and  aliene  the  tithes,  it  may  no 

(0)  KhiM  V.  HdUey^  a  B.  &  P.  206 ;  Heatheate  v.  Mainwaring, 
3  wo.  C.  C.  317. 


fp)  RMnwH  V.  JtppUton^  4  Wood,  10.  Howes  y.  iSwatn,  4  Wood, 
313.  Knimhi  v.  Hoteey,  in  Dom.  Proc.  2  B.  &  P.  173.  206.  Per 
Lord  Harawicke,  Roih!trham  v.  Fanshawe,  3  Atk.  628. 

(q)  Saubridge  v.  BenUm^  2  Anst.  375. 

{r\  Knighi  V.  HaUey,  2  B.  &  P.  206.  RoUe's  opinion  in  the  case 
of  the  Earl  of  Hertford  v.  Leech,  8  Car.  I. ;  2  Dan  v.  Abr.  611,  tit. 
Dismesj  I.  pi.  2 ;  Vin.  Ab.  tit.  DUmts,  (I.  a)  pi.  2. 

(9)  ChaifieU  V.  Fr}itr,  1  Price,  253 :  Wood  B.  dUs^nlinitt. 
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PABT       doubt  be  preBumed,  upon  proper  evidence,  that  he  has 
IT.         done  so.    Doubts,  however,  have  occurred  upon  the  ques* 
tion,  what  evidence  will  be  sufficient  to  support  such  a 


CempontjoD     presumption.    It  is  clear,  that  proof  of  actual  and  con- 
**^'  tinned  possession  of  the  tithes  by  the  party  who  claims  ad- 

versely to  the  rector,  is  evidence  on  which  the  existence 
of  a  grant  may  be  founded  (i). 

But  in  the  cases  of  the  Carparaiian  of  Bury  v.  Evatu  (u), 
J)ragk  V.  Edwards  {x)f  and  Meade  v.  JVbr6iiry  (y),  it  was 
held  that  the  long  enjoyment  of  lands  without  payment  of 
tithes  was  not  a  sufficient  foundation  for  presuming  a  grant 
'  from  the  lay  impropriator.  On  the  other  hand,  Wiunot, 
*  1418  C.  J.  in  the  case  ot  Lord  *  Manefidd  v.  Clarke  (z),  was  of 
opinion,  that  if  in  the  case  of  a  lay  impropriator,  it  appear- 
ed that  land  had  been  constantly  ploughed,  and  that  tithes 
had  never  been  paid,  the  case  was  open  to  the  presump- 
tion of  a  grant,  tnd  that  it  had  been,^  settled  in  Rolheimm 
V.  FanduKwe  (a).  • 

Buller,  J.  m  the  case  ofMiUheO,  v.  Walker  (6),  intimated 
his  opinion  that  such  non-payment  would  afford  some 
ground  for  such  a  presumption. 

Lord  Loughborough,  in  the  case  of  Rose  v.  CaUand  (c), 
expressed  his  disapprobation  of  the  doctrine  in  the  Court 
of  Exchequer,  in  not  presuming  a  grant,  under  such  cir- 
cumstances, by  the  lay  improjmator. 

Lord  Mansfield,  in  the  case  of  Franklin  v.  Holmes  (d), 
expressed  his  disapprobation  of  the  doctrine,  that  a  com- 
position real  could  not  be  proved  by  presuming  a  grant 
before  the  stat.  13  Eliz. 

(t)  StruU  V.  Bakery  4  Gwil).  1430,  and  the  cases  there  cited ;  and 
per  Richards,  C.  B.  in  Meade  v.  Abrftury,  3  Price,  345.  Scott  v. 
M-ey,  4  Gwill.  1174. 

(u)  3  Gwill.  757. 

(x)  3  Anst  702. 

(y)  2  Price,  336.  Note,  that  in  this  case,  in  addition  to  the  mere 
evidence  of  non-payment,  it  appeared  that  the  land  in  question  had 
once  been  in  the  possession  of  the  lay  impropriator ;  that  a  former 
impropriator  had  declared  that  the  land  was  tithe-free ;  and  that 
fifteen  years  before  the  impropriator  had  executed  a  lease  of  tithes, 
excepting  the  land  in  question.  But  the  Court  held  that  this  evi- 
dence was  not  sufficient  to  support  the  presumption  of  a  grant. 

[x)  5  T.  R.  264,  n. 

(a)  3  Atk.  628 ;  1  £den*s  Cases  in  Chan.  276. 

(b)  5T.R.260. 

(e)  5  Ves.  186.  Note,  the  dictum  of  Lord  Loughborough  in  that 
case  was  extra-judicial.    Per  Richards,  B.  2  Price,  367. 

(d)  3  Gwill.  1229. 


I>EPENCE.--COMPOSITION  REAL.  1418 

Lord  Eldon,  C.  observed  (e),  that  there  was  a  decision       part 
in  the  Court  of  Exchequer  against  it  in  the  year  1727,  '      iv. 
and  that  both  Lord  Talbot  and  Lord  Hardwicke  struggled  - 

against  it«  Composition 

In  the  case  of  Meade  v.  Norbury  (/),  Wood,  B.  argued  '•*^' 
very  strongly  that  a  grant  was  to  be  presumed,  insisting, 
that  upon  general  and  established  legal  principles,  a  grant 
was  to  be  presumed  from  long-continued  enjoyment ;  and 
that  as  a  grant  on  such  evidence  might  be  presumed,  and 
had  frequently  been  presumed,  *  against  the  Crown  it-  «  1419 
self  (^)  a  forttoriy  it  might  be  presumed  against  a  grantee 
under  the  Crown. 

Without  entering  into  any  discussion  on  this  question, 
it  may  be  observed,  that  at  all  events  the  grounds  of  pre- 
sumption in  the  two  cases  differ  very  essentially.  An  ec- 
clesiastical rector  could  not  enter  into  any  composition 
even  before  the  statute  13  Eliz.,  without  receiving  in  re- 
turn a  recompense  which  should  enure  to  himself  and  his 
nuxessor$  ;  and  a  rule  of  policy  intervenes,  founded  on  the  | 

necessity  of  preserving  the  rights  of  the  church,  and  per- 
haps also,  the  consideration  that  ecclesiastical  incumbents, 
who  have  a  mere  life-interest  in  the  temporal  revenues  of 
the  church,  are  likely  to  be  more  negligent  in  permitting 
encroachments  than  laymen  would  ba  m  respect  of  their 
own  private  absolute  property.  A  layman,  on  the  other 
hand,  might  aliene  at  any  time,  as  well  before  as  after  the 
statute,  of  his  own  authority,  for  a  sum  in  gross,  and  is  as 
likely  to  guard  and  husband  such  property  with  as  much 
vigilance  and  industry  as  anv  other,  so  that  the  same  de- 
gree of  presumption  is  afforded  by.  his  laches  as  in  any 
other  case  of  private  property ;  and,  finally,  no  rule  of  po- 
licy intervenes  to  counteract  the  usual  and  ordinary  rules  of 
presumption.  Whatever,  therefore,  the  law  may  be  on 
this  question,  it  is  impossible,  in  principle,  to  doubt  that 
stronger  evidence  is  necessary  to  prove  a  composition  in 
the  case  of  an  ecclesiastical  than  in  that  of  a  lay  rector. 
:•  Where  the  defendant  insists  upon  a  discharge  by  a  Modus. 
modus,  it  is  of  course  incumbent  upon  him  to  prove  *  the  *  1420 
payment  of  a  sum  in  lieu  of  tithes  so  small  that  it  may  be 

(e)  17  Ves.  127. 

(f)  2  Price,  345. 

(g*)  R,  v.  Carpenter,  2  Sho^.  48.  Mayor  of  Hull  v.  Horner^  Cowp. 
102.  Rowel  V.  MUbanke^  1  T.  R.  399,  n.  Oxenden  v.  Skinner^  4 
G  will.  1513.  Vide  supra^  1221.  See  also  the  opipion  of  Clarke,  B. 
in  Fanshawe  v.  Jtfbre,  2  Gwill.  780.  In  the  case  ofBemey  v.  Harvey^ 
(17  Ves.  119),  Eldon,  C.  adopted  the  distinction  between  actual 
pernancy  and  a  mere  retainer. 
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considered  to  have  been  en  immemorial  pajrment.  Sach 
payment,  when  established  in  evidence,  will  usually  in* 
pose  upon  the  plaintiff  the  burthen  of  showing  its  origin, 
although  the  witnesses  term  it  a  composition  (A).  A  vari^ 
once  in  the  amount  paid  destroys  the  modus  (jf ). 

The  aatare  of  the  evidence  adapted  to  establish  or  rebot 
a  modus,  or  to  establish  a  right  to  tithe  by  special  cmtom, 
has  already  been  adverted  to.  The  documentary  evidence 
in  such  cases  consists  in  judgments,  decrees,  depotitione, 
bills  and  answers,  public  surveys,  inspeximuses,  terriers, 
books  of  account,  or  other  private  .writm^s. 

A  verdict  between  a  parson  and  occupier  of  lands  is  evi- 
dence, though  not  conclusive,  upon  the  like  point  between 
the  parscm  and  another  occupier  relating  to  the  simie 
lands  (t). 

A  decree  between  the  same  parties,  <hi  the  same  point, 
is  conclusive  evidence  (it).  But  it  is  not  conclusive  where 
the  parties  to  the  suit  were  not  competent  to  bind  the  right 
in  question.  Thus,  in  a  suit  between  the  vicar  and  occu- 
piers for  an  account  of  small  tithes,  a  former  decree  be- 
tween the  vicar  and  impropriator,  declaring  the  former  to 
be  itttitled  to  all  small  tithes  under  the  endowment,  wa6 
held  to  be  inconclusive ;  for  the  vicar  had  no  power  to 
bind  the  interests  of  his  successors,  and  the  decree  in  his 
favour  could  not  be  more  conclusive  than  if  it  had  been  to 
his  prejudice,  and  it  was  considered  to  be  of  no  more  force 
in  respect  of  the  successors  of  the  vicar,  who  was  a  party 
to  it,  than  a  decree  for  an  account  of  the  tithes  ({). 

*  Where  the  defendants,  in  an  action  by  a  rector  for 
tithes,  insisted  that  the  lands  ftMrmerly  belonged  to  a  mo*- 
nastery,  dissolved  by  the  stat.  81  Hen.  VIII.,  and  oflerad 
in  evidence  a  decree  to  which  the  lessee,  and  not  the  im- 
propriator, was  a  party,  it  was  held  that  it  was  admissi- 
ble (si),  on  the  ground  that  it  would  have  been  evidence 
for  the  plaintiff,  had  the  lessee  prevailed. 

But  in  general  a  decree  is  not  admissible  unless  it  re- 
late to  the  same  lands  and  title  (n). 

(h)  DriffM  V.  Orrta^  6  Price,  3S25.  Or  although  the  witnesses 
term  it  a  rent.    Manhy  v.  Lodge,  9  Price,  346. 

(j)  Short  V.  Lee,  2  J.  &  W.  498. 

(i)  Benson  v.  CHive,  Owill.  702.    Travis  v.  Chalmer,  OwiU.  1235. 

(k)  Vol.  I.  p.  190.     Carr  v.  Heaton,  Gwill.  1258. 

(I)  Carr  y.  HecAon,  Gwill.  1258. 

(m)  Bishop  of  Lincoln  v.  EUis,  Gwill.  633 ;  Bunb.  110,  S.  C.  Per 
Montague,  C,  fi.  and  Price,  B. ;  but  Page,  B.  dissented. 

(n)  Benson  v.  OUve,  Gwill.  701 ;  Bunb.  284. 
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A  decree  professing,  to  establish  customs  of  tithing,  and  part 

modes  of  payment,  obviously  illegal,  as  moduses  founded  iv. 
on  agreements  not  ratified  by  the  ordinary  and  patron,  and 


not  on  a  bona  fide  adverse  suit  to  establish  the  moduses^  Verdict,  &c. 
and  pronounced  in  s^  cause  to  which  the  patron  and  ordi- 
nary were  not  parties,  is  not  binding  either  on  the  church 
or  the  court  (0). 

.  Depositions  taken  in  a  former  cause  between  the  par-  Depositions. 
ties,  or  those  who  claim  under  them,  upon  the  same  ques- 
tion, are  admissible  {p)  after  the  death  of  the  deponents  (9). 
And  it  has  even  been  held,,  that  on  the  trial  of  an  issue  to 
try  whether  the  vicar  was  entitled  to  agistment  tithe,  de- 
positions in  a  former  suit  between  a  lessee  and  an  occu- 
ftter  were  admissible  against  the  vicar,  although  neither  the 
bill  nor  answer  were  produced,  and  although  the  vicar  was 
not  a  party  but  a  witness  in  that  suit  (r).  But  the  princi- 
ple of  this  decision  seems  to  be  very  questionable. 

*  Upon  a  question  of  modus,  the  answer  of  the  defen-  *  1422 
dant  to  a  former  bill  filed  by  the  same  plaintiff,  in  which  Bui  and  an- 
he  set  up  a  different  modus  relating  to  the  same  lands,  was  '^'* 
held  to  be  admissible  evidence  («).     An  answer  by  a  rec- 
tor to  a  bill  filed  to  establish  a  modus  of  a  certain  measure 
of  meal  as  to  one  farm,  admitting  that  ihe  parish  was  ex- 
empt in  consideration  of  a  commutation  for  meal,  was  held 
to  be  strong  evidence  to  prove  a  district  modus  {i). 

Ancient  documents  of  a  public  nature,  made  under  au-  Sumyi. 
thority,  are  also  admissible,  and  frequently  very  material 
evidence  in  cases  of  this  description,  such  as  pope  Nicho- 
las's taxation  ;  the  ecclesiastical  survey,  and  minister's  ac- 
counts in  the  time  of  Henry  the  8th  ;  and  the  parliamenta- 
ry surveys  in  the  time  of  the  Commonwealth.  These  do- 
cuments are,  however,  by  no  means  conclusive  in  their  na- 
ture, especially  where  an  inference  is  attempted  to  be 
made  from  their  silence  as  to  a  modus,  in  opposition  to  po- 
sitive testimony  (u). 

(o)  Jenkinson  v.  Royston^  5  Piice,  495. 

(p)  Morgan  y.  JV*m22,  GwUl.  1046. 

(q)  Vol.  I.  p.  961-^64. 

(r)  Ittinguwrth  v.  Leigh,  Gwill.  1615.  But  see  ScoU  v.  Mgwd^ 
GwiH.  12m. 

is)  JUhAy  v.  Power,  Gwill.  1339. 

(i)  De  WhdpdaU  v.  MUbam,  5  Price,  485. 

(u)  In  a  late  case  Dnj/Uld  v.  OrrtU^  6  Price,  325,Vhere  a  parlia- 
mentary survey  was  oflSired  in  evidence  to  impeach  a. modus,  Rich- 
ards, C.  B.  observed,  '^The  fact  of  a  parliamentary  survey  not  re- 
ferring to  a  modus  is  nothing  when  opposed  toproof  of  actual  pay- 
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PAST  The  Kine's  books  are  concluisive  evidence  of  the  value 

nr.         of  a  living^);  but  ancient  valuations  are  not  conclurive, 

— — ^—  either  as  to  the  value  of  lands  or  of  livings  (y). 

*  1433  *  A  survey  of  a  religious  house  taken  in  uie  year  1563, 
was  held  to  be  good  evidence  to  prove  the  vicar's  right  to 
small  tithes  (s).  And  copies  from  the  cathedral  churches 
of  the  surveys  of  crown  and  church-lands,  made  under  par- 
liamentary commissions  in  1647,  have  been  held  to  be  ad- 
missible  evidence,  the  originals  having  been  lost  in  the  fire 
of  London  (sr). 

T«rri«r.  \  terrier,  as  has  been  seen  (a),  is  an  instrument  made 

under  the  authority  of  the  canon  law,  and  it  derives  its  au* 
tfaority  from  being  found  in  the  proper  place  of  deposit, 
the  church-chest  (6),  the  bishop's  register-office  (c),  or  the 
registry  of  the  archdeacon  of  tne  diocese  (d),  or  from  such 
a  connection  established  between  the  instrument  and  the 
place  where  it  is  found,  as  reasonably  accounts  for  its  situ- 
ation (e). 

A  terrier  is  alwavs  strong  evidence  against  the  parson, 
but  not  for  him,  unless  it  be  si^ed  by  the  churchwardens ; 
and  where  they  are  of  his  nommation,  by  some  of  the  sub- 
stantial inhabitants  also. 

In  a  suit  between  the  vicar  and  an  impropriatrix  for  the 
recovery  of  agistment  tithe,  it  was  held  that  terriers  signed 
by  the  churchwardens  only,  stating  that  the  vicar  hsid  all 
small  tithes  generally,  were  admissible  ;  for  it  was  signed 
by  persons  not  only  disinterested,  but  bound  from  their 

ment.  Had  that  document,  though  it  is  oert^nly  entitled  to  great 
weight  on  some  questions,  even  stated  that  there  was  no  modus,4t 
would  not,  as  being  on  that  subject,  its  inter  alios  €uia,  be  strong 
enough  to  overturn  the  positive  evidence  of  actual  payment ;  still 
less  is  the  mere  omission  to  mention  it  sufficient."  And  see  Jee  v. 
Hockley,  4  Price,  87 ;  5  Price,  377.  The  ecclesiastical  survey  deea 
'Dot  mention  moduses,  therefore  no  inference  can  be  drawn  from  its 
silence.    Robinson  v.  fFUliamson,  9  Price,  139. 

(x)  Stump  v.  Ayliffey  Gwill.  536  ;  Dy.  237 ;  Cro.  Eliz.  853 ;  Cro. 
Car.  456 ;  2  Lutw.  1305 ;  17  Vin.  Ab.  362. 

(y)  Gwill.  857. 1240. 1347. 

(s)  Travis  v.  Oxtony  Gwill.  1066. 

(z)  UnderhiU  V.  Durham^  Gwai  542. 

(a)  Vol.  I.  p.  169. 

(b)  4  Price,  218. 

(c)  Vol.  I.  p.  170.  Jtkins  v.  HaUon,  Gwill.  1406 ;  2  Anst.  386 ; 
3  Sum.  Ecc.  Lf  379. 

(d)  4  Price,  218. 

(''}  MtRer  v,  FhirUr,  GwilU  1406 ;  supta.  Vol.  I.  p.  171. 
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official  duty  to  sign  it,  and  the  want  of  the  vicar's  signa«>       pabt 
ture  made  it  stronger  evidence  in  his  favour  (/).                        iv. 
*  Such  instruments,  when  signed  by  the  minister  and 


parishioners,  frequently  afford  me  strongest  evidence  that  *  1424 
can  be  adduced,  either  to  disprove  a  modus  altogether,  or  Terrier, 
to  deleimine  the  legal  nature  of  a  payment  (g), 

A  map  made  by  one  as  lord  of  a  manor,  and  produced 
by  him,  is  evidence  against  him  on  an  issue  between  him- 
self and  the  rector,  whether  the  former  by  himself,  or  by 
his  agent,  was  in  possession  of  glebe  lands  belonging  to 
the  plaintiff  (A). 

It  has  been  seen  that  books  of  account  of  a  preceding  Bookeofae- 
rector  or  vicar,  relating  to  tithes,  are  evidence  for  his  sue-  ^^^* 
cessors  (t).  So  also  are  the  books  of  a  deceased  lessee  of 
an  impropriate  rectory,  afler  the  expiration  of  his  inte- 
rest (k).  For  he  was  under  no  greater  temptation  to  fabri- 
cate false  entries  than  a  rector  or  vicar  would  be.  What 
he  might  insert  would  not  be  evidence  during  the  term, 
either  for  himself  or  his  assignee.  So  a  book  of  a  former 
collector  of  ancient  date,  found  in  the  hands  of  his  success- 
or, was  admitted  in  evidence^  although  his  hand-writing 
could  not  be  proved  (l), 

A  memorandum  in  an  old  book  purporting  to  be  a  pa- 
rish-register, and  kept  in  an  iron  chest  in  the  vicarage. 


If)  lUinguwrlk  v.  Leighy  GwiU.  1615 ;  B.  N.  P.  248. 

(g)  See  MtfUon  v.  HarriSf  3  Price,  19 ;  Drake  v.  Smyth^  5  Price, 
Where  subsequent  terriers  all  mention  a  money  payment, 
their  effect  is  not  overcome  by  the  omission  in  former  terriers ;  one 
of  which  stated  that  there  was  no  prescription,  and  another,  that 
all  petit  tithes  were  due.    Stuart  v.  Greenall,  9  Price,  113. 

(h)  Mott  V.  WUkinaon,  OwiU.  1585 ;  8upra,  Vol.  I.  327. 

(i)  Vol.  I.  p.  320,  Ld.  ArundeV%  case,  GwiU.  620 ;  12  Vin.  Abr. 
255,  pi.  3 ;  Legros3  v.  Lovemore,  GwiU.  529.  A  rector's  books 
which  remain  in  his  own  possession  are  less  entitled  to  credit  than 
receipts.    Robinson  v.  fftlUamson,  9  Price,  139. 

(k)  lUinguortk  v.  Leigh,  GwiU.  1617.  It  has  been  held  that  the 
books  of  a  lay  impropriator  are  also  admissible  in  evidence.  Short 
V.  Lu,  2  J.  &  W.479. 

(I)  Janes  v.  fFaUer,  GwiU.  647.  As  the  character  of  a  tithe  col- 
lector ts  a  private  one,  proof  of  his  being  such  must  usually  be  ffi- 
ven  to  warrant  the  reading  of  his  entries.  Short  v.  Lee,  2  J.  &  W. 
490 ;  and  see  BuUen  v.  Michel,  2  Price,  399 ;  Manby  v.  Curtis,  1 
Price,  229 ;  lUinpoorih  v.  Leigh,  4  G  wUl.  1618.  But  where  a  char- 
ter of  incorporation  required  the  appointment  of  two  proctors  an- 
nually to  receive  tithes,  it  was  held  that  their  accounts,  coming  out 
of  the  archives  of  the  corporation,  were  admissible.  Short  v.  Lee, 
2J.&W.490. 

Evidence  to  prove  a  farm  modus  must  show  that  the  farm  was 
u^  ancient  one.    Stuart  v.  Chretnail,  9  Price,  112. 


1424  TITHES. 

PABT       and  containing  a  memorandom  by  a  former  vicar,  as  to  his 
IV*         gathering  tithes  in  kind  from  some,  and  agreeing  with 
— — «^— *  others,  has  been  admitted  as  evidence  for  a  succeeding 
vicar  (m), 

*  1425      *Tne  vicar's  books  have  also  been  received  in  evidence 

to  show  that  money  payments  made  in  lieu  of  tithe  were 
regulated  by  the  poor's  rate  (n). 
Cottom  ofotli-      The  custom  of  tithing  in  other  parishes  is  not  adftiissi- 
er  pwiibM.      ble  (o).    Where  the  plaintiff  on  a  bill  for  tithes  in  kind  al- 
leged  that  he  was  entitled  to  such  tithes  in  the  townships 
A*  and  B.  and  olSered  evidence  of  payment  of  such  tithes 
throughout  the  rest  of  the  parish,  it  was  doubted  whether 
such  evidence  was  admissible  ;  and  the  Court  decided  in 
favour  of  the  claim  on  other  grounds  {p), 
ReputBtSon,         Reputation  and  traditionary  evidence  are  also  admissi- 
ble {q)f  subject  to  the  rules  already  adverted  to  {r\.    Such 
evidence  must  be  general  in  its  nature,  and  is  inaomissible 
for  the  purpose  of  provine  a  particular  fact  («)• 
•ohred  *mooat-      Next,  it  is  a  good  defence  to  show  that  the  lands  be- 
teiy.  longed  to  a  monastery  dissolved  by  one  of  the  statutes  31 

*  1426  H.  8.  c.  13  ^  32  H.  8.  c.  24  {i),  which  held  the  *  land  dis- 

(m)  Drake  v.  Sn^fk^  5  Price,  369. 

(n)  WaUar  v.  Uolman,  4  Price,  171. 

(o)  Erskine  v.  Rufie,  Gwill.  964. 

(p)  Travis  y.  Ckalaner,  GwiD.  1237. 

(a)  Stranskam  v.  CuUington,  Cro.  Eliz.  228  ;  Congley  v.  HaU,  2 
RoU.  R.  125.  See  Morley  v.  Davies,  11  Price,  162.  Per  Wood,  B. 
Evidence  of  reputation  of  payments  in  lieu  of  tithes  is  entitled  to 
respect.    Robinson  v.  Williamson^  9  Price,  139. 

(r)  Supra,  VoL  I.  p.  59 ;  Supra,  p.  1208. 

{s)  Harufoody.  Sims,  1  Wightw.  112;  VoL  I.  p.  63.  In  Chat- 
JUld  v.  Fryer,  1  Price,  253,  where  the  defendant  contended  that 
lands  called  the  Miles  had  been  given  to  the  rector  in  lieu  of  tithe 
upon  Acre  Fen,  and  proof  was  given  that  tithe  had  never  been  paid 
for  Acre  Fen,  the  Court  of  Exchequer  (Wood,  B.  dissentiente)  held 
that  a  deposition  statins  tiiat  the  deponent  had  heard  many  old 
f»eople  declare  that  the  Miles  had  been  given  to  the  vicar  in  lieu  of 
tithes  was  inadmissible.  It  is  to  be  observed,  that  in  that  case  no 
evidence  was  given  of  possession  of  the  Miles  by  the  vicar,  but 
that,  on  the  contrary,  it  appeared  that  it  was  in  the  possession  of 
a  person  who  was  not  shown  to  have  derived  his  title  from  the 
rector. 

(t). These  statutes  continued  the  exemption  in  the  grantee  which 
was  before  enjoyed  by  the  monastery.  Hence,  if  a  monastery 
seised  of  lands  and  a  rectory,  had  paid  no  tithes  within  memory, 
such  lands  also  are  exempted  on  the  ground  of  a  perpetual  unity 
of  possesion,  for  they  could  not  pay  tithe  to  themselves,  CUmUr* 
Deane,  Gwill.  1354 ;  Slade  v.  Drake,  Hob.  295.  Owill.  390.  And 
if  the  unity  be  proved,  the  presumption  will  be  in  favour  of  the  ez< 
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charged  from  tithes  by  prescriptioa,  or  the  Pope's  bull,  or  vjotr 

composition  real,  or  by  the  privilege  of  a  particular  order.  it. 
The  fact  that  the  lands  belonged  to  a  monastery  is  usu- 


ally proved  by  means  of  the  surve-  taken  at  or  soon  after  Lands  of  a  dis- 

lery. 


the  time  of  the  dissolution,  or  other  public  documents,  '**^**^  mon*"- 


most  of  which  are  deposited  either  in  the  augmentation-of- 
fice or  chapter-house. 

Mere  proof  that  the  lands  belonged  to  such  a  religious 
house  ia  prima  facie  evidence  that  they  immemorially  held 
it  so  discharged  (u).  A  presumption  which  cannot  exist 
unless  the  monastery  itself  was  founded  before  the  time  of 
legal  memory. 

2dly.  The  exemption  may  be  established  by  evidence  of 
the  Pope's  bull,  which,  as  has  been  seen,  must  be  proved 
by  the  production  of  the  bull  itself,  or  an  exemplification 
of  it  under  the  bishop's  seal. 

3dly.  By  evidence  that  the  lands  belonged  to  a  privile- 
ged order,  as  the  Templars,  Cistertians,  and  Hospitallers, 
before  the  council  of  Lateranin  the  year  1215  ;  for  thestat. 
2  H.  4.  c.  4,  operated  to  prevent  such  orders  from  acquiring 
further  exemptions,  but  left  those  untouched  which  existed 
before  that  council  (x).  But  if  the  lands  have  paid  tithes, 
a  presumption  will  arise  that  they  were  purchased  after 
that  time  (y).  This  privilege,  *  however,  extends  no  *  1427 
farther  than  to  lands  in  the  possession  of  a  tenant  in  fee, 
or  in  tail  (z) ;  a  lessee  for  life  or  years,  unless  he  hold  im- 
mediately from  the  Crown,  is  chargeable  for  such  lands 
during  his  occupation  (a). 

Barren  lands  newly  inclosed  are  also  exempted  from  Barren  lands. 
tithe  {b)  for  the  space  of  seven  years.    This  is  matter  of 
proof  on  the  part  of  him  who  claims' the  exemption  (c). 
The  question  in  such  cases  is,  whether  the  land  be  suapie 

emption ;  this  is  therefore  in  effect  a  discharge  by  prescription. 
See  Sav.  62 ;  Hob.  298.  The  exemptions  do  not  extend  to  lands 
which  came  to  the  crown. by  the  stat.  27  H.  VIII.  c.  28,  which  dis- 
solved the  lesser  abbeys  ;  or  by  the  1st  Ed.  VI.  c.  14.  2  Co.  47 ; 
Ihsset  V.  Francklin,  T.  Ray.  225. 

(u)  Hob.  900.  But  where  it  appeared  that  the  lands  were  in 
lay  hands  shortly  before  the  Dissolution,  it  was  held  that  the  ex- 
emption could  not  be  supported.    Page  v.  WHaoriy  2  J.  &  W.  524. 

(x)  Toller  on  Tithes,  173 ;  3  Burn's  Ecc.  L.  403,  5th  ed. 

(y)  Lord  v.  JSirk,  Bunb.  122. 

(z)  mUan  V.  Redfnan,  Hardr.  174 ;  Peake's  L.  £.  446. 

(a)  Owen,  46. 

W  2  &  3  Edw.  VI,  c.  13,  s.  5. 

(c)  Lord  Stlsea  v.  PaweU,  6  Taunt.  297. 


1427  TITHEB. 

PABT       natura  iterilis  (dSy  or,  accordaig  to  Lord  Cdce»  be  not  apt 
IT.        for  tillage  (e).    Tbe  object  of  the  act  was  to  encoarage 
I    ■  agriculture  (/) ;  and  therefore  although  the  land  produce 

some  fruit  it  may  still  be  barren  within  the  meaning  of  tbe 
Act,  for  no  land  is  so  steril  that  it  will  not  with  the  aid  of 
labour  and  pains  produce  somethinff .  On  the  odier  hand, 
no  kuid  is  so  fertile  as  to  yield  timeable  fruit  spontane- 
ously. The  question  therefore  seems  to  be,  whether  the 
land  in*  its  natural  state  be  so  barren  and  ungrateful,  so 
unapt  for  tillage,  as  to  require  an  extraordinary  expense, 
either  in  manure  or  labour  to  subdue  its  evil  qualities,  and 
reduce  it  to  a  proper  state  of  cultivation  (f ). 
Curtom  of  jf  the  plaintiff  declare  for  a  tenth,  but  it  turn  out  *  that 

^#  1428  ^^  ^^^  custom  he  is  entitled  to  an  eleventh  part  only,  he 
cannot  recover  (h).  But  he  does  not  lose  his  common-law 
right  unless  the  custom  or  modus  be  found  by  the  Jury  (t). 
Where  the  plaintiff  declared  for  the  tenth,  but  gave  in  evi- 
dence a  terrier,  which  showed  that  he  was  entitled  to  an 
eleventh  only,  aind  the  witneases  on  both  sides  jH'oved  dif- 
ferent money  payments  bv  way  of  composition,  but  the 
custom  of  tithing  was  not  left  to  the  Jury,  it  was  held  that 
the  evidence  was  not  a  ground  of  nonsuit,  and  that  no 
modus  or  custom  being  established  the  plaintiff  was  enti- 
tled to  the  common-law  tithe. 

Whether  tithes  have  been  regularly  set  out  is  of  course 
a  question  of  law.  At  common  law,  grass  is  titheable  in 
grass  cocks,  after  having  been  tedded  in  liie  process  of 
making  it  into  hay  (k).  And  wheat  is  Utheable  in  the 
sheaf  and  not  in  the  shock  (/) ;  and  the  parishioner  must 
leave  his  nine  parts  in  the  field  a  reasonable  time  to  ena- 
ble the  parson  to  compare  his  tithe  with  them  (m).     But 

W2M.  &S.358. 

(e)  2  Inst.  656. 

CP  B.  N.P.  191;  1  Ves.  117. 

(g)  fTarmck  v.  Coaina,  2  M.  &  S.  349 ;  5  M.  &  S.  166 ;  Lord 
Sdsta  V.  Powell,  6  TaunL  297.    And  see  2  Inst.  656 ;  fFiU  v.  Bueky 

3  Bulst.  166;  StockweU  v.    Terry,  1  Ves.  117 ;  Jones  v.  Le  Davidy 

4  GwiU.  1336 ;  1  Freem.  335 ;  Dyer,  170,  b. ;  SheringUm  v.  FUd- 
wood,  Cro.  Eliz.  475 ;  Bifron  v.  Lamlf,  4  GwiU.  1594 ;  Com.  Dig. 
Dismes,  H.  15. 

(h)  See  Blundell  v.  MaudesUy,  15  East,  641. 

^t;  Ibid. 

(k)  Nieufman  v.  Morgan,  10  East,  5 ;  HdUtwU  v.  Trappei^  2 
Taunt.  55. 

(I)  HaUitpdl  v.  Trapj^,  2  Taunt  55 ;  SkaOerosM  v.  JouU,  13  East, 
261.  As  to  hops,  see  Knight  v.  IMtwJ  T.  R.  86;  2  B.  &F.  172; 
turnips,  Blaney  v.  FFhUaker,  oited  10  East,  12. 

(m)  Ibid. 


EJECTMENT.  1428 

the  Gommon-Iaw  mode  of  setting  out  tithes  may  fipequently       pa&t 
be  shown  to  be  Taried  by  proof  of  a  particular  custom.         iv. 

As  a  custom  throughout  the  parish  for  the  parson  to  take -...i.. 

only  the  eleventh  shock  of  wheat  in  consideration  of  the  Custom  of 
farmer  putting  sheaves  into  shocks,  and  in  bad  weather  ^i^^iing* 
opening  them  to  dry  (n) ;  but  to  support  such  a  custom 
proof  of  consideration  is  necessary.    A  custom  to  set  out 
only  the  eleventh  cock  of  barley,  without  proof  *that  the  *  1429 
larmer  did  any  thing  for  the  benefit  of  the  parson,  but  only 
for  the  benefit  of  the  whole  crop  previous  to  the  tithing, 
was  held  to  be  bad  (o).     So,  although  clover-hay  be  tithe* 
able  in  the  cock  and  not  in  the  swathe,  yet,  where  bv  the 
particular  course  of  husbandry  it  is  not  put  into  <^ocks»  it 
may  be  set  out  in  the  swathe  (p).    Although  the  statute  of 
Ed.  6.  be  penal  in  its  nature,  the  proof  of  a  custom  to  take 
less  than  the  tenth  will  not  avail  the  defendant,  unless  it 
be  valid  in  law  (9). 

Where  the  issue  is  on  any  custom,  all  those  who  are  Competency. 
interested  in  either  establishing  or  defeating  the  tustom 
are  incompetent  to  further  such  interest  by  their  testi- 
mony (r). 

In  an  ejectment  against  the  lessee  of  tithes,  after  a  de-  Ejectmeot. 
termination  of  the  lease  by  notice,  proof  must  be  given  of 
possession  after  the  expiration  of  the  notice.  This  fact 
may  be  established  by  means  of  the  rule  to  dMend  («),  as 
also  by  evidence  that  upon  a  demand  made  after  the  ex- 
piration of  the  notice  the  defendant  refused,  or  was  si- 
lent (t).  Notice  to  quit  at  one  time  is  waved  by  a  subse- 
quent notice  to  quit  at  a  later  term  (u).    Provided  evi- 

{n)  Smyth  v.  Sambrook^  1  M.  &  S.  66. 

(0)  Ibid. 

(p)  CoUyer  v.  Howse^  2  Anst.  481 ;  Baker  v.  Miill,  2  Anst.  491. 

iq)  PhiUipa  v.  Dames^  8  East,  178.  Where  the  appellant  against 
a  summary  proceedioff  for  tithes  under  the  statute  7  &  8  W.  d.  c.  6, 
s.  1,  appeared  before  uie  justices,  but  offered  no  evidence  of  a  mo- 
dus,  held  that  such  evidence  was  properlv  rejected  by  the  justices 
at  Sessions.    £.  v.  Jtfftreysy  1 B.  &  C.  604. 

(r)  Supra^  991.  Where  the  question  was  as  to  the  payment  of 
titke-wood  in  the  weald  of  Kent,  all  those  who  as  owners  or  farm- 
ers who  ¥mre  entitled  to  any  wood  there  were  held  to  be  incompe- 
tent. Ean  of  Clanrieard  y.  Lady  Denton^  GwiH.  360.  The  lessee 
of  a  vicar,  after  releasing  the  vicar,  is  competent ;  for  he  cannot 
sue  the  occupiers.    Robinson  v.  WiUiamson,  9  Price,  140. 

(s)  See  the  rule,  supra,  541. 

(t)  Doe  V.  Palmer^  16  East,  53. 

(u)  Ibid.  (f.  e.)if  nven  with  intent  to  wave  the  first  notice.  See 
Doe  V.  Humphreys^  5  East,  237. 


1429  TREASON. 

PART       dence  be  given  to  show  that  a  mnt  existed,  it  is  not  es* 
IV.         sential  to  produce  it  any  more  tnan  in  the  case  of  a  com- 
.-...^..^^  position  real  (x). 


*  1430  Theason. 

At  common  law,  one  witness  was  sufficient  in  the  case 
of  treason,  as  well  as  on  any  other  capital  charge ;  but  by 
the  Stat.  7  Will.  III.  c.  3,  and  various  other  statutes  (y), 
two  witnesses  are  essential,  either  both  to  the  same  overt 
act,  or  one  of  them  to  one,  and  the  other  of  them  to  ano- 
ther overt  act  of  the  same  treason.  But  the  stat.  7  Will. 
III.  c.  3,  does  not  require  that  each  overt  act  shall  be 
proved  by  two  witnesses,  but  that  the  treason  shall  be  sa 
proved,  there  being  one  witness  to  one  overt  act,  and  ano- 
ther witness  to  another  overt  act  of  the  same  species  of 
treason  (5:)(1). 
Overt  acts.  It  is  sufficient  if  any  one  overt  act  be  proved  as  it  is 

laid  td  have  been  committed  within  the  county  ;  the  pre- 
cise time  and  place  are  immaterial  (a)  (2). 

Letters  are  evidence  to  prove  overt  acts,  although  the 
substance  and  purport  only  are  set  forth  in  the  indict- 
ment (6). 

If  an  overt  act  be  alleged,  with  circumstances  which  are 

*  1431  not  essential  to  the  particular  species  of  treason  ''^charged, 

(x)  Supra,  1415;  Bennett  v.  JVetde,  Wight.  .324;  Chayidd  v. 
Fryer,  1  Price,  S53 ;  Heaihcote  v.  Mainwaring,  3  Bro.  C.  €.  217. 

(y)  1  Edw.  Vi:  c.  12;  5  &  6  Edw.  VI.  c.  11,  9.  12 ;  1  &  2  PhiL 
&  Mary,c.  10. 

(z)  Lord  Sk^oTiPs  case,  3  St.  Tr.  204 ;  Fost.  236,  7.  Case  of  the 
Rtgieides,  Kel.  9;  East's  P.  C.  129.  And  the  stat.  7  Will.  ill.  c. 
3,  expressly  enacts  and  declares,  that  if  two  or  more  distinct  heads 
or  kinds  of  treason  be  alleged  in  the  same  indictment,  one  witness 
to  prove  one  of  the  said  treasons,  and  another  witness  to  prove 
another  of  the  said  treasons,  shall  not  be  deemed  to  be  two  wit- 
nesses of  the  same  treason  within  the.meaning  of  the  act. 

(a)  Chamock^a  case,  4  St.  Tr.  570.  Totonley^B  case,  Fost.  8, 9 ; 
3  Inst.  230 ;  1  Hale,  361 ;  2  Hale,  179. 291  ;  Kel.  16.  Ld.  Balme- 
rino's  case,  Dom.  Proc.  9  St.  Tr.  607 ;  East's  P.  C.  125. 

(b)  Coleman^s  case,  2  St.  Tr.  661.  Lord  Prestoh*8  case,  4  St.  Tr. 
411.  StaUy's  case,  2  St  Tr.  655.  Francia'a  case,  ^iBt.  Tr.  73. 
Layer's  case,  6  St.  Tr.  330.     fFatson'a  case,  2  Starkie>  C.  116. 

(1)  [See  Const,  of  U.  States,  Art  HI.  Sect  3.] 

(2)  [In  indictments  for  treason,  it  is  not  necessary  that  the  of- 
fence should  be  proved  to  have  been  conomitted  on  the  day,  or 
that  the  number  of  the  insurgent  party  was  so  great  as  the  indict- 
ment states.     Untied  SiaUf  v.  Figol^  2  Dallas,  347.] 
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tr. 


they  may  be  rejected  as  surplnsage.    Thil*,  if  the  o?ert 
act  of  treason  in  levying  war  be  alleged  to  be  an  arraying 

in  a  hostile  manner,  and  thereby  killing  divers  of  the 

King's  subjects,  iC  the  arraying  in  a  hostile  ntomief  h^ 
proved,  that  will  be  sufficient,  without  pfrOof  of  the  resi(^). 

Although  one  overt  act  at  least  must  be  proved  as  MA  Traitorous 
to  have  been  committed  within  the  county,  yet,  aft^r  sticJi  intention. 
an  act  has  been  proved,  evidence  may  be  given  of  atijr 
other  overt  acts  of  the  same  species  of  treason  committed 
in  other  counties,  for  the  purpose  of  explaining  the  object 
and  intention  of  the  overt  act  proved  within  the  county  (1). 
Thus,  in  Sir  if.  tone's  ease,  the  treason  charged  wbM  k 
compassing  of  the  King's  death,  and  a  levying  of  war  in         \ 
Middlesex  was  alleged  as  an  overt  act,  and  it  was  held 
that  a  levj^ing  of  war  in  Surry  mi^ht  be  given  in  evidence  ; 
for  not  being  laid  as  the  treason,  it  was  a  transitory  thing, 
which  might  be  proved  in  another  county  (d). 

An  overt  act  of  treason  may  be  in  itself,  and  unconnect- 
ed with  the  traitorous  intention  of  the  actor,  purely  inno- 
cent. Thus,  in  Lord  Preston*^  case  (e),  the  mere  tiding 
boat  In  Middlesex  was  held  to  be  an  overt  act  of  treason 
within  the  county,  being  proved  to  have  been  done  with 
an  intention  of  goins  to  France  for  the  purpose  of  inciting 
foreigners  to  invadenhe  kingdom  (2). 

(e)  Fost.  194  ;  1  Flale,  129.  Lwnek'a  case,  4  St.  Tr.  72SL  Layer's 
case,  6  St.  Tr.  329, 330. 

(d)  Sir  H,  Vane's  case,  Kel.  14, 15.    Layer's  case,  6  St.  Tr.  260. 

(e)  4  St.  Tr.  477 ;  Fost.  196. 

(1)  [If  the  overt  act  be  not  proved  by  two  witnesses,  so  as  to  be 
submitted  to  the  jury,  all  other  testimony  is  irrelevant  and  inad- 
missible. United  Sitttea  v.  Btirr,  4  Crancb.  506.  Robinson's  Re- 
port of  Burr's  Trial,  Vo].  II.  443.  The  accused  can  be  convicted 
only  upon  the  overt  act  laid  in  the  indictment :  If  other  overt  acts 
can  be  inquired  into,  it  is  for  the  sole  purpose  of  proving  the  par- 
ticular fact  charged.  4  Cranch,  493.  2  Robinson,  428.  See  also 
Vhiied  Staite  v.  Malin,  1  Dallas,  3a] 

(2)  [In  an  indictment  for  treason,  the  overt  act  laid  was,  taking* 
a  commission  from  Sir  Wilfiam  Howe :  Evidence  was  offered  to 
show  that  the  prisoner  had  a  power  of  granting  passes  into  and 
out  of  the  city  at  that  time  in  possession  of  the  enemy.  It  was 
held  that  the  evidence  ought  to  be  received-^but  not  as  conclusive 
proof  of  the  defendant's  having  received  a  commission.  Respuh^ 
nea  ▼.  CaWisfe,  1  Dallas,  35.  It  having  been  proved  that  the  de- 
fendant had  enlisted  in  the  enemy's  army,  it  was  held  that  evi- 
dence, to  show  that  the  defendant  had  attempted  to  prevail  on 
another  to  enlist,  was  admissible  to  show  quo  animo  the  defendant 
himself  had  joined  the  enemy's  forces.  ReepMica  v.  RoberiSy  1 
Dallas,  39.    Where  the  pnsoner  had  joined  a  party  of  American 
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PAAT  For  the  purpose  of  proTing  the  traitorous  intention,  overt 

IT.        acts  of  treason,  although  not  laid  in  the  indictment,  are 

admissible  evidence.     In  JLoycr's  case  (/),  *  a  conspiracy 

Tcaitoroufl       (q  depose,  and  to  place  the  pretender  on  the  throne,  being 
intention.        j^  ^  ^^  ^^^^  ^^  ^  Corresponding  with  the  pretender,  al- 

though  made  an  overt  act  of  treason  by  the  stat.  12  &  13 
|Will.  III.  was  held  to  be  admissible,  as  directly  tending 
to  prove  the  overt  act  laid. 

And  in  Rookwaad?%  case  (^),  where,  upon  a  charge  of 
treason  in  compassing  the  King's  death,  a  meeting  and  con- 
sultation to  waylay  him  was  alleged  as  an  overt  act,  as  also 
an  agreement  to  provide  forty  men  for  that  purpose,  it  was 

(f)  4  St.  Tr.  286,  7.  See  also  the  cases  of  Dtaam^  Fost.  9 ;  and 
Sir  /.  Wtddtrbum^  ibid.  22.  In  Mr.  East's  pleas  of  the  Crown  it  is 
stated,  **  On  the  other  hand,  if  the  overt  act  offered  in  evidence, 
and  not  laid  in  the  indictment,  be  no  direct  proof  of  any  of  the 
overt  acts  charged,  but  merely  go  to  strengthen  the  evidence  or 
suspicion  of  some  of  those  overt  acts  by  a  c«lateral  circumstance, 
such  evidence  cannot  be  admitted,  notwithstanding  the  opinion  of 
Ld.  Hale  to  the  contraiy  (1  Hale,  121,  2).  As  in  the  case  of  Capt. 
VaiMgfian^  who  was  indicted  for  adhering  to  the  King's  enemies  on 
the  high  seas ;  the  overt  act  was  his  cruising  upon  the  King's  sub- 
jects in  a  vessel  called  the  Loyal  Clencarly ;  and  the  counsel  for 
the  Crown  oflfered  to  sive  in  evidence  that  he  had  some  time  before 
cut  away  the  custom-house  barse,  and  ^on#  a  cruising  in  that  ves- 
sel ;  but  as  that  was  no  proof  of  his  cruising  in  the  Loyal  Clencar- 
ty,  the  Court  rejected  the  evidence." 

It  is,  however,  to  be  observed,  that  Ld.  Hale  merely  says,  that  if 
an  overt  act  be  laid  and  proved,  any  other  overt  acts  may  be  given  in 
evidence  to  aggravate  the  crime,  and  render  it  mant  probable.  By 
this  Ld.  Hale  does  not  appear  to  have  meant  that  any  odier  evi- 
dence was  admissible  than  such  as  was  in  itself  legal  evidence  to 
show  the  real  nature  and  object  of  the  overt  act  proved.  In  Fau- 
ghan's  case,  the  proof  of  cruising  in  thd  custom-house  barge  no 
more  tended  to  prove  a  cruising  hi  the  Loyal  Clencarty,  than  evi- 
dence of  a  robbing  of  •^.  on  one  day  tends  to  establish  the  robbing 
ofB,  the  day  after. 

(g)  4  St.  Tr.  687. 


troops,  supposing  them  to  be  British,  it  was  held  that  no  evidence 
of  words  showing  his  mistake,  and  that  it  was  his  real  intention  to 
join  and  adhere  to  the  enemy,  could  be  admitted :  But  it  being 
proved  that  the  prisoner  was  actually  with  the  enemy  at  another 
time,  it  was  held  that  words,  indicating  his  intention  to  join  them, 
mi^ht  be  given  in  evidence  to  explain  the  motives  upon  which  that 
design  was  afterwards  carried  mto  effect    RupuUiea  y.  MdUtij 

1  DfQlas,  33.  These  cases  were  decided  before  the  Constitution  of 
the  United  Sutes  was  adopted. 

In  an  indictment  for  treason,  evidence  is  not  admissible,  that  the 
defendant  joined  in  the  commission  of  a  felony,  for  which,  as  such, 
he  was  charged  in  another  indictment.     United  Slates  v.  MttdteU, 

2  DaUas,  357,] 
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held  that  a  list  of  the  names  of  a  small  party  who  were  to       part 
join  in  the  attempt,  of  which  the  prisoner  was  to  have  the         iv. 

command,  with  his  own  name  at  the  head  of  the  list  as  their 

commander,  was  admissible  as  direct  proof  of  the  overt  Traitorous  in- 
acts  laid,  although  not  alleged  in  the  indictment.    And  it  ••"^**°' 
seems  that  the  evidence  would  also  have  been  admissible, 
although  no  agreement  to  provide  forty  men  had  been 
*  alleged,  but  merely  a  meeting  and  consultation  to  way-  *  1433 
lay  the  Kin^  {h). 

The  publication  of  treasonable  papers  may  amount  to 
an  overt  act  of  treason  (t). 

Writings  found  in  the  prisoner's  possession,  but  not 
published,  if  plainly  connected  by  their  contents  with  a 
treasonable  design,  are  evidence  of  such  design,  thouffh 
not  published  {k).  But  it  seems,  that  if  it  be  doubtml 
whetner  writings  found  in  the  possession  of  the  prisoner 
were  connected  with  the  treasonable  design  charged,  they 
ought  not  to  be  read  (Z). 

Where  the  writings  are  connected  with  a  treasonable 
object,  either  by  their  contents,  or  by  collateral  evidence 
that  they  were  intended  to  be  used  in  fiirthei'ance  of  that 
purpose,  they  may  be  read,  on  proof  of  their  having  been 
found  in  the  custody  of  the  prisoner,  without  proof  that 
they  are  in  his  hand-writing  (m). 

(h)  See  Lowitk^B  case,  4  St  Tr.  722. 

.  (i)  East's  P.  C.  119 ;  Post.  198. 

(k)  Post.  198 ;  4  Bl.  Comni.  80.  Gregg's  case,  10  St.  Tr.  App. 
77.  Laytf'a  case,  6  St.  Tr.  5279.  Dr.  Hensey^a  case,  1  Burr.  644. 
Tooke*8  case,  cited  East's  P.  O.  119.  SItone's  case,  6  T.  R.  537.  If 
(say  Mr.  J[.  Poster  and  Mr.  J.  Blackstone)  the  papers  found  in  Sid- 
ney's closet  had  been  plainly  relative  to  tne  other  reasonable  prac- 
tices charged  in  the  indictment,  they  might  have  been  read  in  evi- 
dence against  him.    See  Nation's  case,  2  Starkie's  C.  141. 

(I)  jR.  V.  fTaisanj  2  Starkie's  C.  141. 

(m)  East's  P.  C.  119.  Layer's  case,  6  St.  Tr.  279.  So  in  case 
of  treason  or  felony,  it  may  be  proved  that  articles  were  found  se- 
creted in  the  prisoner's  house  after  his  apprehension.  In  Waltnn^B 
case  (2  Starkie's  C.  137)  evidence  was  admitted  that  a  quantity  of 
pikes  had  been  found  secreted  in  the  prisoner's  house  subsequently 
to  his  apprehension.  Lord  Ellenborough,  upon  that  occasion,  cited 
a  case  from  memory,  where  a  butler  to  a  banker  at  Malton  had 
been  taken  up  on  suspicion  of  having  committed  a  great  robbery ; 
the  prisoner  nad  been  seen  near  the  privy,  and  this  circumstance 
having  excited  suspicion  in  the  minds  of  the  counsel  who  consider- 
ed the  case  during  the  assizes  at  York,  at  their  instance  search 
was  made,  and  in  the  privy  all  the  plate  was  found  ;  the  prisoner 
was  in  consequence  convicted,  no  doubt  being  entertained  i^  xp 
the  admissibilitv  of  the  evidence. 
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FAKT  *  Ia  Watson^B  case  (a),  where  writings  had  beea  fouod 

IT.  at  the  lodgings  of  one  connected  by  the  evidence  with  the 
- — -^-—  prisoner,  as  a  joint  conspirator,  but  after  the  apprehension 
Traitoroiii  ia-  pf  ^q  prisoner,  it  was  held  that  they  might  be  read  in  evi- 
dence, although  no  absolute  proof  was  given  of  their  pre- 
vious existence ;  strong  presumptive  evidence  having  been 
givpn  that  the  lodgings  nad  not  been  entered  by  any  one 
m  the  interval  between  the  time  of  the  prisoner's  appr^* 
hension  and  the  finding  of  the  papers. 

But  in  Hardy*B  case,  where  writings  were  found  in  the 
possession  of  conspirators  with  the  prisoner,  but  subse- 
quently to  his  apprehension,  it  was  held,  that  as  there  was 
no  evidence  to  show  the  previous  existence  of  the  writings, 
or  that  the  prisoner  was  a  party  to  them,  they  could  not  be 
read. 

In  cases  of  this  nature,  wherQ  the  offence  involves  a 
conspiracy,  the  declarations,  acts  and  conduct  of  others 
proved  to  have  been  engaged  in  the  same  conunon  depugn 
with  the  prisoner,  are  usually  resorted  to  for  the  purpose 
of  proving  the  illegal  a^l  traitorous  intention.  After  proctf 
of  an  association  for  such  a  purpose,  all  acts  done  by  any 
of  the  parties  so  united  in  furtherance  of  the  common  de- 
sim,  are  evidence  against  the  rest(l).  ^ence,  writings 
sufficiently  connected  with  the  general  object,  which 
have  not  been  published,  but  found  in  the  possession  of  a 
joint  conspirator,  are  adoussible  in  evidence  against  the 
prisoner  (o). 

ypon  this  point  the  same  principles  and  rules  are  appli- 
cable as  in  ordinary  cases  of  conspiracy  (p). 
^  1435      *  It  has  been  already  seen,  that  for  reasons  of  policy 

(n)  2  Starkie^  C.  140. 

(9)  R.  V.  WaUan,  2  Starkie^s  C.  140.    And  see  the  cases  cited 
supra^  tit.  Omapiracy. 

(p)  Fide  supra,  tit.  Cimspiraey,  infra^  Unlawful  AsaevMy. 


^1)  {The  presence  of  a  party,  where  presence  is  necessary  to 

Suilt,  IS  part  of  the  overt  act,  and  must  be  proved  by  two  witnesses, 
^n  indictment,  charging  a  person  with  being  present  at  an  overt 
act  of  treason,  cannot  be  supported  by  only  proving  that  the  per- 
son accused  caused  the  act  to  be  done  by  others  in  his  aJ^enpe. 
No  presumptive  evidence — ^no  facts  from  which  presence  can  be 
inferred,  will  satisfy  the  constitution  and  the  law.  If  proof  of  pro* 
curement  be  admissible  upon  a  charge  of  presence,  such  procure- 
ment must  be  proved  in  the  same  manner,  and  by  the  same  kind  of 
testimony,  as  would  be  required  to  prove  actual  presence.  UnUtd 
^tUs  V.  Burr,  4  Cranch,  409,  *  seq.  Robinson's  Report  of  Burr's 
trial,  Vol.  IL  435,  4r«e9.  See  also  Ex  parte  BoUman  and  Swart" 
uwut,  4  Cranch,  75.] 
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witneiges  in  cases .  of  this  nature  are  preclitded  from  dis-       tamt 
closipg  facts  the  publication  of  which  might  bo  of  pabbc         iv. 
detiimont  (5).  — — — 


Trespass. 

I|f  an  action  of  trespass  for  an  injury  to  the  person,  lands, 
or  goods  of  the  plaintiff,  the  evidence  re|ptes, 

1.  To  proof  of  the  possession  of  the  identical  lands  or 

goods,  1436. 

2.  Of  the*  acts  of -trespass  committed  directly  or  indi- 

rectly by  the  defendant  against  the  p^son,  lands  or 
goods  of  the  plaintiff,  1440^ 

3.  To  the  damages,  1450. 

4.  To  proof  of  notices  of  action,  1455. 

5.  To  the  defence  under  the  general  issue,  1456. 

6.  Under  the  plea  of  libervm  tenemeniumj  1464. 

7.  Right  of  way,  &c.  1466. 

8.  On  issue  taken  on  the  replication  ofife  injuria  sua 

pftapria^  &e.  generally,  1467,  and  to  the  pleas  of 
son  aB$auky  1472,  justifications  in  defence  ofpropertyf 
147S,  under  a  Jicttue,  1476,  under  jproeesf,  &c.  1477. 

9.  On  issue  taken  on  a  new  assignmenij  1478,  or  plea  of 

excess  J  &c.  1480. 

1.  An  action  of  trespass  quare  elaiusufnjregit  is  local  (r), 
and  must  be  proved  to  have  been  committed  within  the 
county  as  alleged.    The  description  of  the  local  situation 
of  the  close  within  a  particular  parish  or  township  *  is  also  *  1^^^ 
mtlerial  («)•     And  where  the  locus  in  quo  is  described  by  ^^fjlegu."* 
its  abuttals,  a  variance  from  the  description  of  any  one  Possession. 
abuttal  in  evidence  will  be  fatal  {t). 

(q)  Stiproy  Vol.  I.  p.  106. 

(r)  An  action  will  not  lie  in  the  courts  of  this  country  in  respect 
of  a  trespass  to  land  abroad.    4  T.  R.  503. 

{s}  Ten^  Y.  MMsum,  Moore,  161.  Promisee  laid  in  the  parish 
of  Clerkenwell,  proof  that  Clerkenwell  consists  of  two  parishes,  al- 
though ffenerally  known  by  the  name  of  St.  James's,  Clerkenwell, 
heki  to  be  insumcient.    Ibid.    And  see  5  B.  &  A.  221. 

(t)  Thus,  if  the  description  be  ^<  abutting  on  the  south  on  the  mill 
of  t^.,"  the  proof  of  a  mill  there  in  the  tenure  of  ^.  is  essential  (B. 
N.  P.  89.  Mwfdi  V.  Sands,  2  Roll.  Ab.  678).  But  strict  literal 
proof  is  not  essential ;  if  the  description  be  of  a  close  abutting  on 
the  mfll  of  •^.  it  is  satisfied  by  proof  of  such  a  mill  adjoining,  al- 
dioqgh  a  highway  intervene  (B.  N.  P.  89.  JVinoeU  v.  Sands^  2RoU. 
Ab.  o78).  n  the  close  be  described  as  abutting  towards  the  east, 
and  in  flict  it  abuts  towards  the  north,  inclining  to  the  east,  it  is 
enfficient.    Boherts  v.  JTorr,  1  Taunt.  501. 
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PART  Trespass  to  lands  is  an  injury  to  the  possession ;  and  as, 

lY.         on  the  one  hand,  it  is  essential  for  the  plaintiff  to  prove 
his  actual  possession  of  the  premises,  his  title  to  that  pos- 


Quare  ciau-     session  is  on  the  other  hand  wholly  immaterial  as  against  a 

V^J^n.       wrong-doer  (r). 

The  mere  prior  occupancy  of  land,  however  recent,  will 
give  a  good  title  to  the  occupier  to  recover^n  trespass 
against  all,  except  such  as  can  prove  an  older  and  better 
title  in  themselves  (u). 

So  it  is  no  objection  that  the  plaintiff  holds  under  a  lease 
which  is  void  under  the  stat.  13  Eliz.  c.  20,  by  reason  of 
the  non-residence  of  the  lessor  {x^j. 

And  proof  of  title  does  not  dispense  with  the  proof  of 

actual  poisession.     A  lessee  cannot  support  the  action  be- 

*  1437  fore  entry  (y)  ;  neither  can  an  heir  at  law  *  maintain  this 

action  against  an  abater  (z) ;  nor  can  a  bargainee,  although 

the  Statute  of  Uses  transfers  the  possession  (a)  (1). 

But  it  is  sufficient  if  he  has  taken  legal  possession  of 
part  of  a  farm  or  estate  in  the  name  of  the  whole,  and  the 
locus  in  quo  be  part  of  that  entire  estate.  Thus,  by  his  in- 
duction, the  parson  is  put  in  possession  of  a  part  for  the 
whole,  and  may  maintain  an  action  for  a  trespass  to  the 
glebe  land,  although  he  has  not  actually  taken  possession 
of  the  whole  (6). 

(o)  The  proprietors  of  a  canal,  who  have  erected  a  dam  across  a 
Btream  with  the  coDsent  of  the  proprietors  of  the  land,  may  main* 
tain  trespass  against  one  who  injures  the  dam.  Dyson  v.  CoUickj  5 
B.  &  A.  601.  [See  Richer  8f  al  v.  Kdiy  8f  al.  1  Greenleaf,  117.] 
But  commissioners  who  erect  a  wall  across  a  navigitble  river  for 
the  benefit  of  the  public,  cannot  maintain  trespass  for  throwing  it 
down,  for  they  have  no  property  or  possessory  interest.  Duke  of 
JVewcasae  t.  Clark,  2  Moore,  666.     [8  Taunt.  602.  S.  C] 

(u)  Catteris  v.  Cowper,  4  Taunt.  547. 

(x)  Graham  v.  Peat,  1  East,  244. 

(y)  Cook  T.  Harris,  1  Ld.  Raym.  367. 

(z)  Com.  Dig.  tit.  Trespass,  B.  3 ;  2  Roll.  Ab.  553.  Yet  where 
the  ancestor  dies  seised^  and  the  possession  is  vacant,  the  law  casts 
the  seisin  upon  the  heir. 

(a)  Com.  Dig.  tit.  Th-espass,  B.  3  ;  1  Ventr.  361. 

(b)  Bvltotr  v.  Bulioer,  2  B.  &  A.  470.     So,  it  should  seem,  if  li- 


(1)  [Where  the  plaintiff  purchased  a  tract  of  land,  sold  under  an 
execution  on  the  10th  of  Nov.  1804,  but  the  conveyance  was  not 
made  until  the  18th  of  July,  1805,  it  was  held  that  he  could  not  re- 
cover for  a  trespass  committed  between  those  period8,having  neither 
actual  nor  constructive  possession.  JI^Millan  v.  Heffley,  2  Car.  Law 
Kepos.  89.  But  trespass  may  be  supported,  in  North  Carolina,  by 
the  owner  of  wild  lands,  although  he  .is  not  in  actual  possession, 
Kennedy  v.  Wheatly,  2  Hayw.  402.] 
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One  who  has  exclusive  possession  of  land,  although  for       part 
a  limited  purpose,  as  under  a  contract  for  the  purchasejof         iv. 
a  crop  of  grass  growing  there,  or  who  is  entitled  to  tne         ■ 
vesture  or  prima  tonsura^  may  maintain  trespass  against  anv  Q"*"*  c\a"- 
one  who  enters  the  close  and  injures  the  herbage,  although  pj^sessfon. 
he  does  it  by  consent  of  the  owner  of  the  land  (c). 

So  one  who  has  only  the  herbage  of  a  forest  or  close 
may  bring  trespass,  as  well  as  he  who  has  the  land  (d). 

And  the  owner  of  the  soil  of  a  public  way  (e),  or  mar- 
ket (J) J  may  bring  trespass  against  one  who  makes  *  any  *  1438 
use  of  it  extending  beyond  those  privileges  which  the  pub- 
lic possess,  without  the  license  of  the  owner  (1). 

A  judgment  in  ejectment  upon  the  several  demises  of 
two  plaintiffs  in  trespass,  was  held  to  be  evidence  to  sup- 
port the  joint  action  of  trespass  against  two  of  the  defen- 
dants in  the  ejectment  {g). 

In  some  instances,  parties  holdine  over  after  the  deter- 
mination of  particular  estates,  are  adjudged  to  be  trespass- 
ers by  the  provisions  of  the  stat.  6  Ann.  c.  IS,  s.  5  (A). 

very  of  seisin  be  given  of  part  for  the  whole.    [See  Gambling  v. 
Prince,  2  Nott  &  M'Cord,  138.] 

(c)  Croahy  v.  Wadsioorihy  6  East,  602.  If  •^.  coveoant  that  none 
but  J?.'s  cattle  shall  be  fed  in  the  locus  in  qiM,  B.  may  maintain 
trespass  against  strangers,  and  may  distrain  .^.'s  cattle  damage- 
feaaant  {BuH  v.  JIfore,  5  T.  R.  333).  So,  if/.  S.  agree  with  the 
owner  of  the  soil  to  plough  and  sow  the  ground,  and  give  him  half 
the  profits,  he  may  have  an  action  for  treading  down  Uie  com,  and 
the  owner  is  not  jointly  concerned  in  the  growing  com.  B.  N.  P. 
85.     [See  Foate  v.  Cotwn,  3  Johns.  216.] 

(d)  [See  Clap  v.  Draper,  4  Mass.  Rep.  266.  MuMs.  o/Rehobath, 
Stc.  y.  Hunty  1  Pick.  224.  InhabU.  of  Worcester  v.  Green,  2  Pick. 
425.  SiuUz  V.  Dickey,  5  Binney,  285.]  2  Roll.  Ab.  549,  H.  p.  1. 
The  purchaser  of  a  growing  crop  of  grass  sold  under  a  distress  who 
has  nailed  up  the  sates,  and  made  the  grass  into  hay,  may  main- 
tain trespass  against  the  sheriff  for  the  acts  of  his  bailiff  in  enter- 
ing and  levying  under  Kfi.fa.     Tompkinson  v.  Ruasel,  9  Price,  287. 

(e)  Sir  John  Lade  v.  Shepherd,  Hil.  8  Geo.  II.  cited  I  Wils.  IIQ. 
And  see  1  Roll.  Ab.  549,  H.  pi.  1 ;  1  Roll.  Ab.  406,  pi.  7. 

CP  Mayor  of  JSTorOhampion  v,  fFard,  1  Wils.  107. 

(g)  Chamier  v.  dingo,  5  M.  &  S.  64 ;  supra,  545. 

(h)  Which  enacts,  that  every  person,  who  as  guardian  or  trustee 
for  an  infant,  and  every  husband  seised  in  right  of  his  wife  only, 
and  every  other  person  bavins  an  estate  determinable  upon  life, 
who  afler  the  determination  of  that  estate  or  interest,  without  the 
express  consent  of  the  person  iinmediately  entitled  upon  the  deter- 

(1)  [Bobbins  v.  Barman  8f  al.  J  Pick.  122.  StackpoU  ic  al.  v. 
Healy,  16  Mass.  Rep.  Sa  Perley  v.  Chandler,  6  Mass.  Rep.  454. 
Makepeace  v.  Worden  Sf  al,  IN.  Hamp.  Rep.  16.  Cortdyou  v.  Van 
Brundt,  2  Johns.  357.  Jackson  v.  Hathaway,  15  Johns.  447.  Peck 
▼.  Smith,  1  Conn.  Rep.  103.  Chambers  v.  Furry,  1  Yeates,  167,  ace] 


1438  TRE8PA88. 

PART  In  an  action  for  trespass  to  a  personal  chattel,  the  plain- 

IV.     '    tiff  may  either  show  actual  possession,  ot  prove  his  title  in 
law  to  the  possession ;  for  in  construction  of  law  (he  right 


TrespMt  to      ^f  property  draws  after  it  the  possession  (t ).    If  he  baa  the 
tonii!  ^'*    actual  possession,  his  title,  as  against  a  mere  wrong^oer^ 
is  immaterial. 
In  this   respect   the   action  of  trei^ass  diflfi^rs  mate- 
*  1439  riall^  '*from  that  of  trover;  the  former  is  founded  on  pos- 
session, the  latter  on  property  (k). 
Tretpaii  to         If  a  party  hire  a  chariot  for  the  day,  appoint  the  coach- 
chattel.  jiimi,  and  furnish  the  horses,  he  may  be  described  aa  the 

owner  and  proprietor,  and  may  maintain  an  action  fbf  an 
injury  to  the  carriage  whilst  it  is  in  his  possession  (/). 

So  he  may  show  a  legal  ri^hd  to  the  chattel  vested  in 
him,  although  he  has  never  had  the  attual  passestUm ;  as 
that  he  is  entitled,  as  lord  of  the  manor,  to  the  property  ita 
a  wreck  or  estray,  although  there  has  been  no  seizure  (m) ; 
or  that  he  is  entitled  as  executor  where  the  trespass  was 
committed  before  probate  ;  for  the  right  accrues  under  th^ 
will,  and  the  probate  is  merely  evidence  of  it  (n). 

it  A.  gratuitously  permit  B.  to  use  his  carriage,  A.  stiB 
remuns  in  legal  possession,  and  may  maintain  trespass 

mination,  holds  over  and  condniaes  io  possesnon  of  anj  lamli  or 
tenenMnts,  shaU  be  adjudged  to  be  trespassers,  and  every  pcnoa 
so  immediately  entitled,  or  kis  executors  or  admiaistratorB,  nay 
recover  in  damilges,  against  the  person  hokKng  over,  the  fall  vdoe 
of  the  profits  received  during  the  wrongful  poesesBion« 

(i)  Bro.  tit.  Trespass^  pi.  308.  A.  covenants  to  fMuM  a  bridge, 
and  to  keep  it  in  repair,  for  the  use  of  the  pnblie,  the  property  in 
the  materials  remains  in  the  hands  of  t^.  and  he  mtLj  maintain  trei^ 
pass  against  a  wrong-doer  who  removes  them.    6  caet,  154. 

Where  a  sheriff  seiaea  goods  under  hJL/a^  the  prepem  remains 
in  the  owner  till  execution  executed,  as  well  after  the  Statute  of 
«,  Frands  as  before.    The  meaning  of  the  woAls  *'  that  the  goods 

shall  be  bound  from  the  delivery  of  the  writ  to  the  sheri^^  is,  that 
after  the  writ  is  so  delivered,  if  the  defendant  make  an  assignment 
of  the  goods,  except  in  market  overt,  the  sheriff  may  take  them  in 
execution.  Per  Ld.  Hardwicke,  2  Eq.  Ca.  Ab.  381  -y  B.  N.  P.  91. 
[See  Yelv.  44,  naU  (1).  ChurckiU  v.  Frarreti,2  N.  Hamp.  Rep.  209. 
FoUom  V.  CAet/ay,  ibid.  432.] 

(k)  Per  Lord  Keayon,  C.  J.  in  Ward  v.  Maeatda^  4  T.  R.  490. 
And  see  further,  as  to  the  distinction  between  trespass  and  trover, 
Cooper  V.  ChiHy,  1  Burr.  20 ;  1  Bl.  Rep.  65.  SmUh  v.  MUUs,  1  T. 
R,  475. 

ft)  Croft  if  another  v.  Mson,  4  B.  &  A.  690.  [Boynion  v.  Tur- 
ner, 13  Mass.  Rep.  391.] 

(m)  Smith  y,  MUles,  1  T.  R.  480;  F.  N.  B.  91. 
(n)  1  T.  R.  480;  2  Bulst.  268. 
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for  an  injury  done  to  the  carriage  whilst  it  is  used  by       part 
B.  (o).  IV. 

So  \iA.  deliver  to  B.  a  box  to  be  kept,  and  JB.  break  it  ««.«.....«-«. 
open  and  convert  the  goods,  trespass  lies  {p). 

But  the  owner  cannot  maintain  trespass  for  taking  his  Possession. 

{roods  where  he  is  not  entitled  to  the  possession.  Thus,  a 
andlord  having  let  his  fiirniture  to  a  tenant  dtinnot  main- 
tain trespass  against  the  sheriff  for  taking  the  goods  in 
execution  (q). 

*The  plaintiff  declaring  for  trespass  to  goods,  chattels  *  1440 
and  effects,  may  recover  m  respect  of  fixtures  (r). 

2dly .  Evidence  of  the  acts  of  trespass  committed  against  Assault, 
the  person,  lands,  or  goods  of  the  plaintiff;  relates  to  the  Several 
time  and  number  of  such  acts,  the  phux^  or  to  the  nature  and  ««»?»••«■• 
fnanner  of  the  act. 

It  is  universally  true,  that  the  plaintiff  may  prove  as 
many  distinct  trespasses  as  there  are  counts  in  the  decla* 
ration,  and  that  the  day  laid  in  every  count  which .  all^;es 
a  single  act  of  trespass  is  immaterial.  If  the  declaration 
for  an  assault  and  battery  contain  but  one  count  the  plain- 
tiff cannot  give  evidence  of  more  than  one  battery  {s) ;  and 
after  proof  of  one,  he  cannot  wave  it  and  prove  another  (t). 
And  if  the  declaration  contain  two  counts,  and  the  defen- 
dant suffers  judgipent  by  default  on  one,  and  pleads  not 
guilty  to  the  other,  and  on  the  trial  one  trespass  only  be 
proved,  the  defendant  will  be  entitled  to  a  Verdict  (m)  (1). 

(0)  Lotan  V.  draasj  2  Camp.  464.  Otherwise  if  be  had  let  the 
carriage  for  a  time.    Ibid. 

(p)  B.  N.  P.  83 ;  Moor,  248. 

(q)  Ward  V.  MacauUy,  4  T.  R.  489,  [Clark  v.  Carlion,  1  New 
Hamp-  Rep.  110.  Puinam  v.  ffyiey,  8  Johns.  432.]  Where  a  ship 
was  seized  forfeited  under  the  Navigation'  Act  (]2  Car.  II.  c.  18),  by 
the  governor  of  a  British  colony,  it  was  held  that  trespass  could  not 
be  maintained  against  the  party  who  seized  the  ship,  although  he 
did  not  proceed  to  condemnation ;  for  by  the  forfeiture  the  pro- 
perty was  divested  out  of  the  owner.  WUkins  v.  £kspard,  5  T. 
R.112. 

(r)  PiU  v.  Shewy  4  B.  &  A.  906. 

(9)  Stante  v.  PriekeU^  1  Camp.  473.  Tre^ass  for  assault  and 
false  imprisonment  mav  be  1«ud  dxverns  diebtu  et  vidbut.  Burgess  v. 
Fredove,  2  B.  &  P.  425.  But  a  declaration,  alleging  that  the  de-' 
fend  ant,  on  such  a  day,  and  on  divefs  other  days  and  times,  made 
an  assault,  &c.  was  held  to  be  bad  on  special  demurrer.  Enf^i$h 
V.  Purser y  6  East,  395. 

(t)  Ibid. 

(tt)  Compere  v.  Htcke^  7  T.  R.  727. 

-  '  .■■■-■  I  I  ..111         I — ^ 

(1\  [If  the  declaration  in  trespass  allege  an  injury  to  have  been 
VOL.  ra.  51 
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FART  So,  if  the  declaration  contain  two  couiits,  and  tbefe  be  a 

IV.        justification  pleaded  to  one  of  them,  which  is  admitted  vby 

,,  the  replication,  the  plaintiff  cannot  recover,  unless  he  show 

Anauit.  that  two  trespasses  were  committed. 

Several  A  declaration  against  A.  and  B.  contained  two  counts ; 

trefpaues.  ^^  defendants  pl^Lded  the  general  issue,  and  *  a  justifica* 
tion  to  one  aount.  The  replication,  admitting  the  arrest 
'to  be  lawful,  alleged  that  £.,  with  the  consent  of  .4.,  after 
the  arrest,  released  the  plaintiff,  and  afterwards  imprisoned 
him  for  the  time  mentioned  in  the  aeccmd  count.    The 

Elaintiff  having  failed  to  prove  the  consent  of  •/}.,  it  was 
old  that  he  could  not  prove  the  same  trespass  against  B. 
on  the  second  count  (x). 
Toiandt.  Trespasses  to  land  are  usually  alleged  to  have  been 

committed  on  a  day  specified,  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of  the 
action ;  and  under  such  an  allegation  the  plaintiff  may 
prove  any  number  of  trespasses  committed  within  that  space 
of  time,  or  one  single  act  of  trespass  previous  to  the  day 
firat  mentioned  (y)  (!)• 

(x)  wItttfMon  V.  MoXUwii^  2  T.  R.  172. 

(«)  B.  N.  B.  86.  Per  Holt,  C.  J.  4  Ann.  at  Hertford,  2  Str.  1095 ; 
2  Salk.  639.  Hume  v.  Oidaert,  1  Starkie's  C.  351.  A  very  learned 
person  has  intimated  a  doubt  whether  any  number  of  trespasses 
may  not  be  given  in  evidence,  all  anterior  to  the  day  first  named. 
It  seems,  however,  to  be  a  general  principle,  that  where  the  plaintiff 
has  by  his  own  description  limited  the  extent  of  ^the  injury  com- 
plained of,  he  cannot  go  beyond  that  description  in  his  evidence ;  and 
where  a  particular  space  of  time  is  thus  assigned  for  the  trespasses, 
it  seems  to  operate  by  way  of  descripdon,  and  not  as  a  mere  formal 
allegation  of  time.  It  is,  nevertheless,  competent  to  the  plaintiff  to 
wave  hi9  conUnttando,  and  to  prove  a  single  act  of  trespass  anterior 
to  the  day  first  mentioned ;  for  the  allegation  of  trespasses  on  other 
days  than  the  one  first  named  cannot,  it  seems,  place  him  in  a  worse 
situation  than  if  one  trespass  only  had  been  alleged ;  and  this  was 
so  held  in  fFUson  r.  Powd,  Skinn.641;  B.N.P.86;  Co.Litt.283. 
The  practice  on  this  subject  appears  to  have  been  formerly  much' 
more  strict.  See  Clayt.  141,  pi.  256 ;  Ibid.  5,  pL  8 ;  Vin.  Ab.  £v. 
R.  b.  15, 16 ;  Leon.  302,  pi.  416 ;  Tri.  per  Pais,  199.  It  was  even 
held,  that  if  the  plain iiff  could  not  prove  the  trespass  on  the  first 
day,  he  could  not  prove  trespasses  on  the  tUverais  vieibus  afterwards. 
Walker  v.  Dawson,  Clayt.  141,  pi.  256.    [Supray  356.] 

«■'■  ■  ■■'  ■■.  ■■■■■  ■  m 

committed  on  the  same  day,  on  a  horse  and  a  cow,  evidence  of  a 
trespass  on  different  days  is  not  admissible.  Sanders  v.  Palmer^ 
1  M'Cord,  165,] 

(1)  [In  Pierce  v.  Pickens^  16  Mass.  Rep.  470,  in  trespass  quart 
dausum  fregit,  alleged  to  have  been  committed  divtrsis  diehus  et 
tminuy  it  was  decided  that  if  the  plaintiff  give  evidence  of  one  or 
more  arts  of  trespass  within  the  days  specified,  he  shall  not  be  per 
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If  in  an  aotion  against  A.  and  J?*  the  plaintiff  proceed       part 
for  seTeral  trespasses,  but  cannot  show  that  *A.  and  £»         iv. 
were  concerned  in  all  of  them,  he  must  either  elect  to  pro-  .........^ 

ceed  on  those  only  which  they  committed  jointly,  or  if  he  *  1442 
choose  to  proceed  in  respect  of  any  trespass  committed  by  Sevem] 
A.  al<Nie,  D.  will  be  entitled  to  a  veidict  of  acquittal  (z).  dofendaDts. 
And  it  seems,  that  after  proving  one  trespass  in  which  A. 
alone  is  implicated,  the  plaintiff  cannot  waive  it,  and  prove 
a  trespass  committed  by  both  (a).    For  the  Jury  cannot 
award  separate  damages,  neither  can  they  award  joint  da- 
mages in  respect  of  a  trespass  committed  by  A.  alone< 
But  in  respect  of  a  trespass  jointly  committed  by  A.  and 
J?.,  the  Jury  may  estimate  the  damages  according  to  the 
conduct  of  the  most  culpable  (i) ;  for  this  is  the  measure  of 

(z)  ^tdlt^  V.  Bvihtdand^  3  Esp.  C.  202.    [See  Style,  153,  CiOf* 

(a)  Ibid.  [See  WhUt  v.  MJVeUy^  1  Bay,  11.  Chanel  v.  Park$r, 
1  Rep.  Cod.  Ct.  333.] 

(b)  Broum  ▼.  Men  fy  another ^  4  Esp.  C.158. 

r 

nutted  to  prove  an  act  dooe  at  any  other  time ;  but  if  he  choose,  he 
may  waive  his  right  to  prove  any  act  within  the  days  mentioned  in 
bis  declaration,  and  may  prove  one  done  at  any  time  before  the 
commencement  of  the  action,  and  within  the  time  prescribed  by 
the  statute  of  limitations. 

Originally  every  declaration  in  trespass  seems  to  have  been 
confined  to  one  single  act  of  trespass.  When  the  injury  was 
of  a  kind  that  could  be  continued  without  intermission  from 
time  to  time,  the  plaintiff  was  permitted  to  declsre  with  a  con- 
tinuando,  and  the  whole  was  considered  as  one  trespass.  In 
more  modem  times,  in  order  to  save  the  trouble  and  expense  of  a 
distinct  writ  or  count  for  every  different  act,  the  plaintiff  is  permit- 
fed  to  declare  for  a  trespass  on  divers  days  and  times  between  one 
day  and  another ;  and  such  a  declaration  is  considered  as  if  it  con- 
tained a  distiitct  count  for  every  different  trespass.  But  as  this  is 
fbr  the  advantage  and  ease  of  the  plaintiff,  he  is  not  obliged  to  avail 
himself  of  the  privilege,  and  may  still  consider  his  declaration  as 
containing  one  count  only,  and  as  confined  to  a  single  trespass— in 
which  case  the  time  becomes  immaterial.  As  it  would  give  the 
plaintiff  an  undue  advantage,  if  he  could  avail  himself  of  the  decla- 
ration in  both  these  modes,  and  might  operate  as  a  surprize  on  the 
defendant — ^the  plaintiff  must  make  his  election  before  he  begins  to 
introduce  his  evidence.    Per  Jackson,  J.  Jhid. 

From  the  case  of  Haak  v.  Breidenhach^  3  Serg.  &  Rawle,  206,  it 
seems  that  in  trespass  with  a  continuandOy  the  plaintiff  may  waive 
the  eontinuando  and  prove  a  trespass  at  any  time  before  action 
brought,  or  may  give  evidence  which  goes  only  to  jyarf  of  the  time 
laid  in  the  eanttnuando.  See  Joralimtm^  v.  Pierpont^  Anthon's  N.  P. 
42,  where  it  is  said  that  if  trespass  is  laid  with  a  eontinuando^  the 
plaintiff  may  give  evidence  of  divers  acts  of  trenpass  within  the 
eontinuando ;  but  if  he  travels  out  of  it.  he  mnst  select  one  and  rest 
npon  that.l 
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PART       damage  sustained  by  the  plaintiff,  and  there  can  be  no 

IV.         apportionment. 

■  ■■  An  action  of  trespass  quare  dausum  frtgit^  it  has  been 

TretpwiiotiM  seen,  is  local;  but  an  action  for  an  assault  or  battery  of 

penoD,  ^.      iiie  person,  or  false  imprisonment,  or  trespass  to  personal 

chattels,  is  transitory  in  its  nature,  and  a  variance  from  the 

plfce  or  county  will  not  be  material  (c),' unless  it  be' made 

BO%Y  the  provisions  of  a  particular  statute  {d)^  or  by  a  plea 

of  local  justification  (e). 

But  if  a  count  in  trespass  quare  chtuum  et  domum  fitgii 
allege  also  a  taking  of  goods  in  that  close  or  house,  it  seems 
*  1443  that  this  so  fiir  operates  by  way  of  *  description,  that  if  the 
plaintiff  failed  in  his  proof  of  the  local  trespass,  he  would 
also  fiiil  as  to  the  trespass  to  the  goods  (/). 
Manoer  of  j,|-  ^u  actions  of  trespass,  the  nature  of  the  complaint 

^^^^'  renders  it  necessary  to  show  that  the  injury  resulted  from 
force  applied  by  the  defendant,  or  one  acting  by  his  autho- 
rity.    Where  the  injury  is  merely  consequential  to  the  act. 


the  proper  remedy  is  by  an  action  on  the  case  {s)  (1). 
\\A.  throw  a  log  in  the  highway,  and  it  hits^.,  he 


may 


(c)  M99hfn  V.  Fabrigasy  Cowp.  161.  [Watts  v.  Thomas,  2  Bibb, 
45o.    Redgrave  v.  Jones,  1  Har.  Sc  M'Hen.  195.] 

(^  As  under  tbe  stat.  21  Jac.  I.  c.  12,  s.  5 ;  supra,  800.  The 
23  Greo.  in.  c.  70,  s.  34,  in  case  of  actions  against  officers  of  excise ; 
94  Geo.  III.  c.  47,  a.  35,  in  cases  of  actions  against  officers  of  the 
customs. 

(e)  B.  N.  P.  92.  As  where  the  defendant  pleads  that  he  took 
goods  damage-feasant,  in  which  case  he  must  ascertain  the  i^ace 
At  his  peril.    lb. 

m  See  SmUk  t.  MUles,  1  T.  R.  475 ;  and  the  observations  of 
Biuler,  J.  there.  Yet  in  the  case  of  an  indictment,  a  prisoner,  it 
seems,  may  be  convicted  of  a  larceny  of  the  goods  upon  a  count  for 
burglary,  aUeginff  a  burglarious  stealing  of  the  goods,  although  the 
prosecution  should  fail  as  to  the  burglary  from  want  of  proof  or 
variance.  The  effect  of  considerinff '  such^  a  variance  to  be  fatal 
in  an  action  of  trespass  is  to  multiply  counts.  See  tit.  Fa- 
riance, 

(g)  B.  N.  P.  26.  In  some  instances  a  party  may  elect  to  bring 
either  trespass  or  case ;  as  for  assaulting  and  debauching  a  wife, 
daughter,  or  servant  {Bennett  v.  Alcott,  2  T.  R.  166 ;  supra,  1306). 
Where  the  defendant  seized  and  detained  a  ship,  and  prevented  the 
voyage,  Holt,  C.  Jl.  held  that  the  latter  might  either  declare  in  case 
for  the  consequential  damage,  so  as  to  recover  for  his  own  particular 
loss,  or  might  have  declared  in  trespass  upon  his  possession.  Pitts 
▼.  Gaince,  1  Salk*  10. 

(1)  [See  Vol.  11.  a57,  note  (1).] 
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jnainiain  triespass ;  but  if,  as  it  lies  there,  B,  falls  over  it  pabt 

and  receives  an  injury,  the  remedy  is  case  (A).  iv. 
And  if  the  injury  result  from  actual  force,  the  intention 


of  the  defendant  is  usually  immaterial.  Thus,  if  A,  acci-  Manner  of 
dentally  drive  his  carriage  against  that  of  B.  (i ),  the  reme-  ^^  m^n- 
dy  is  by  trespass,  and  not  case. 

If  .4.  wilfully  run  his  vessel  against  B.\  the  latter  may 
bring  trespass;  but  if  A.  so  negligently  steer  *his  vessel  *  1444 
that  it  runs  foul  of  B.\  case  is  the  proper  form  of  ac- 
tion (A). 

Where  A.  threw  a  lighted  squib,  which  fell  on  the  stall 
of  i?.,  who,  to  protect  his  own  property  threw  it  away,  and 
it  fell  on  the  standing  of  C.^  who  again  in  his  own  defepce 
threw  it  away,  and  it  hit  the  plaintiff  and  put  out  his  eye  ; 
it  was  held  that  all  these  acts  were  to  be  regarded  as  the 
acts  o(A.  the  prime  mover  (2). 

Where  a  defendant  has  a  right  to  do  a  particular  aet, 
but  does  it  in  an  improper  manner,  so  as  to  be  injurious  to 
the  plaintiff  in  its  consequences,  case  is  the  proper  remedy. 
As  where  A.  having  a  right  to  enter  upon  the  yard  of  B. 
and  to  erect  a  spout  there,  does  it  in  such  a  manner  that  it 
dischiarees  rain-water  upon  the  premises  of  B.  to  the  injury 
of  his  house  (m). 

(h)  1  Str.  636.  Per  Ld.  Kenyon,  in  Dtfy  v.  Edwards,  5  T.  R.  649. 
[See  Lteaux  v.  Feasor,  1  Yeates,  586.  Smith  v.  Rutherford,  2  Serg. 
&  Rawle,  358.  Taylor  v.  Rainbow,  2  Hen.  &  Mun.  423.  Percival 
V.  Mickey,  18  Johns.  257.  Cotteral  v.  Cummins  Sfal.6  Serg.  &  Rawlc, 
343.] 

(i)  Learnt  v.  Bray,  3  East,  599.  So  if  he  drive  it  against  one  in 
which  B,  is  sitting  to  the  injury  of  his  j^rson,  although  the  lat- 
ter carriage  was  not  his  property,  nor  in  his  possession.  Hop- 
per V.  Reeve,  7  Taunt.  698.  1  Moore,  407.  In  Wakeman  v.  Ro- 
binson, 1  Bing.  213,  it  was  doubted  whether,  if  the  accident  hap- 
pen entirely  v^ithout  default  on  the  part  of  the  defendant,  the  ac- 
tion be  maintainable.  In  that  case  the  action  was  brought  for  an 
injury  to  the  plaintiff's  horse,  from  the  defendant's  gig-horse,  driv- 
ing against  it ;  the  evidence  was,  that  the  accident  was  occasioned 
by  the  default,  though  not  the  wilful  default,  of  the  defendant ;  and 
the  Judge  advised  the  Jury  that  it  was  not  material  whether  it 
were  wilful  or  accidental ;  the  Court,  afler  a  verdict  for  the  plaintiff, 
refused  a  new  trial.    See  Croft  v.  Mison,  4  B.  i&&  A.  590. 

Where  a  distress  is  made  after  tender  of  rent,  the  plaintiff  may 
wave  the  trespass  and  bring  case.  Branscomb  v.  Bridges,  1  B. 
&  C.  145. 

(k)  Ogle  V.  Barnes,  8  T.  R.  188. 

(I)  ScoU  V.  Shepherd,  3  Wils.  403.  This  is  cited  as  an  extreme 
case,  the  authority  of  which  is  doubtful.    See  5  Taunt.  534. 

^mj  Reynolds  v.  Clarke.  1   Str.  634.    It  was  assumed  by  Rev- 
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Where,  however,  the  law,   and  not  a  private  party, 
IV.        gives  a  license  to   do  a   particular   act,  and   the  party 
■      abuses   that   license  by  a  subsequent  unlawful  act,  he 
Tratpftner       becomes   a  trespasser  ab  %nMo{n).    For  where  the  law 
abinjUo.        myes  a  general  license  or  authority,   it   is  given  con- 
ditionally, that  it  shall  be   used   for   that   purpose  only 
*  1445  *fi;>r  which  the  law  allows  it ;  and  the  law  judges  of  and 
infers  the  original  intention  of  the  party  from  his  subee- 
Mtnner  of  the  qiieni  act.    But  where  a  private  party  authorizes  a  parti* 
'  ^"^*  cular  act,  he  cannot,  for  any  subsequent  cause,  punish  in 

respect  of  that  which  was  done  by  his  own  license  (o). 

If  therefore  any  one  enter  a  common  inn  or  tavern,  and 
then  commit  a  trespass,  as  by  canying  any  thing  away  {p) ; 
or  if  the  lord  who  distrains  for  rent,  or  the  owner  for  da- 
mage-feasant,  use  or  kill  the  distress,  he  is  a  trespasser  ab 
iniho  (q).  But  a  party  cannot  be  made  a  trespasser  ab  tiii- 
tio  by  mere  non-feasance,  for  that  is  no  trespass ;  so  that 
the  mere  refusal  to  pay  for  wine  at  a  tavern,  or  the  omia- 
sion  to  deliver  cattle  taken  damage-feasant  after  a  tender  of 
amends,  will  not  make  the  parties  trespassers  ab  initio  (r). 
As  the  matter  which  makes  a  defendant  a  trespasser  ok 
iniiio  must  always  be  specially  replied  (#),  this  subject  need 
not  be  further  considered  in  this  place. 

nolds,  J.  in  that  case,  that  the  mere  act  of  fixing  the  spoat  was 
lawful  In  the  course  of  the  argument,  accordiDg  to  the  report  in 
Strange,  a  distinction  was  taken  between  cases  where  the  act  is 
prima  facie  lawful,  and  the  damage  consequential,  and  those  where 
the  act  is  unlawful  in  the  first  instance.  That  distinction  is  not 
to  be  found  in  the  report  of  the  same  case,  in  2  Ld.  Ray.  1399, 
and  has  been  denied  by  Blackstone,  J.  in  Scott  v.  Shepherdy  3  BL 
Rep.  894 ;  3  Wils.  409 ;  and  by  De  Grey,  C.  J.  S.  C.  2  BL  Rep. 
899 ;  3  Wils.  411.  If  laying  the  spout  had  been  in  itself  an 
act  of  trespass,  it  seems  to  be  clear,  that  the  consequential  da- 
mage to  the  house  might  be  alleged  and  proved  in  aggrayation. 
See  Cwwiney  v.  CoOtU,  cited  1  Str.  635, 1  Ld.  Ray.  872,  and  infra. 
1451. 

(n)  Six  Carpenters  Case,  8  Co.  146.     [Lane,  90.    Perk.  §  190- 

(o)  Six  Carpenters  case,  8  Co.  146. 

(p)  Six  Carpenters  case,  8  Co.  146 ;  Cro.  Car.  196 ;  Yel.  96. 

(q)  12  E.  4.  8.  b.  ;.8  Co.  146 ;  9  Co.  11.  a. ;  1  And.  65. 

(r)  8  Co.  14a  [See  Kei]w.63,b.  Gardner  y.  CampbeUy  15  Johns. 
401.     Waterbury  v.  Locktcood,  4  Day,  257.] 

(s)  Per  BuUer,  J.  in  Taylor  v.  Cole,  3  T.  R.  297 ;  Sir  R.  Bmnf*8 
case,  1  Vent.  211.  217 :  Where  Twisden  said,  that  to  set  out  such 
matter  in  the  declaration  was  like  leaping  before  you  come  to  the 
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In  trespass,  all  procurers,  and  aiders  and  abettors,  are  part 

principals  (^),  and  are  properly  described  as  such.    And  so  it. 
IS  one  who  was  not  even  privy  to  the  commission  of  a  tres* 


pass  for  his  use  and  benefit,  but  who  afterwards  assented  Ageiicy. 
to  it  (te).     If  one  or  more  of  the  defendants  were  not  pre* 
sent  at  the  act  of  trespass,  evidence  is  requisite  to  snow 
that  they  commanded  (x)  it,  or  *  assented  to  it  (y).    If  the  *  1446 
direction  was  in  writing,  notice  should  be  given  to  produce 
it,  as  where  the  action  is  brought  against  a  sheriff  for  the  By  agent, 
act  of  his  bailiff  (2;).     In  such  an  action,  it  is  sufficient  for 
the  plaintiff  to  prove  the  sheriff's  warrant  to  the  bailiff,  in^ 
Older  to  connect  the  former  with  the  act  of  the  latter  with- 
out producing  the  writ ;  and  it  will  still  be  incumbent  on 
the  defendant  to  prove  the  writ  in  his  own  justification  (a). 

Where  the  defendant  sets  legal  process  in  motion  by  a  Legal  process 
malicious,  felse,  and  unfounded  statement,  without  more, 
and  in  consequence  the  person  of  the  plaintiff  is  imprison- 
ed, or  his  property  invaded,  the  remedy  is  by  an  action  on 
the  case ;  for  the  injury  results  not  immediately  from  the 
defendant's  act.  As,  where  he  maliciously  charges  the 
plaintiff  before  a  magistrate  with  felony,  or  swears  to  a  debt 
,  which  is  not  due,  upon  which  the  plaintiff  is  arrested.  But 
where  the  injury  results  immediately  from  the  defendant's 
act,  the  remedy  is  trespass.  As,  where  a  magistrate  mali- 
ciously grants  a  warrant  against  one  for  felony,  without 

stile.    See  also  3  Wils.  20 ;  Fishenvood  v.  Cannon^  cited  3  T.  R. 
297.     [  OysUad  v.  Shid  St  al.  13  Mass.  Rep.  520.] 

(t)  Com.  Dig.  tit.  Trespass,  C.  1 ;  2  RoH.  Ab.  .S55.    [1  Bay,  15.] 

(u)  4  Inst.  317 ;  Com.  Dig.  tit.  Trespass,  C.  1. 

(x)  It  has  been  said,  (2  Phillipps,  188),  that  a  servanc  would  not 
be  a  competent  witness  to  prove  that  he  had  no  authority  from  th« 
master  to  do  the  act ;  for  if  the  plaintiff  recovered,  then  in  an  ac- 
tion afterwards  brought  against  himself,  by  the  master,  the  verdict 
would  be  evidence  of  the  measure  of  damages.  But  qucare,  for  if 
the  plaintiff  failed,  the  witness  would  still  be  Uable  to  the  plaintiff, 
who  might  still  bring  an  action  against  the  witness  ;  and  if  the 
plaintiff  succeeded,  the  verdict  would  show  that  the  defendant  in 
the  former  action  was  a  wrong-doer,  in  which  case  he  would  not 
be  entitled  to  recover  at  all  nam  the  witness  and  co-trespasser. 
The  interest  would  be  the  other  way.  The  case  essentially  differs 
6'om  that  of  an  action  brought  against  the  master  for  the  negligence 
of  the  servant.    Vide  supra,  6S2.  769. 

(y)  Bro.  Trespass,  pi.  133.  256.  265 ;  2  Haw.  PI.  Cr.  312 ;  3  Wils. 
377.  A  servant  keeping  the  key  of  a  room  knowing  that  a  man  is 
imprisoned  therein,  is  a  trespasser.    lb. 

(z)  Supra^  tit.  Sheriff. 

(a)  Grey  v.  Smith  and  anotker,  I  Camp.  387. 
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PABT       any  *  information  laid  (6)  ;  or  where  a  party  without  war- 
IV.  rant  delivers  another  into  the  custody  of  a  constable  on  an 

unfounded  charge  of  felony  (c). 


By  agent.  jf  ^n  attorney  at  the  instance  of  his  client  sue  out  pro- 

ga   process.  ^^^  ^^j  deliver  it,  or  cause  it  to  be  delivered  to  an  officer 

to  be  executed,  and  such  process  be  illegal,  both  it  seems 

are  trespassers  (d).     And  even  in  such  case,  where  the 

1>rocess  is  legal,  tney  must  plead  their  justification  special- 
y  (e) ;  for  unless  a  justification  be  shown,  a  trespass  has 
been  committed ;  and  if  a  trespass  has  been  committed^ 
they  were  the  actors,  and  therefore  were  principals  (/). 
Proof  of  In  order  to  identify  the  principal  with  an  agent  who  com- 

agency.  ^j^g  ^  trespass,  it  is  not  sufficient  to  prove  merely  that  the 

*  1448  agent  when  he  offended  had  the  conduct  of  his  *  master's 
lawful  business  ;  for  although  a  principal  is  responsible  for 
the  negligence  of  his  agent,  he  is  not  responsible  for  his 
wilful  misconduct.  If  the  agent  of  Jl.  negligently  drove 
the  carriage  of  A.  against  that  of  B.,  the  agent  would  be 
liable  in  trespass,  and  A.  would  be  liable  in  case  for  the 
negligence  of  his  servant  (g).  But  if  the  agent  in  such 
case  wilfully  drove  the  carriage  of  A.  against  that  of  B. 

(h)  Morgan  v.  Hughes,  2  T.  R.  225. 

(c)  Stonekouae  v.  iSUtotf,  6  T.  R.  315. 

(d)  Barker  v.  Braham,  1  Wils.  368.     See  2  Taunt.  400. 

(e)  A  sheriff  or  his  officers  may  justify  under  the  writ  only,  al- 
though there  be  no  judgment  or  record  to  support  or  warrant  such 
ifvrit ;  \  Barker  Sf  al,  v.  Miller,  6  Johns.  195.  Blaekley  v.  SAelrfon,  7 
Johns.  32.  Damon  v.  Bryant,  2  Pick.  413.]  But  if  a  stranger  in- 
terpose, and  set  the  sheriff  to  do  execution,  be  must  take  care  to 
find  a  record  that  warrants  the  writ,  and  must  plead  it ;  so  must 
the  party  himself  at  whose  suit  such  an  execution  is  made  ;  per  De 
Grey,  C.  J.  in  Barker  v.  Brakam,  3  Wils.  376.  In  that  case,  the 
defendant,  Braham,  obtained  judgment  by  default  against  the  plain- 
tiff, as  the  administratrix,  for  4G0{.,  and  afler  levying  150^.  on  the 
goods  of  the  intestate  in  the  hands  of  the  plaintiff,  Norwood,  the 
other  defendant,  as  h^r  attorney,  sued  out  a  ca,  so,  against  the 
plaintiff  for  the  residue,  and  Norwood  delivered  the  writ  to  the  of^ 
ficer  to  be  executed,  and  it  was  executed.  The  Court  set  aside  the 
ca,  sa ;  the  plaintiff  then  brought  trespass,  and  the  defendant  hav- 
ing pleaded  the  general  issue,  it  was  held  that  trespass  was  the 
proper  form  of  action.  And  see  Rogers  v.  Popkin,  2  Starkie's  C. 
404.  A  judgment  vacated  by  the  Court  is  as  if  it  had  never  been, 
and  is  not  like  a  judgment  reversed  by  error.  See  the  observations 
of  De  Grey,  C.  J.  3  Wils.  376 ;  1  Lev.  95 ;  Tumor  v.  Felgate,  T. 
Ray;  73 ;  Carth.  274  ;  2  Salk.  674 ;  12  Mod.  178 ;  2  Wils.  385 ;  1 
Str.  509 ;  T.  Jones,  215 ;  B.  N.  P.  84. 

(f)  Barker  v.  Braham,  1  Wils.  368. 

(g)  MorUy  v.  Gains/ord,  2  H.  B.  441.  Yet  trespass  lies  against 
the  sheriff  for  the  act  of  his  bailiff  in  arresting  the  wrong  person  by 
mistake. 
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without  the  assent  of  A.j  the  latter  would  not  be  respon-  part 

sible  (A).  IV. 
Where  persons  have  the  execution  of  a  limited  auUiori- 


ty,  and  act  ex  parte,  trespass  lies  if  they  exceed  it  in  fact.  Judicial  acu. 
Thus,  an  action  lies  against  commissioners  of  bankrupts 
for  the  seizure  of  the  supposed  bankrupt's  goods,  if  he  was 
not  in  fact  a  bankrupt  within  the  statutes.  So  it  does  against 
searchers  of  leather,  appointed  under  the  statute  2  J.  1 .  c.  23, 
for  seizing  leather  sufficiently  dried,  and  carrying  it  before 
officers  called  triers,  although  in  their  judgment  it  be  in- 
sufficiently dried  (i).  But  where  a  party  acts  judicially, 
trespass  does  not  lie  against  him  in  respect  of  any  judicial 
act,  unless  it  appear  that  he  has  exceeded  his  jurisdiction, 
although  his  judgment  with  reference  to  the  particular  cir- 
cumstances may  have  been  erroneous  (k). 

*The  steward  of  a  court-baron  is  a  judicial  officer,  and  *  1449 
trespass  does  not  lie  against  him,  where  his  bailiff  by  mis- 
take seizes  the  goods  of  A,  under  a  precept  commanding 
him  to  take  the  goods  of  J9.  (Z). 

In  an  action  for  a  mere  assault,  the  intentioi^  is  materialj  intantion. 
and  the  plaintiff  ought  to  be  provided  with  such  evidence  as 
the  case  affords,  to  show  that  the  defendant  intended  to  do 
him  bodily  harm  (m).  Every  battery  includes  an  assault, 
and  if  the  plaintiff  declare  for  both,  he  may  recover  for  an 
a^ssault  only  (n). 

In  an  action  for  false  imprisonment,  it  is  essential  to  TrwpaiiiotHa 
prove  that  the  defendant  has  by  his  act  deprived  the  plain-  ^ 
tiff  of  his  personal  freedom  for  some  portion  of  time,  how- 
ever short.     It  has  been  said  that  bare  words,  without  lay- 
ing hold  of  the  person  of  the  plaintiff,  and  actually  confin- 

(h)  Mtcmanu8  v.  CnduU,  1  East,  106 ;  and  see  Savignac  v. 
RiMmt,  6  T.  R.  125 ;  Tript  v.  Potter,  cited  6  T.  R.  128. 

If  the  defendant's  servant  in  drivinjj^  his  master's  carriage  wan-* 
tonly  strike  the  horses  of  the  plaintiff,  in  consequence  of  which  the 
carnage  of  the  plaintiff  is  injured,  the  defendant  is  not  responsible ; 
but  if  the  servant  so  strike,  although  injudiciously,  in  the  course  of 
his  employment,  and  in  furtherance  of  it,  the  defendant  is  liable  in 
case.    Croft  v.  M^on,  4  B.  &  A.  590. 

(i)  Wame  v.  Varley,  6  T.  R.  44a 

(k)  Supra,  800.    Therefore  commissioners  of  bankrupts  are  not 
liable  in  trespass  for  committing  a  bankrupt  for  not  answering  sa 
tisfactorily.    DosweU  v.  hnpey,  1  B.  &  C.  lo3  ;  see  JMiUer  v.  Jean,  2 
Bl.  Rep.  1141. 

(I)  Holroyd  v.  Breare,  2  B.  &  A.  47a 

(m)  See  Grifin  v.  ParMOfu,  Selw.  31.    [See  1  Mod.  a] 

(n)  Bro.  Tres.  pi.  40 ;  Lib.  Ass.  Ann.  32.  f.  99.  pi.  60. 

VOL.  III.  5^ 
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P4&T       lAg  him,  will  not  constitute  an  arrest  or  imprisoninent  (o). 
TV.         Where  upon  a  magistrate's  warrant  being  shown  to  Hie 
— — —  plaintiff,  the  latter  voluntarily  and  without  compuWon 
Tretpautoiiie  attended  the  constable,  who  had  the  warrant,  to  the  magis- 
person.  Xfste  ;  it  was  held,  that  there  was  no  sufficient  imprison- 

ment to  support  an  action  (p).  Yet  it  seems  that  in  ordi- 
nary practice  words  are  sufficient  to  constitute  an  impri- 
sonment, if  diey  impose  a  restraint  upon  the  person,  and 
the  plaintiff  is  accordingly  restrained  ;  for  he  is  not  obliged 
to  incur  the  risk  of  personal  violence  and  insult  by  resist- 
ing until  actual  violence  be  used  (9). 
*  1450  *  It  frequently  happens  that  false  imprisonment  include? 
a  battery  (r) ;  but  it  is  obvious  that  the  latter  is  not  neces- 
sarily included  in  the  former  (s). 

It  has  been  seen  that  a  conviction  of  the  defendant  upon 
an  indictment  for  an  assault  and  battery  is  pot  evidence  in 
a  civil  action  (i),  but  that  a  confession  by  pleading  guilty 
is  evidence  of  the  &ct  («). 

The  mere  admission  by  one  of  several  defendants  in  tres- 
pass will  not  be  evidence  against  the  rest  to  prove  them 
eo-trespassers ;  but  if  several  be  proved  to  be  co-trespass- 
ers by  competent  evidence,  the  declaration  of  one  as  to  the 
motives  and  circumstances  of  the  trespass  will  be  evidence 
against  all  who  are  proved  to  have  combined  together  (or 
the  common  object  (x). 
Damages.  3.   As  the  jury  in   an   action  of  trespass   are  not  ^- 

Btrained  in  their  assessment  of  damages  to  the  amount^ 
of  the   mere  pecuniary  loss   sustained   by  the   plaintiff^' 

(o)  Dalt.  c.  170. 

(p)  Jimnpsmtth  v.  Le  Mesuriery  2  N.  R.  211. 

(q)  I  have  known  more  than  one  instance  in  which  words  alone 
have  been  held  to  be  sufficient.  In  one  case,  where  a  constable 
reqaved  the  plaintiff  to  ^o  along  with  him  before  a  mitfistrate,  in- 
fiMination  having  been  given  to  the  constable  by  the  defendant  that 
the  plaintiff  had  committed  a  felony,  and  the  plaintiff  accordingly 
accompanied  the  constable,  Bayley,  J.  held,  (oiler  the  above  cases 
bad  been  cited),  that  there  was  a  sufficient  imprisonment  to  sustun 
the  action. 

(r)  B.  N.  P.  22 ;  OxUy  v.  Flower  and  another^  Selw.  37.  n. 

(s)  EmmeU  v.  Lifne,  1  N.  R.  255. 

(i)  Supra.  Pt.  II.  sec.  LXXI.  LXXII.  On  the  same  principle, 
the  conviction  of  the  defendant  before  a  magistrate  of  an  assault 
upon  the  information  of  the  plaintiff,  is  not  evidence.  Smith  t. 
JKufiimefM,  1  Camp.  9. 

(u)  Pt.  II.  p.  218. 

(x)  Per  Ld.  Ellenborough,  11  Bast,  564.    But  «6m62e,  this  must 
be  limited  to  such  declarations  as  are  made  in  furtherance  of  the 
'  common  object,  supra^  403, 
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but  may   award   damages   in   respect  of  the  malicious  pa&t 

conduct  of  the  defendant,  and  the  degree  of  insult  with  iv, 
which  the   trespass  has  been  attended  {y),   the  plaintiflf 


is  at    liberty    to    give    in    evidence    the    circumstances  Damafes, 
*  which   accompany  and  give  a  character  to  the  tres- wavation. 
pa8s(^)(l).  *1461 

If  the  defendant,  whilst  he  is  an  actual  trespasser  in  the 
plaintifTs  house,  or  on  his  land,  commit  any  other  trespass 
to  the  person  of  the  plaintiff,  or  to  the  persons  of  his  wife, 
children,  or  servants,  then,  although  distinct  and  substan- 
tive actions  of  trespass  might  have  been  maintained  in  re- 
spect of  such  trespasses,  or  actions  on  the  case  might  have 
been  supported,  for  the  consequential  damage  in  respect 
of  the  loss  of  service,  or  expenses  of  cure,  &c.  yet  such 
acts  of  trespass  and  their  consequences  may  be  alleged 
and  proved  in  aggravation  of  the  damages.  Thus,  in  an 
action  for  breaking  and  entering  the  plaintiff's  house,  the 
debauching  of  his  daughter  and  servant,  and  the  conse- 
quential damage  to  the  plaintiff,  may  be  laid  and  proved 
in  aggravation  (a)  (2).     Where,  however,  the  trespass  to 

(y)  3  M .  &  S.  77  ;  Merest  v.  Harvey^  5  Taunt.  443 ;  1  Marsh. 
199 ;  Sears  v.  Lyons,  2  Starkie's  C.  318.  [See  TUden  v.  Metccdf,  2 
Day,  359.  Churchill  v.  Watson,  5  Day,  140.  Woert  v.  JenkinSj  14 
Johns.  352.  THUotson  v.  Cheetham,  3  Johns.  64.  Pritchard  v.  Pa- 
pUhn,  3  Harg.  State  Trials,  1071.] 

(z)  See  the  observations  of  Le  Blanc,  J.  3  M.  &  S.  77.  In  an 
action  for  breaking  and  entering  the  plaintiff^s  close,  and  searching 
for  game  therein,  the  plaintiff  was  permitted  to  prove  that  the  de** 
fendant  being  a  member  of  parllamont  and  a  magistrate,  had,  on 
being  warned  off  the  plaintiff's  land,  used  very  intemperate  lan- 
guage, and  threatened  to  commit  the  plaintiff.  The  Jury  gave 
50Q{.  damages,  and  the  Court  of  C.  B.  refused  to  grant  a  new  trial. 
5  Taunt.  443. 

(a)  [Ream  v.  Rank,  3  Serg.  &  Rawle,  315.]  Bennett  v.  Mcott, 
3  T.  R.  166.    The  practice  was  formerly  to  the  contrary  ;  and  it  ^ 

(1)  [In  trespass  quare  clauswn,  &c.  the  plaintiff  may  give  evi* 
dence  of  consequential  damages  sustained  by  him  in  his  crop,  by 
reason  of  the  defendant's  driving  away  his  negroes.  Johnson  v. 
Courts,  3  Uar  &  M'Heu.  510.  In  an  action  for  breaking  and  enter* 
ing  the  plaintiff's  dwelling-house,  evidence  may  be  given  of  keep> 
ing  the  plaintiff  out,  because  that  is  a  consequence  of  the  wrongful 
entry.  Sampson  v.  Coy,  15  Mass.  Rep.  493.  In  an  action  for  as- 
sault and  battery,  the  plaintiff  may  give  evidence  of  obviously  pro- 
bable effects  of  the  battery,  though  not  laid  in  the  declaration. 
Jivery  v.  Ray  Sc  ai,,  1  Mass.  Rep.  13.  See  Rising  v.  Granger,  cited 
infra,  1454,  note  (1).] 

(3)  [In  trespass  for  breaking  and  entering  the  plaintiff's  house, 
with  intent  to  ravish  his  wife,  the  defendant  cannot  give  evidence 
that  the  plaintiff's  wife  was,  at  the  time  o{  the  trespass,  of  lewd 
and  abandoned  character.    Davenport  v.  Russell,  5  Day,  145.] 
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PAST       the  house  or  land  is  the  gist  of  the  action,  and  conse* 
IT.         quential  damage  is  laid  merely  in  aggravation,  if  the  prin- 
cipal trespass  can  be  justified,  it  is  an  *  answer  to  the 


Aggiavation,    whole  action,  and  the  plaintiff  cannot  recover  in  respect  of 

*  1452  matter  laid  merely  in  aggravation;  although  if  alleged 

alone  it  would  have  afforded  a  substantive  ground  of  ac* 
tion.  Thus,  if  the  defendant  can  justify  the  entering  into 
the  house  under  a  license,  it  will  be  an  answer  to  the 
counts  alleging  a  breaking  and  entering ;  although  a  de- 
bauching of  the  servant  and  daughter  and  loss  of  service, 
be  laid  in  aggravation  (6). 

The  rule  seems  however  to  be' confined  to  such  injuries 
as  amount  to  trespasses,  for  the  obvious  reason,  that  to 
permit  a  substantive  injury  requiring  a  different  form  of 
action,  to  be  alleged  by  way  of  aggravation,  would  be  in 
effect  to  confoui^  the  forms  of  action,  which  ought,  on 
principles  of  policy  and  convenience,  to  be  kept  separate. 
Still  it  seems  that  the  defendant's  intention,  and  his  con- 
duct and  expressions,  whilst  he  was  in  the  act  of  commit- 
ting the  injury,  are  always  evidence  to  show  his  malice, 
and  the  degree  of  insult  offered  to  the  plaintiff;  although 
where  they  afford  a  distinct  ground  of  action  to  be  brought 
in  a  different  form,  the  jury  are  not  to  award  damages  in 
respect  of  that  distinct  injury  or  its  consequences,  but  only 
in  respect  of  the  principal  trespass.  Thus,  in  the  case  of 
Bracegirdie  v.  Orfard  (c),  the  declaration  was  for  breaking 
and  entering  the  platntiflPs  house,  and  without  any  proba- 
ble cause,  and  under  a  false  and  unfounded  charge  and 
assertion  that  the  plaintiff  had  stolen  property  in  her  nouse, 
searching  and  ransacking  the  same,  by  means  whereof  the 

#  1453  plaintiff  was  interrupted  *  in  the  quiet  enjoyment  of  her 

Douse,  and  her  character  injured.    The  learned  judge  who 

was  held,  that  a  substantive  and  distinct  act  of  trespass,  which  might 
be  made  the  subject  of  a  distinct  action,  as  in  the  case  of  an  assault 
on  the  daughter  and  servant  of  the  plaintiff,  per  quod  aerviHum 
ammi^  could  not  be  laid  in  aggravation.  See  the  observations  of 
Buller,  J. ;  B.  N.  P.  69. ;  J^Teuman  ▼.  Smith,  Holt,  699 ;  2  Salk.  642 ; 
Sippara  v.  Basaeiy  1  Sid.  225.  There  seems  to  be  no  reason  why 
the  whole  transaction  being  continued  and  connected  together 
should  not  be  stated  in  the  same  action  and  in  the  same  count. 

(h)  Bennett  v.  ^IcoU,  2  T.  R.  166.  So  in  trespass  for  breaking 
and  entering  the  plaintiff's  house,  and  expelling  him  therefrom,  the 
expulsion  is  taere  aggravation,  and  a  justification  of  the  breaking 
and  entering  covers  the  whole.  Taylor  v.  Cole,  3T.  R.  292.  Secua, 
where  a  distinct  trespass  to  the  person  or  goods  is  alleged.  See 
PhUlips  V.  Howgate,  5  B.  &  A.  220.    [Sampson  v.  Coy,  15  Mass. 

fr)  2  M.  &^  S.  77. 
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tried  the  cause,  informed  the  Jury  that  if  there  was  a  pabt 

charge  of  having  stolen  goods  in  the  house,  the  damages  iv. 
ought  not  to  be  merely  nominal.     After  a  verdict  for  the 


plaintiiT,  damages  50/.,  it  was  afterwards  objected,  in  ar-  Aggravation, 
rest  of  judgment,  and  on  a  motion  for  a. new  trial,  that  the 
declaration  was  bad,  and  the  direction  of  the  judge  wrong; 
but  Lord  Ellenborough  said,  ^'  as  to  the  exception  taken 
to  the  declaration,  the  trespass  is  the  substantive  allega- 
tion, and  the  rest  is  laid  as  a  matter  of  aggravation  only. 
On  the  other  point  it  does  not  appear  that  the  learned 
judge  told  the  Jury  they  might  go  beyond  the  damages  for 
the  trespass,  and  consider  the  rest  as  a  subject  of  substantive 
damage,  or  in  any  other  wise  than  as  connected  with  the 
trespass  ;  and  that  is  the  constant  course  of  considering  it. 
In  actions  for  false  imprisonment,  the  Jury  look  to  all  the 
circumstances  attending  the  imprisonment,  and  not  merely 
to  the  time  for  which  the  party  was  imprisoned,  and  give 
dama^^es  accordingly.  So  here  the  breaking  and  entering 
the  plaintiff's  house  for  the  purpose  of  searching  it,  and 
under  the  false  charge,  constitutes  the  trespass ;  and  the 
false  charge  was  not  left  as  a  distinct  substantive  ground 
of  damage." 

But  the  plaintiff  cannot  recovfir  in  respect  of  any  injury 
for  which  an  action  lies  by  another,  or  by  himself  and  ano- 
ther jointly. 

In  an  action  of  trespass  for  an  assault  on  the  wife  or 
servant  of  the  plaintiff,  p&r  quod  consortium  amisit,  or  servi- 
tium  amiiit,  the  Jury  cannot  take  into  consideration  the  in- 
jury suffered  by  the  wife  or  servant,  in  respect  of  which  a 
distinct  action  iies(d'). 

*  So  if  the  action  be  brought  by  the  husband  and  wife  *H54 
for  a  trespass  to  the  latter,  no  evidence  is  admissible  of 
any  consequential  damage  to  the  husband  alone  (e). 

The  plaintiff  cannot  give  evidence  of  any  matters  in 
aggravation  not  stated  on  the  record,  (although  they  would 
not  have  supported  any  substantive  action)  which  do  not 
naturally  and  even  necessarily  result  from  theinjury'alleg- 
ed  on  the  record.  Thus,  if  the  declaration  merely  allege 
a  false  imprisonment,  he  cannot  give  evidence  in  aggrava- 

(d)  Edmondson  v.  Machell,  2  T.  R.  4.  In  an  action  for  assault- 
ing and  beatinff  the  plaintiff's  niece,  per  quod  servitium  amiHt,  it 
seems  that  the  Jury  cannot  take  into  consideration  the  injury  sus- 
tained by  the  niece  herself,  who  has  been  deflowered.  Ibid.  [See 
Yelv.  90,  note  (1).] 

(e)  Supra,  686. 
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PABT       tion  that  he  was  stinted  in  his  food  (/),  or  that  he  caught 
IT.         an  infectious  disorder  (g)  (1). 
I  M  Proof  of  special  damage  from  the  loss  of  lodgers  is  not 

Afsravatioo*  maintainable,  unless  the  Toss,  and  the  names  of  3ie  lodgers, 
be  specified  in  the  declaration  (A). 

Alia  enormia.  j^  geems  to  have  been  held  formerly  that  matters  might 
be  given  in  evidence  under  the  alia  enormiaj  which  could 
not  with  decency  be  stated  on  the  record  (t) ;  and  there- 
fore that  the  plaintiff  in  an  action  of  trespass  for  breaking 
and  entering  his  house,  might  prove  in  aggravation,  al- 
though it  was  not  stated  on  the  record,  that  whilst  there 
he  debauched  the  plaintiflTs  daughter  (/:). 

Quare  ciau-         Considering,  however,  that  it  is  the  common  practice 

•umfregit.  »|^  allege  the  debauching  of  a  daughter  and  servant  on 
the  record,  in  an  action  of  trespass  and  assault,  or  in  an 
action  on  the  case,  this  doctrine,  as  applied  to  such  a  case, 
savours  of  an  excess  of  modesty  and  refinement,  and  weiffbs 
but  little  against  the  general  principle,  which  requifes  toat 
the  defendant  shall  be  specially  informed  by  the  record  of 
the  fiicts  on  which  the  plaintiff  relies. 

The  defendant  may  be  found  guilty  of  any  part  of  the 
trespass  alleged.  If  the  declaration  be  for  cutting  and 
taking  away  trees,  he  may  be  found  guilty  of  the  taking, 
although  the  cutting  be  not  proved  {I). 

Kotice.  4.  It  is  frequently  requisite,  witli  a  view  to  costs,  to 

prove  that  the  trespass  was  wilfiil  and  malicious  under  the 
statute  [m).  The  usual  evidenoe  for  this  purpose  consists 
in  proof  that  the  trespass  was  committed  after  notice.  It 
has  been  held,  that  where  the  trespass  has  been  committed 
after  proof  of  notice,  the  Judge  is  bound  to  certify  (n) ;  but 
in  a  later  instance  this  was  held  to  be  discretionary  (o). 

(f)  Lowden  v.  Goodrick,  Peake's  C.  46. 

(g)  Pettit  Y.  Addington,  Ibid.  63. 

(K)  Wtstwood  y.  Coumt,  1  Starkie's  C.  172.  See  1  Vin.  Ab.  469. 
HartUy  v.  Uerring,  8  T.  R.  100.  Fenn  v.  ZKrttt,  1  Roll.  Ab.  58 ; 
B.  N.  P.  7 ;  2  Will.  Saund.  411,  n.  (4).    Sed  vide  supra,  871,  2, 3. 

(t)  See  Lotoden  y,  Goodriek,  Peake*s  C.  46;  6  Mod.  127. 

(k)  Gilb.  L.  E.  240,  2d  edit. ;  6  Mod.  127 ;  Mr.  Peake's  obsenra- 
tions,  Peake's  L.  E.  323,  5th  edit ;  [505,  Norris's  edit.]  2  Sid.  225 ; 
1  Keb.  787 ;  Cro.  Jac.  538. 

(I)  B.  N.  P.  94. 

Cm;  8  &  9  Will.  III.  c.  11,  s.  4. 

(n)  Rtynold  v.  Edwards,  6  T.  R.  11. 

(o)  Good  V.  fVatkinSy  3  East,  495. 


(1)  [In  Rising  v.  Grangerf  1  Mass.  Rep.  47,  it  was  held  that  the 
plain tm  could  not,  in  an  action  for  false  imprisonment,  prove  spe- 
cial damages,  unless  they  were  laid  in  the  declaration.] 
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So,  with  a  vieW  to  costs,  it  may  be  necessary  to  prove       pabt 
that  the  defendant  is  an  inferior  tradesman,  apprentice,  or         iv. 
other  dissolute  person,  within  the  stat.  4  &  5  W.  &  M.  c.  ■■ 

23,  s.  10(p). 

In  actions  against  magistrates,  constables,  and  other  ^^}^^^  °^ 
peace-officers,  it  has  been  seen  that  notice  of  action,  and 
a  demand  of  a  copy  of  the  warrant,  is  frequently  necessa- 
ry (q)  ;  and  proof  of  notice  of  action  is  sometimes  *neces-'  *  1456 
sary  in  other  cases,  under  the  provisions  of  particular 
statutes. 

Where  an  act  provides  that  no  action  shall.be  maintain- 
ed without  notice  to  the  defendant  or  defendants  of  such 
intended  action,  a  separate  notice  to  each  defendant,  not 
mentioning  the  names  of  the  other  defendants,  is  sufficient 
in  a  joint  action  against  all  (r). 

5.  The  defendant  may  give  in  evidence  under  the  ge-  Defence, 
neral  issue  any  matter  whicn  contradicts  the  plaintiiTs  evi-  ^en®'*^  »""«• 
dence,  or  shows  that  the  act  complained  of  is  not  in  its 
own  nature  a  trespass  at  common  law  {$)•  Thus  he  may 
prove  that  the  loctu  in  quo  was  his  own  freehold,  or  that  of 
another  by  whose  authority  he  entered  (t) ;  or  that  he  has 
any  other  title  or  right  to  the  possession  (u) ;  or  that  he  is  te- 
nant in  common  with  the  plaintiir(«r) ;  or  that  he  entered  by 
command  of  another  who  is  tenant  in  common  with  the 
plaintiff  (y);  for  a  man  cannot,  in  pointof  law,  be  a  trespasser 
in  merely  exercising  a  right  which  the  law  gives  him  (z) ; 

(p1  It  has  been  held  that  a  clothier  keeping  an  alehouse,  and  not 
qualified,  is  within  the  statute.    Barnes.  135.    Vide  nfpm,  631, 3. 

(q)  Supra,  793. 

{r)  A^ar  v.  Morgan,  3  Price,  136. 

(a)  Per  Buller,  J.  Dougl.  610.    Lt  Caux  v.  Eden,  Doug.  594. 

(0  Dodd  v.  Kjiffin,  7  T.  R.  354.  DeriOey  v.  JSTeviUe,  1  Leon.  301. 
Argent  v.  Durrani,  8  T.  R.  403.  Garr  v.  FUitktr,  3  Starkie's  C.  71 ; 
Gnb.  Ev.  358 ;  Bro.  Gen.  Issue,  pi.  83.  Chambers  v.  DonMsan, 
11  East,  73.  In  Pki^fot  v.  Holmes  (Peake's  C.  67),  it  is  said  that 
the  defendant  cannot  under  the  general  issue  prove  title  in  another, 
and  an  entry  by  his  command.    But  see  the  above  cases. 

(it)  As  that  the  interest  of  the  plaintiff,  who  held  under  the  de- 
fendant, had  expired  at  the  time  of  the  alleged  trespass.  Urgent  v. 
Durrant,  8  T.  R.  403. 

(X)  Gilb.  £v.  304. 

(y)  Gilb.  Ev.  304.    Rosse^a  case,  3  Leon.  83. 

(z)  See  Gilb.  Ev.  331.  It  is  true,  that  by  making  a  forcible  entry 
upon  a  party  in  actual  possession,  the  party  entitled  to  the  possession 
nay  be  criminally  responsible  for  his  breach  of  the  peace.  See  the 
statute,  8  H.  VI.  c.  9,  s.  6.  But  in  an  action  for  a  forcible  entry  he 
%v6uld,  it  seems,  be  entitled  to  a  verdict,  en  proof  of  his  title  to  the 
possessidn,  just  as  in  a  common  action  of  tret^Mts.    The  effect  ot 
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PART        *  or,  where  the  action  is  brought  for  cutting  down  trees, 

IV.         that  he  was  lessee  for  years  of  the  lands  on  which  the  trees 

— -.-^^  grew  [a),  for  he  has  a  special  property  in  them  for  repairs 

General  issue,   and  shade  ;  or  that  the  trees  were  sold  to  the  defendant  by 

the  tenant  in  tail  in  possession  (b). 

So  he  may  show  that  the  goods  were  sold  to  him  under 
an  execution  upon  a  judgment  obtained  by  him  against  the 
plaintiif ;  but  in  such  case  he  should  be  prepared  to  prove 
the  judgment  as  well  as  the  writ  (c)  ;  or  that  the  plaintiff 
had  parted  with  the  possession,  and  was  not  entitled  to  it 
at  the  time  of  the  trespass  {d) ;  or  that  the  property  has 
been  devested  by  forfeiture  {e). 
In  the  case  of  an  assault,  tne  intention  of  the  defendant 
*  1458  is  material,  and  he  may  go  into  evidence  to  *  prove  quo 
animo  the  act  was  done,  in  order  to  show  that  there  was 
no  assault  (/). 

the  Statutes  of  Forcible  Entry  in  relation  to  civil  actions  seems  to 
be  confined  to  the  giving  treble  damages  where  a  forcible  entry  is 
alleged  and  proved,  instead  of  the  single  damages  recoverable  in  a 
criminal  action.  If  a  tenant  after  notice  to  quit  continue  in  posses- 
sion, the  landlord  may  enter  without  ejectment ;  if  he  use  illegal 
force  an  indictment  lies.  T\imer  v.  MeymoU^  1  Bing.  158.  TauJ^^ 
ton  V.  Cosiary  7  T.  R.  431. 

(a)  B.  N.  P.  84.  Aleyn,  82.  Secus,  where  trees  are  excepted  in 
the  lease,  or  are  taken  away  after  severance  {Herlakenden^B  case, 
4  Co.  62.  Moore,  246),  or  where  the  party  is  mere  tenant  at  will,  for 
the  tortious  act  determines  the  will  (Ibid,  and  Co.  Litt.  57).  If  A. 
plant  a  tree  at  the  extreme  Umit  of  his  own  land,  and  the  tree  grow- 
mg,  extends  its  roots  into  the  land  of  B.,  A,  and  B,  are  tenants  in 
common  ofthe  tree ;  but  if  all  the  roots  grow  in  .^.'s  land,  thou^ 
the  boughs  shadow  the  land  of  B,,  the  property  is  in  A.  B.  N.  P. 
85 ;  1  Ld.  Ray.  737. 

(h)  Sir  R.  H.,  under  whom  the  plain  tiff  claimed  as  heir  in  tail,  be- 
ing tenant  in  tail,  sold  to  the  defendant  300  ofthe  best  trees  in  such 
a  wood,  to  be  taken  within  a  limited  time,  for  a  valuable  connde- 
ration ;  Sir  R.  died,  and  the  defendant  within  the  time  took  the 
trees.  Upon  not  guilty  pleaded,  Jones,  C.  J.  held  that  the  sale  was 
within  the  stat.  S^  Ehz.  c.  4,  and  bound  the  heir  in  tail,  and  the 
plaintiff  was  nonsuited.  Hatton  v.  Mo2,  B.  N.  P.  90.  Note,  that 
the  settlement  was  with  a  power  of  revocation. 

(c)  See  Doe  v.  Smith,  2  Starkie's  C.  199. 

(d)  FFard  y.  MacauUy,  4  T.R,  489. 

(e)  fFUkina  v.  Despard,  5  T.  R.  112. 

(f)  See  Or\fin  v.  Parsons^  Gloucester  Lent  Assizes,  1754,  Selw. 
N.  P.  27.  Trespass  for  an  assault,  plea  son  <usauU  demunty  repli- 
cation dt  ivjuria,  the  defendant  and  another  were  fighting,  and  the 
plaintiff  came  up  and  took  hold  ofthe  defendant  by  the  coUar,  in 
order  to  separate  the  combatants,  whereupon  the  defendant  beat  the 
plaintiff.  It  was  objected,  that  to  warrant  this  evidence,  the  mat- 
ter ou^bt  to  have  been  replied  specially ;  but  Legge,  B.  overruled 
the  objection,  observing  that  the  evidence  was  not  offered  by  way 
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In  the  case  of  a  battery,  an  actual  intention  to  injure  is       i^art 
not  essential  to  the  action,  and  a  defendant  is  re8pon9ibIe         ir. 
in  damages  for  any  immediate  injury  to  the  person  of  ano-  .«...*—..^ 
ther,  all£oi]gh  the  injury  was  not  wilftil  (g).    Yet  it  seems  Defence, 
that  some  degree  of  negligence  or  inattention  is  even  in  o««>«'ai  >Ma«- 
this  case  essential,  and  that  it  is  a  good  defence  to  show 
that  the  accident  was  inevitable.    Thus,  if  A.  beat  the 
horse  of  B.,  which  runs  against  C,  or  if  A.  take  the  hand 
of  £.  and  with  it  beat  C,  A.  and  not  B.  is  Uie  trespasser; 
and  this  would  be  a  good  defence  for  B.  under  the  general 
issue  {h\ 

So  it  the  injury  was  accidental  on  the  part  of  the  defen- 
dant, and  might  have  been  avoided  by  the  plaintiff;  as 
where  the  defendant's  horse  runs  away  with  him,  and  the 
plaintiff  refuses  to  go  out  of  the  way,  and  is  hurt  (•). 

*  It  is  no  defence  thfltt  the  plaintiff  was  arrested  under  a  *  1459 
mistake :  as  if  ./2.  be  by  mistake  apprehended  under  a 
Judge's  warrant  directed  a^inst  B.  (k) ;  or  that  the  defen- 
dant, supposing  the  plaintiff  to  be  liable  to  be  impressed, 
caused  mm  to  be  impressed,  when  in  fact  he  was  not 
liable  {I). 

Where  a  ship  was  taken  as  a  prize,  but  afterwards  ac- 
quitted, it  was  held  diat  trespass  for  false  imprisonment 
would  not  lie  at  common  law  (m)  (1). 

So  it  has  been  held,  that  under  this  issue  the  defendant 
might  show  that  the  plaintiff's  horses,  which  had  been  seiss- 

of  justificatioD,  but  for  the  purpose  of  showing  that  there  was  no 
assaqk,  for  it  was  the  quo  ammo  which  constituted  the  assault, 
which  was  left  to  the  Jury.  See  also  Gilb.  L.  Ev.  256,  M  edit. ; 
it^ruy  1470. 

(g)  fVeaver  v.  Ward^  Hob.  134.  Underwood  v.  Hevnon^  1  Str. 
596;  2  Salk.  637 ;  1  Ld.  Raym.  38 ;  4  M6d.  405.  [Tmfivr  v.  Brnvr 
howy  2  Hen.  &  Mud.  423.] 

(h)  See  the  cases  cited  in  the  last  note ;  and  also  Scott  v.  Shep^ 
herd,  3  Wils.  403. 

(%)  Gif^ns  V.  Pepper,  2  Salk.  637 ;  1  Ld.  ViB^^fia.  38 ;  4  Mod.  405. 
•Vo(e,  the  defendant  pleaded  a  special  justification,  which  was  hel4 
to  be  bad  for  not  confessing  the  trespass ;  bat  the  Conrt  held  that 
the  defence  would  have  been  available  under  the  general  issue. 

(k)  Aanm  v.  Alexander  if  ofkers,  3  Camp.  35. 

(I)  FUinUr  y.  BasU,  1  Camp.  187. 

(m)  Lt  Caux  v.  Eden,  Doug.  504. 

■  ^1  ■■■■  III!  ■  I  I  ■■■■  I  .■■■■■■■■■^■■l^  ■ 

• 

(1)  [See  Faiih  tf  ai,  ▼.  Pearson,  6  Taunt.  439,  and  noto  to  the  . 
American  edition — S.  C,  4  Camp.  357,  and  Mr.  Howe's  note.    Ab- 
vtofi  ▼.  HaUei,  16  Johns.  337.    Simpson  ▼.  ATadeau,  Cam.  &  Ner- 
115<    PenAofd  v.  Hkluu,  18  Johns*  397.    MmM»nnmrt  ff  of.  v. 
tfoHng,  2  Gallisen,  342.] 

TOL.  m,  53 
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PART  ed  under  pretence  of  their  being  estrays,  were  delivered  to 
IV.         him  as  pound-keeper ;  for  he  was  not  a  trespasser  in  re* 

........i-.  ceiving  and  detaining  them  (n). 

Deftnce,  It  is  a  good  defence  to  show  that  the  injury  arose  friHQ 

General  issue.  ^^  negligence  of  the  defendant's  agent  in  the  management 
of  his  vessel,  for  there  the  proper  remedy  is  by  an  action  on 
the  case  (o). 

Mefger.  No  action  will  lie  if  it  appear  that  the  civil  action  has 

merged  in  a  felony  (2) ;  but  after  an  acquittal  for  the 
*  1460  *  felony,  an  action  is  maintainable  (p),  provided  there  be 
no  collusion  {q).  The  acquittal  must  be  proved  by  the  pro- 
duction of  the  record,  or  an  examined  copy  of  it ;  and  the 
defendant  may  give  evidence  to  show  that  it  was  collu- 
sive. ^ 

MiUfAtioD.  The  defendant  cannot  give  in  evidence  under  the  gene- 

ral issue  matters  which  might  have  been  pleaded  in 
bar(r).  In  an  action  for  a  battery,  the  defendant  cannot, 
under  this  issue,  prove  that  the  beating  in  question  was  in- 
flicted by  way  of  punishment  for  misbehaviour  (#)  ;  yet  he 
may  give  any  circumstances  in  evidence  in  mitigation, 
which  tend  to  reduce  the  quantum  of  damage  sustained  by 
the  plaintiff,  and  which  could  not  have  been  pleaded. 
Thus,  in  trespass  for  cutting  trees,  the  defendant  was  per- 
mit; Bodkin  v.  PawtU,  Cowp.  47a  [Yelv.  42,  a.  note  (1).]  Tet 
the  same  may  be  said  in  the  case  of  a  gaoler,  who  is  nevertheless 
bound  to  justify  speciaUy  in  an  action  for  false  imprisonment.  As- 
ton, J.  in  the  abore  case,  distinguished  it  from  the  case  of  a  gaoler ; 
the  latter  always  acting  under  a  warrant.  But  this  is  to  make  the 
necessity  of  a  special  plea  to  depend,  not  upon  the  nature  of  the 
justification,  but  upon  the  nature  of  the  proof  by  which  it  is  to  be 
supported.  It  is,  indeed,  a  general  principle,  that  if  an  officer  do 
only  that  which  belongs  to  his  office,  he  shall  not  be  liable  to  any 

Srecedent  tortious  acts  of  which  he  could  know  nothing  (T.  Jones, 
14,  cited  by  Aston,  J.  in  the  foregoing  casej.  But  if  this  doctrine 
bears  upon  the  question  of  pleading,  it  is  also  applicable  to  the  case 
of  a  gaoler,  and  was  equally  applicable  to  the  cases  of  constables 
and  other  peace-officers  previous  to  the  stat.  24  Geo.  II.  c.  44. 

(o)  Huggeil  V.  Montgomery^  2  N.  R.  446,  [and  Mr.  Day's  noie.] 

(p)  Croihy  v.  Leng,  12  East,  409. 

{q)  Ibid. 

(r)  mason  V.  Chrittie,  2  B.  &  P.  224. 

(s)  Ibid.  For  where  the  trespass  has  been  established  which  is 
not  justified,  the  only  remaining  question  is  as  to  the  extent  of  the 
damage. 


(2)  [See  Yelv.  90,  a.  note  (2),  and  cases  there  collected.  Obser- 
vations of  Lord  EUenboroueh,  in  BeckwithY.  fFood^oL  2  Starkie's 
C— 1  B.  &  A.  490.  Cushing  v.  Chre  Sf  ai.  15  Mass.  Rep.  69. 
Boardman  v.  Gort  fy  al,  ibid.  331.    Smith  v.  Weaver.  2  Havw.  108.1 
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mitted  to  show  that  the  trees  had  been  applied  to  purposes       pikjtT 
for  which  the  plaintifThad  (Covenanted  to  furnish  timber  by         iv. 
assignment  of  his    bailiff  (^).     So  matter  of  provocation    • 
which  could  not  have  been  pleaded  in  bar  may,  it  seems,  be  Defence. 
given    in    evidence  («)(!].     And  *  although    the   matter  ^?n"*}  ""»•• 
might  have  been  pleaded  in  bar,  yet  if  it  tend  to  reduce  *  "jj^i**"' 
the  value  of  the  chattel  injured,  it  is   proveable   under 
this  is^ue. 

Thus,  although  the  defendant  cannot  under  this  plea 
prove,  in  bar  of  an  action  for  destroying  a  picture,  that  it 
was  a  gross  caricature  (j?),  yet  he  may  prove  the  fact  in  mi- 
tigation of  damages,  and  the  plaintiff  can  recover  no  more 
than  the  value  of  the  canvass  (y). 

Some  of  the  statutes  which  enable  a  defendant  to  give 

(t)  RtnneU  Sf  others  ▼.  WUker^  Cor.  Abbott,  J.  Winch.  Spring 
Ass.  1813,  Manning's  Ind.  Trupasa^  36. 

(u)  In  Dennis  v.  Pawling  (Vin.  Ab.  tit.  Evidence,  I.  b.  pi.  16), 
Price,  B.  refused  to  admit  any  thing  in  evidence  which  tended  to 
justify  the  words,  although  offered  in  mitigation  only  ;  saying,  that 
any  thing  which  tended  to  show  a  provocation,  or  any  transaction 
between  the  parties  giving  occasion  for  speaking  the  words,  was 

E roper  in  the  defendant  to  make  out,  because  these  matters  cannot 
e  pleaded. 

So  in  Coot  V.  Bertie  (12  Mod.  232),  it  was  said  that  license  by  the 
husband,  or  the  lewd  character  of  the  wife,  could  not  be  pleaded  in 
bar  of  trespass  by  the  husband ;  yet  that  those  matters  were  evi- 
dence in  mitigation  of  damages. 

If  trespass  be  brought  by  an  executor  against  an  executor  de  son 
tmiy  he  may  give  in  evidence  payment  of  debts  to  value  in  mitigation 
of  damages ;  but  he  is  still  a  trespasser,  and  there  must  be  a  verdict 
against  him.    B.  N.  P.  91 ;  12  Mod.  441. 

(x)  Du  Bost  V.  Beresford,  2  Camp.  511.  And  where  such  a  cari- 
cature is  openly  exhibited,  it  seems  that  the  defendant  might  justify 
the  destruction  as  abating  a  public  nuisance.    Ibid. 

(y)  Ibid. 


(1)  fin  an  action  for  assault  and  battery,  immediate  provocations 
are  admissible  in  evidence  to  mitigate  damages :  JUiter,  ^  where  the 
blood  had  time  to  cool'*  before  the  battery  was  inflicted.  Jhtry  v. 
Ray  if  al.l  Mass.  Rep.  12.     S.  P.  Barry  v.  Inglis,  1  Taylor,  121. 

2  Hay w.  102.    Lee  v.  noolsty^  19  Johns.  319.     In  Waters  v.  Brown, 

3  Marsh.  559,  it  was  held,  tnat  though  former  threats  or  insults 
will  not  palliate  a  later  assault  and  battery,  yet  if  the  injury  is  in- 
flicted in  the  attempt  to  prevent  the  execution  of  those  threats,  the 
defendant  may  give  those  threats  in  evidence  in  mitigation  of  da- 
mages. 

Evidence  of  previous  threats  made  by  the  defendant  in  the  plain- 
tiff's presence,  have  been  held  admissible  to  enhance  damages,  in 
an  action  for.  assault,  &c.    Sledge  v.  Pope,  2  Hnyw.  402.] 
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FAST       •pecial  matter  of  justification  in  evidence  under  the  geneni 
IV.         issue  have  ahready  been  adverted  to  (z). 
■■  ,  By  the  sUt.  11  Geo.  II.  c.  19,  a.  21,  it  is  enacted,  that 

Defence.         IB  actions  of  trespass,  or  on  the  case,  brought  against  any 
Sutndaii^**  person  entitled  to  rents  or  services  ^any  kind,  or  against 
wiD^esit?*     their  bailiff  or  receiver,  or  other  person,  relating  to  any  ei^ 
try  by  virtue  of  this  act,  or  otherwise,  i^»  the  prewtms  («) 
chargeable  with  such  rents  or  services,  or  relating  to  any 
*  1463  disibress  or  seisure,  sale  or  disposal  *  of  anv  goods  or  chat- 
tels thereupon,  the  defendant  ma^  plead  the  general  issue, 
and  give  the  special  matter  in  evidence  (6). 

But  the  defendant  cannot  under  the  general  issue,  except 
by  virtue  of  the  positive  enactment  of  a  statute,  give  in 
evidence  any  matter  in  excuse,  justification,  on  satisfac- 
tion of  the  alleged  trespass  (1) ;  such  as  a  release  (c), 
or  accord  and  satisfiiction  (^O*  or  recovery  against  an- 
other party,  and    payment    by    hun(e),    or  .that  goods 

(z)  The  Stat  21  Jac.  I.  c.  13,  s.  5,  relating  to  justices,  mayors, 
bailifb,  headboroughs,  portreeves,  constables,  tithing-men,  church- 
wardens, overseers,  and  thehr  deputies,  Aec.  wpra,  800.  See  the 
Stat  4S  Eliz.  c.  3,  s.  19,  as  to  taking  distresses,  making  sales,  and 
other  acts  done  by  the  authority  of  mat  statute.  A  churchwarden 
cannot  justify  the  cutting  and  breaking  to  pieces  a  pew,  although 
wrongfully  erected.    Noy,  106 ;  Burn's  Ecc.  L.  965, 7th  edit 

(a)  If  the  defendant  justify  the  seizing  of  goods  (under  the  first 
sect)  which  have  been  nnudulentlv  removed  to  avoid  a  distress,  he 
must  still  plead  the  defence  specially.  Vavghan  v.  DaciSf  1  £sp.  C. 
^7;  FitmeauxY,To1herbyy4  Cainp.  136. 

(h)  Trespass  lies  where  the  landlord,  after  making  distress,  mms 
the  family  out,  and  keejis  possession  ( tUherion  v.  PoppUwdl^  1  East, 
139).  So,  if  entering  with  a  warrant  of  distress,  thejparty  remains 
on  the  premises  beyond  the  time  allowed  by  law.  ffivierboume  v. 
Murgan^  11  East  ddS.  The  landlord  may  remain  a  reasonable 
time  beyond  the  nve  days,  and  what  is  a  reasonable  time  the  Jurv 
are  to  decide.    PUt  v.  Shew^  B.  &  A.  208. 

(e)  3  Burr.  1353. 

(d)  Ibid. 

(€)  Ibid. 


11)  [In  Vermont,  in  an  action  of  trespass  against  a  town  or  parish 
lector,  the  defendant  may,  under  the  general  issue,  give  in  evi* 
dence  his  authority  to  take  the  property  in  question,  in  justitfcatioii 
fFUeox  V.  Sherwin^  1  Chip.  Rep.  72.  .  This  practice  is  there  confined 
to  matters  existinff  at  the  time  of  the  trespass  charged,  and  which, 
if  established,  will  prove  that  the  defendant  has  done  no  wrong, 
but  acted  legally  and  right  by  virtue  of  good  authority — and  is  not 
extended  te  subsequent  matter  (as  a  release,  &c.)  by  which  the  de« 
fendant  muj  avoid  the  consequences  of  the  trespass  charged  by 
the  plaintiff    Per  Chipman,  Cf.  J.  Ibid.  p.  77.] 
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w^re  seized  as  a  deodand  (/),  or  heriot,  or  for  a  distress       paet 
damage-feasant  (g)^  or  leave  and  license  (A)  (2) ;  or  any         it« 
interest  short  ot  property  and  right  of  possession ;  such  ...».«.»»»> 
as  a  right  of  common  (t),  or  a  public  or  private  right  of  Defence. 
way  (*),  or  a  right  to  an  easement  (/),  or  defect  in  the  ^^^^^  *«»«♦ 
plaintiff's    fences  (^m),    or    that    the    supposed   trespass 
arose  from  necessity  (n),   or   accident,  or  from   the  neg* 
ligence   of  the  plaintiff  (o),   or   that   the   defendant  en- 
tered *  to  take  his  emblements  or  cattle  (p),  or  to  remove  *  1463 
a  nuisance  (g),  or  to  execute  process  (r),  or  in  fresh  pur-^ 
suit  of  a  felon  (s),  or  that.a  stranger  is  tenant  in  common 
with  the  plaintiff  (^).    For  these  are  matters  which  do  not 
directly  contradict  that  which  Uie  plaintiff  would  be  bound 
to  prove  under  the  general  issue,  but  which  show  collate- 
rally that  the  action  is  not  maintainable  (1). 

Cf)  Dryer  v.  MiUs,  1  Str.  61. 

(g)  B.  N.  P.  90 ;  Co.  Litt.  233. 

(h)  Plowd.  14 ;  Gilb.  C.  P.  63.  [Gambling  v.  Pnnee,  3  Nott  & 
MKi^ord,  138.1  In  an  action  of  trespass  ^uare  dattsum  fregiif  and 
debauching  the  plaintiff's  daughter,  the  defendant  cannot  under 
the  general  issue  give  evidence  of  a  license  from  the  wife.  Bennett 
V.  jScoU,  2  T.  R.  166 ;  Gilb.  Ev.  216. 

(«)  1  Inst.  282,  3. 

S\)  Selman  v.  Courtney,  Vin.  Ab.  Evidence,  Z.  pi.  91 ;  1  Burr.  145. 
;  1  Salk.  287.     [Baheock  v.  Lamb,  1  Cowen,  238.] 

(1)  Hawkins  v.  Jfdllisj  2  Wils.  173.  Although  it  has  been  exer- 
eised  lor  thhty  years.    Ibid.    Gilb.  Ev.  217.  220. 

(m)  Co.  Litt.  i83,  a.  Gilb.  Ev.  216 ;  B.  N.  P.  90. 

(n)  Com.  Dig.  Pleader,  3  M.  20.  30. 

(0)  Knapp  v.  Salabury,  2  Camp.  500.  It  is  otherwise,  it  seems, 
where  the  defendant  is  a  mere  passive  instrument  by  means  of 
which  the  injury  is  occasioned  ;  as  if  ^.  seize  the  hand  of  B.,  and 
beat  C  with  it ;  vide  supra,  1458.  So  it  seems,  that  if  B,  were 
against  his  will  seized  by  force,  and  thrown  on  the  land  of  C  and 
again  removed  without  his  consent.  [See  Smith  v.  Stone^  Style, 
65]. 

(p)  B.  N.  P.  90.  54.  85. 

(q)  Ibid. 

(r)  Bro.  Gen.  Issue,  81 ;  B.  N.  P.  90. 

(s)  Ibid. 

(t)  B.  N.  P.  91. 

(2)  [A  letter  of  license  from  the  plaintiff  was  allowed  to  be  given 
in  evidence  under  the  general  issue,  in  trespass  quare  dausum,  &c. 
by  the  court  of  North  Carolina.  Cox  v.  Dove,  Martin's  Rep.  43.  A 
person  who  enters  under  a  void  license  is  a  trespasser.  Chandler 
T.  Edson,  9  Johns.  362.] 

(1)  [In  trespass  quare  dausumjregit,  an  entry  or  location  of  land 
may  be  given  in  evidence  under  the  general  issue,  in  Tennessee, 
Duncan  v.  Blair,  2  Overton's  Rep.  213.] 


1463  TRESPASS. 

PART  And  facts  which  might  have  been  pleaded  cannot  be 

'   IV.         given  in  evidence  under  the  general  issue  (tt).     Neidier 
can  the  defendant  prove  in  bar  that  the  plaintiff  has  no 


Ge*"'3'*        property  in  the  lands  or  goods  where  he  proves  possession, 
ner    inuo.  j^  ^^^  j^  sufficient  to  support  the  action  (x).     So  he  can- 
not under  this  issue  justify  the  cutting  down  posts  of  the 
plaintiff,  although  they  were  fixed  in  the  defendant's  own 
soil  (y). 

In  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff  ^s  close,  and  pulling  down  certain  buildines  Uiere, 
the  defendant,  as  to  the  breaking  and  entering,  let  judg- 
ment go  by  de&ult,  and  pleaded  me  general  issue  as  to  the 
residue  ;  and  it  was  held  that  his  pfea  was  supported  by 
evidence  that  the  building,  which  was  of  wood,  had  been 
erected  by  him,  being  tenant  of  the  premises,  on  a  foun- 
1464  dation  of  brick,  for  the  purposes  *  of  trade,  and  that  he  still 
remained  in  possession  at  the  time  of  the  removal,  although 
his  term  had  expired  (z). 

gew«i!*^''°  ^  ^  »8  a  general  rule,  that  if  the  defendant  show  any  thing 
which  excuses  the  trespass,  it  is  sufficient,  although  the 
proof  be  not  commensurate  with  the  extent,  quantity,  or 
number  alleged  and  proved  (a). 

If  in  trespass  for  taking  cattle,  the  defendant  justify,  as 
lord  of  the  manor,  the  taking,  as  a  distress  damage-feasaiit, 
and  the  plaintiff  reply  a  rignt  of  common  for  commonable 
cattle,  levant  and  couchant,  &c.  and  the  defendant  tra- 
verse the  levancy  and  couchancy  of  the  cattle  distrained, 
and  it  appear  in  evidence  that  some  were  levant  and  cou- 
chant, and  others  not,  the  defendant  will  be  entitled  to  the 
verdict  (6).  But  if  the  lord  were  in  such  case  to  bring 
trespass  quare  dausumfregit,  and  the  defendant  to  plead 
the  right  of  common,  and  that  the  cattle  were  levant  and 
couchant,  and  issue  were  to  be  joined  on  the  levancy  and 
couchancy,  on  proof  that  some  were  levant  and  couchant, 
the  defendant  would  succeed  (c). 

Libenim  tcne-      6.  As  the  object  of  the  plea  of  liberum  tPMementum  usual- 

mentum.  jy  j^  ^^  compel  the  plaintiff  to  assign  the  place  in  which  he 

(u)  CkristU  V.  PTatson,  2  B  &  P.  244. 

(x)  B.  N.  P.  91 ;  1  Salk.  4. 

(y)  ITeicfc  V.  AVwfc,  8  East,  394. 

(z)  Penton  v.  RohaHy  2  East,  88.  [See  Wells  Sf  al.  v.  Bannister  ^ 
al.  Sf  trusUe,  4  Mass.  Rep.  514.  Taylor  v.  Tottnsend,  8  ib.  411, 
Washburn  St  al.  v.  Sproat,  16  ib.  449.] 

(a)  See  1  WiU.  Saund.  346,  d. 

(h)  Supra,  390. 

fr)  Ibid. 
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alleges  the  trespass  to  have  been  committed  with  greater  pre*       part 
cision  (cf),  and  as  upon  this  plea  beine  pleaded  the  plaintiff        it. 
usually  amends,  or  new  assigns  the  hcus  in  quo^  it  seldom  —»—.-' 
happens  that  the  plaintiff's  title  to  damages  rests  upon  this  Liberum  tene- 
plea,  especially  as  the  defendant  may  give  the  matter  in  ™®°^""* 
evidence  under  the  general  issue  (e). 

If  issue  be  joined  on  the  plea  of  liberum  tenemeniumy  the 
defendant  may  elect  to  what  parcel  he  will  apply  *  his  *  1465 
plea,  and  the  plaintiff  cannot  insist  on  a  trespass  iq  any 
other  parcels  without  a  new  assignment  (o).  And  there- 
fore if  the  plaintiff  allege  a  trespass  in  his  close,  situate  in 
the  parish  of  ^.  generally,  and  issue  be  joined  on  this  plea, 
the  defendant  would  be  entitled  to  a  verdict  on  proving 
that  he  had  any  quantity  of  land,  however  small,  within 
the  parish  (f).  So,  if  the  defendant  plead  that  the  locus 
in  QUO  had  Deen  immemorially  parcel  of  land  on  which  the 
defendant  is  entitled  to  a  right  of  common,  &c.  and  the 
plaintiff  reply  that  the  locus  in  quo  has  been  inclosed  for 
twenty  years,  on  issue  joined  on  this  replication  the  plain- 
tiff would  fail,  if  it  appeared  that  any  part  of  the  common 
had  been  inclosed  within  the  twenty  years  {g). 

If  the  defendant  justify  under  an  alleged  grant  of  a 
close,  and  it  appear  in  evidence  that  he  has  a  partial  inte- 
rest only  in  the  land,  such  as  the  first  crop,  the  variance 
will  be  fatal ;  for  a  grant  of  the  close  imports  a  grant  of 
the  soil  (A). 

(d)  See  Stevens  v.  WhisUer,  11  East,  51.  Where  the  plaintiff  in 
his  declaration  names  the  close,  he  is  not  bound,  on  liberum  tene- 
mentum  pleaded,  to  new  assign,  idthough  it  appears  that  the  de- 
fendant has  a  close  of  the  same  name  within  the  parish.  Cocker  t. 
Crompton,  1  B.  &  C.  489. 

Trespass  by  the  proprietors  of  a  canal ;  evidence  of  acts  of  own- 
ership by  the  proprietors  on  other  parts  of  the  banks  are  not  ad- 
missible to  prove  property,  without  showing  them  to  be  part  of  one 
entire  district.  HoUts  v.  ChUyinch,  1 B.  &  C.  105.  See  Buckeridge 
V.  b^am,  2  Ves.  jun.  652 ;  Stanley  v.  fFkiU,  14  East,  332 ;  Tyr- 
wkUt  V.  Wynne,  2  B.  &  A.  554 ;  supra,  421. 

(e)  Supra,  1456. 

(o)  Hawke  v.  Bcu:on,  2  Taunt.  156.  See  the  rules  of  the  K.  B. 
and  C.  B.  of  Mich.  1654,  as  to  new  assignments. 

(P  Elwis  V.  Lomhe,  6  Mod.  117.  Per  Willes,  C.  J.  in  Lafnhert 
T.  Strather,  Willes,  223.  Per  Lawrence,  J.  in  Chodrigkt  v.  Rickj 
7  T.  R.  335 ;  B.  N.  P.  90 ;  6  Mod.  117 ;  1  Litt.  148,  sec.  84.  23.  c. 
147. 

(g)  2  Taunt.  156. 

(h)  Stamtners  v.  Dixon,  7  East,  207.  One  may  hold  the  prima 
tonsura  of  land  as  copyhold,  and  another  may  have  the  sou  and 
every  other  beneficial  enjoyment  of  it  as  freehold.  And  ancient 
admissions  of  the  copyholder,  and  those  under  whom  he  claims  the 


*  1466  TRESPASS. 

PAiiT  Some  observations  have  already  been  made  with  *  re- 

iT,         spect  to  presumptive  evidence  of  title  to  land  (t).    Where 
■  "  a  strip  ot  waste  land  lies  between  a  highway  and  an  ad- 

liimrtMB  teae-  joining  freehold,  the  prima  fade  presumption  is,  that  both 
°*"^""'  the  strip  of  land  and  the  soil   of  the  highway  ad  medum 

Jilttm  rue,  are  the  property  of  the  owner  of  the  inclosure  {k) 
— a  presumption  capable  of  being  rebutted  by  proof  of  acts 
of  dominion  exercised  upon  such  wastes  by  the  lord  of  the 
maniy  or  others  (/).  Where  strips  of  land  so  situated  are 
connected  with  open  commons,  the  presumption  is  liable 
to  be  much  weakened  by  evidence  of  ownership  applica- 
ble to  such  commons  (m). 

The  cutting  down  of  trees  by  the  side  of  a  highway,  and 

the  cleaning  and  repairing  of  the  way,  are  evidence  of 

ownership  of  the  soil  (n). 

Right  of  way,      7.  If  the  defendant  justify  under  a  claim  of  a  right  of 

eaaement,  ftc.  ^^^y^  ^  ^^^^^^  easement  in  the  lands  of  the  plaintiff,  the 

hitter  cannot  dispute  the  right  upon  issue  taken  on  the  ge> 
neral  replication  de  iry'uria  sua  propria,  fyc,  but  must  spe- 
cifically traverse  the  right  as  claimed,  whether  by  prescrip- 
tion or  grant  (o).  And  the  same  rule  holds  where  the  de- 
fendant justifies  under  the  command  of  another  who  claims 
a  right  {p). 

It  has  already  been  seen  that  long-continoed  usage  and 
enjoyment  afford  evidence  of  a  title  by  prescription  or 
grant,  and  in  what  manner  such  evidence  may  be  answer- 
ed (g). 
*  1467      *  where  it  was  pleaded  that  an  ancient  messuage  and 
Quare  ciau-     twelve  acres  of  land  were  immemorially  parcel,  and  a  custo- 
PmumpUoD.    ^^  tenement,  of  the  manor  of  ^.,  and  that  there  was  an 
inmiemorial  custom  within  the  manor  for  the  customary 

land  by  the  desGription  of  tres  acraspraU^mny  be  construed  only  to 
enjoy  the  prima  ton«ifra,  if  in  fact  they  have  enjoyed  no  more  un- 
der such  admissions,  while  another  has  had  the  aner-crop,  and  has 
cut  tares  and  fVirze,  and  scoured  the  ditches,  repaired  the  fencingy 
and  kept  the  drains,  though  the  copyholder,  (in  his  own  wrong] 
may  have  paid  the  rates  and  taxes.  lb. 

(i)  Sikpra,  515. 1237. 

(k)  Grose  v.  West,  7  Taunt.  39 ;  Stevens  v.  fFkisUer,  11  East,  51. 

({)  Steel  T.  PrickeU  and  others,  2  Starkie's  C.  463. 

(m)  Grose  v.  West,  7  Taunt.  39. 

(n)  Vin.  Ah.  Ev.  T.  b.  102 ;  2  Leon.  148 ;  pi.  182. 

(o)  Crogate^a  case,  8  Co.  61 ;  Ruishbrook  v.  Pusanie,  4  Leon«  16. 

(p)  Qh^iw  Y,  Monk*,  WiUes,  54;  CockeriU  v.  Jb'mstnmg,  WiUes, 
99.  7  Mod.  247.  (Leach's  edit.)  See  Proud  v.  HoUis,  1  B.  «&  G.  8. 
I^fra,  1679. 

fq)  Sttpra,  1902. 1227.    And  see  tit.  Bighwaf.^Way^ 
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tenant  of  the  tenement  to  have  a  right  of  common,  dLC.       i^art 
and  the  replication  traversed  the  custom,  it  was  held  that         iv 
the  replication  did  not  admit  the  antiquity  of  the  messu*    ■ 
age ;  out  that  the  plaintiff  might  prove  tiiat  it  was  built 
within  twenty  years,  and  not  on  tJie  site  of  an  ancient 
house  (r). 

A  traverse  of  a  fact  material  to  the  defendant's  justifica*  Traverse  .of 
tion  puts  the  law  as  well  as  fact  in  issue.  In  trespass  for  «>n*»*n<^- 
taking  hares,  where  the  defendant  justified  the  seizure  by 
command  of  the  lord  of  the  manor,  as  being  found  in  the 
possession  of  an  unqualified  person,  and  issue  was  taken 
on  the  command,  it  was  held  that  proof  was  necessary  of 
a  command,  which  would  legalize  the  seizure,  and  that 
proof  of  a  wrongful  command  would  not  maintain  the  is* 
sue  (tf ). 

8,  Where  issue  is  joined  on  the  general  replication  dt  ^«  Nu»'«a »» 
injuria  sua  propria  absque  tali  causa,  it  is  incumoent  on  the  ^'"^'^  * 
defendant  to  prove  every  material  allegation  in  his  plea  (t\ 
For  the  cause  alleged  is  the  matter  of  excuse  alleged,  and  all 
the  material  allegations  constitute  but  one  cause  or  ex- 
cuse (ti),  the  proof  of  which  lies  on  the  defendant. 

Where,  to  a  declaration  for  several  trespasses  the  de* 
fendant  pleads  leave  and  license,  and  issue  is  joined  *  on  *  1468 
the  replication  de  injuria,  fyc,  and  the  defendant  proves  li*- 
censes  which  cover  some  but  not  all  the  trespasses  proved, 
the  plaintiff  is  entitled  to  a  verdict  in  respect  of  those 
which  are  not  covered  (x).  For  the  excuse  in  this  case  is 
that  there  was  a  license  co-extensive  with  the  trespass 
complained  of. 

The  plaintiff  declared  in  the  first  count  for  breaking  and 
entering  his  house,  imprisoning  him,  and  for  a  battery ; 
2dly,  for  an  assault  and  false  imprisonment ;  3dly,  for  a 
common  assault.  The  defendant  to  the  first  count  plead- 
ed a  writ  of  attachment  and  sheriff's  warrant  upon  it,  by 
virtue  of  which  he  entered  the  house  and  arrested  the 

Elaintiff,  and  alleged   that  because  the  plaintiff,  after  he 
ad  been  taken  into  custody,  behaved  himself  in  a  violent  . 

(r)  Dunstan  v.  Tresuhr,  5  T.  R.  2. 

(s)  Bird  v.  Dale,  7  Taunt.  560.     [1  Moore,  290.  S.  C] 

(t)  See  CockeriU  v.  Jb^nsb-ong,  Wilies,  99 ;  7  Mod.  247,  (Leach's 
edit.) ;  Crogaie^a  case,  8  Co.  61 ;  Com.  Dig.  Pleader,  F.  18,  &c. ;  1 
B.  &  P.  79,  80 ;  Finch's  Law,  359.  This  replication  m  in  general 
sufficient  where  the  defendant's  plea  consists  merely  in  matter  ^f 
excuse,  without  claiming  any  title  or  interest.    lb. 

(u)  CW^a/e's  case,  8  Co.  61. 

ft)  Samts  V.  Ituni,  11  East,  451. 

VOL.  m.  54 
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PART       and  outrageous  manner,  and  could  not  otherwise  b^  kept 
IF.         in  safe  custody  by  the  defendant,  the  defendant  was  obii- 

— -.—  ffed  to  push  and  pull  about  the  plaintiff.    Replication  de 

De  injuria.  injuria^  fyc,  (y).  Upon  the  trial,  the  arrest  under  the  writ 
and  warrant'  was  proved,  and  the  plaintiff  also  proved  a 
battery  after  the  arrest,  and  it  was  held  that  this  rendered 
it  necessary  for  the  defendant  under  the  latter  part  of  his 
justification  to  give  evidence  of  some  outrageous  conduct 
on  the  part  of  the  plaintiff  when  in  custody  (;r),  and  that  a 
new  assignment  was  unnecessary. 
Juftifif^tioD  in  B^t  it  is  sufficient  to  prove  so  much  of  the  facts 
C6oerai.  alleged  as  will  in  point  of  law  amount  to  a  justification, 

although  other  &cts  are  alleffed  which  might  have  been 
rendered  essential  to  the  defendant's  justification,  by 
the  plaintiff's  proof,  but  which  turn  out  to  be  imma- 
*  1469  teriai.  *  Thus,  if  the  plea  allege  a  request  to  depart  pre- 
vious to  a  moUis  imposition  the  proof  is  unnecessary,  if  the 
fact  of  the  request  be  not  essential  to  the  justification. 
The  plea  of  justification  alleged  that  the  plaintiff  assaulted 
the  defendant  whilst  he  was  attending  as  high  sheriff  at  a 
county  election,  and  also  that  he  obstructed  him  in  the 
execution  of  his  duty  at  tiiat  election,  wherefore  the  de- 
fendant caused  the  plaintiff  to  be  committed,  &c.  the  plain- 
tiff having  replied  de  injuria^  fyc.  the  Jury,  by  their  verdict, 
negatived  the  assault,  but  found  that  the  rest  of  the  justi- 
fication was  proved.  And  it  was  held  that  the  proof  was 
sufficient  to  support  the  justification  ;  and  Mansfield,  C.  J. 
said,  if  a  plea  of  justification  to  an  action  of  this  nature 
consist  of  two  facts,  each  of  which  would,  when  pleaded 
alone,  amount  to  a  good  defence,  it  will  sufficiently  sup- 
port the  declaration  if  one  of  these  facts  be  found  by  the 
Jury  (a). 

As  the  general  replication  de  injuria  is  a  traverse  of  the 
whole  plea,  the  plaintiff  is  at  liberty  to  go  into  any  evi-^ 
dence  which  disproves  the  facts.of  the  plea(i).  But  he 
cannot  go  into  any  evidence  of  new  matter  wnich  shows 
that  the  defendant's  assertion,  though  true,  does  not  justify 
the  trespass  committed*  Thus,  in  an  action  of  trespass 
and  false  imprisonment,  where  the  defendant  justifies  the 

(y)  There  were  similar  justifications,  except  as  to  the  battery  to 
the  second  and  third  counts. 

(z)  PkiUips  V.  HowgaUy  5.B.  &  A.  220.  Bayley,  J.  left  it  to  the 
Jury  to  say  whether  the  defendant  had  done  more  than  was  neces- 
sary for  the  purpose  of  keeping  the  plaintiff  safely  in  custody. 

(a)  Spilshury  v.  Micklethtoaite,  1  Taunt.  147. 

(h)  Per  De  Grey.  C.  J.  in  Sayre  v.  The  Earl  qfRochford,  2  Bl.  R. 
1169. 
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commitment  as  a  magistrate  for  a  bailable  offence,  the       part 
plaintiff  cannot,  under  this  replication,  give  in  evidence  a  ir. 

tender  and  refusal  of  bail  (c) ;  neither  can  he,  under  the  — *— — 

same  replication  to  a  plea  of  *on  assault  demesne,  prove  that  De  injuria, 
the  defendant,  having  entered  the  plaintiff's  house,  misbe- 
haved *  himself  there  (d).  And  it  seems,  that  in  general,  *  1470 
all  matters  which  confess  and  avoid,  such  as  subsequent 
misbehaviours  with  regard  to  a  distress,  must  be  replied 
specially,  to  enable  the  defendant  to  meet  them  in  evi- 
dence. 

Upon  this  replication  to  the  plea  of  son  assault  demesne, 
it  has  been  held  that  the  plaintiff  cannot  insist  upon  an 
excess.  But  yet  it  may  be  questioned  whether  the  defend- 
ant does  not,  by  his  plea,  undertake  to  prove  such  a  cause 
as  is  proportioned  to  and  will  justify  his  own  act(e)  (1). 

Where  the  lord  of  the  manor  brought  trespass  against  a 
commoner  for  spoiling  and  destroying  his  peat,  and  filling 
up  holes  out  of  which  it  was  dug,  and  the  defendant 
pleaded  a  right  of  common  through  the  waste,  and  that  the 
plaintiff  had  dug  up  peat  in  some  parts  of  the  common  and 
laid  it  up  in  other  parts,  whereby  the  defendant  was  hin- 
dered from  enjoying  his  right  of  common  in  so  ample  and 
beneficial  a  manner  as  he  had  used,  and  had  a  ri^ht  to  do, 
the  plaintiff  replied  de  injuria,  ^c,  and  upon  this  issue  it 
was  held  that  he  was  not  at  liberty  to  show  that  there  was 
a  sufficiency  of  common  left  (/). 

A  new  assignment  is  not  in  any  case  necesi^ry  to  war- 
rant the  admission  of  evidence  to  defeat  a  special  justifica- 
tion which  is  not  supported  by  the  facts.  Thus,  if  the  de- 
fendant justify  the  entering  part  of  a  house  occupied  by 
the  plaintiff,  under  a  writ  of  fieri  *  facias  ag^nst  the  goods  *  1471 
of  jB.,  whereas  in  fact  no  goods  of  B.  were  there,  this  is 
evidence  on  a  traverse  of  the  justification  (g).  ^  And  a  new 

(c)  Per  De  Grey,  C.  J.  in  Sayre  v.  The  Earl  ofRoehfordy  1  Bl.  R. 
1169. 

(d)  Kingv.  Pkipard,  Carth.  280. 

{e)  Vide  supra,  70.  In  PhUHps  v.  Jiowgate,  5  B.  &  A.  320 ;  supra, 
1468 ;  it  was  left  to  the  Jury  to  say  whether  more  had  not  been 
done  by  the  defendant  than  was  necessary  for  keeping  the  plaintiff 
safely  in  custody. 

(f)  D'^i/roUes  v.  Howard,  3  Bun-.  1385 ;  B.  N.  P.  93.  The  prin- 
ciple seems  to  be,  that  the  digging  for  peat,  &c.  is  to  be  considered 
prima  faeit  as  a  prejudice  to  the  right  of  common,  and  that  the  suf- 
ficiency of  common  left  is  a  new  fact,  and  therefore  to  be  pleaded 
in  avoidance. 

(g)  FaUon  v.  Andersw,  Peakc's  C.  109.    If  the  sheriff  enter  the 


(1)  [See  Infra,  1474,  note  (I).] 
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PABT       aatigoment  in  such  a  case  would  preclude  the  plaintiff  from 
iv.         recoverinff,  for  it  would  admit  .tbat  an  act  of  entry  was 
I  justified  (A). 
De  injuria.  Where,  however,  the  plea  affords  an  answer  to  the  gist 

^^«  of  the  action,  and  the  plaintiff  means  to  rely  on  matter 

which  makes  the  defendant  a  trespasser  ab  iniiio,  or  insists 
that  he  has  been  guilty  of  an  excess,  he  cannot  give  this  in 
evidence  under  this  general  replication,  without  specially 
replying  such  matter  of  excess  (t). 
*  1472  *  Where,  in  trespass  for  breaking  and  entering  the  plain- 
Ezcets.  tiff's  house,  and  expelling  him  from  it,  the  defendant  justi* 

fied  the  breaking  and  entering  under  a  writ  o{  fieri  facias^ 
it  was  held  that  the  justification  covered  the  expulsion  also, 
and  that  the*  plaintiff  could  not  rely  upon  it  as  an  excess 
which  made  the  defendant  a  trespasser  ab  initio  without  re- 
plying it  (A), 

house  of  a  stranger  to  execute  a  writ,  be  is  justified  or  not  accord- 
ing to  the  event.  Johnaim  v.  Leigh,  6  Taunt.  246.  [1  Marsh,  565, 
8.  C]    See  Chambers  v.  JoneSt  11  East,  406. 

{h)  B.  N.  P.  92.  Oakley  y.  Davis,  16  East,  82 ;  Pratt  v.  Groome, 
15  East,  235i  Atkinson  t.  MfOUson,  2  T.  R.  176 ;  supra,  144a  Bee 
Smith  V.  MiUes,  1  T.  R.  479.  If  the  plaintiff  aver  a  single  act  of 
trespass  which  the  defendant  justifies,  there  can  be  ao  new  assign* 
m^nt.  Tayhr  v.  Smith,  7  Taunt.  156.  If  there  be  two  counts,  and 
a  justification  to  each,  the  plaintiff  cannot  take  issue,  and  also  new 
assign.  CheasUy  v.  Barnes,  10  East,  73.  The  circumstance  diat 
the  plaintifTs  lands  abut  on  a  public  highway,  affords  prima  facie 
eridenoe  tha(  the  soil  is  his  ad  JUum  wb,  and  therefore  the  deftnid- 
an|  must  plead  liberum  tenementum,  in  order  to  compel  die  plaintiif 
to  new  assign  the  trespass  in  his  own  exclusive  property.  Stevens 
Y.  Whistler,  11  Ea^  51. 

{i)  Gates  ▼.  Bi^fleu,  2  Wils.  313 ;  JIfoore  t.  Tmflar,  5  Taunt.  69. 
As,  where  the  defendant  justifies  takine  goods  as  a  distress,  and 
the  plaintiff  replies  a  conversion,  it  would  be  premature  to  state  the 
oowersiMi  in  the  declaration,  and  the  defendant  would  not  be 
bound  to  answer  it  Sir  Ealph  Bifvy'a  case,  1  Vent.  217 ;  Gargnne 
V.  Smith,  I  Salk.  221 ;  B.  N.  P.  81 ;  supra,  1445.  By  the  stet.  11 6, 
II.  c.  19,  an  irregularity  in  the  disposition  of  a  distress  for  rent  will 
not  render  the  party  a  trespasser  ab  iniHo.  And  see  the  provisions 
of  the  Stat.  17  6.  II.  c.  38,  as  to  a  distress  made  fi>r  money  justly 
due  for  the  relief  of  the  poor.* 

(k)  By  Buller  and  Grose,  Js.  in  Taylor  v.  Cole,  3  T.  R.  296.  This 
case  was  relied  upon  for  the  defendant  in  the  above-cited  case  of 
Phillips  V.  Howgate,  but  no  notice  was  taken  of  it  by  the  €k>urt  in 
giving  judgment.  The  principal  ground  for  distinction  between  the 
two  cases  seems  to  be  this,  that  in  Taylor  v.  Cole,  the  expulsion  was 
a  mere  aggravated  continuance  of  the  trespass  which  was  justified ; 
but  in  PhSlipa  v.  Howgate,  the  imprisonment  and  battery  were  dis- 
tinct trespasses,  in  aduition  to  the  breakinit  and  entering,  and  that 
eoBsequently  the  battery  was  not  covered  Dy  amere  justificafionof 
the  entrv  and  of  the  arrest. 
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So,  if  the  justification  be  an  answer  to  the  breaking  and  ^aet 

entering,  and  justify  the  continuing  there  for  a  limited  ly. 
time,  the  plaintiff  cannot,  without  replying  the  excess,  girf 


it  in  evidence  under  the  general  issue,  but  ought  to  reply  De  iigunt, 
the  excess.  Thus,  where  to  an  action  for  breaking,  &c.  ^* 
the  house,  and  staying  there  three  weeks,  the  defendant 
pleaded  not  guilty,  and  a  justification  as  to  the  breaking 
and  entering,  and  remaining  there  for  the  space  of  twenty* 
four  hours,  part  of  the  time  in  the  declaration  meniioned  under 
a  writ  oi  fieri  facias^  and  the  plaintiff  admitting  the  writ, 
replied  de  injuria  sua  propria  absque  residua  caustt^  it  was 
held  (/)  that  the  plaintiff  could  not  without  a  new  assign* 
ment  ^o  into  evidence  of  the  excess. 

On  issue  taken  on  a  replication  de  injuria^  fyc*  to  a  plea  SonaMauit. 
of  son  assault  demesne^  which  must  be  pleaded  specially  (m), 
the  proof  is  of  course  upon  the  defendant,  and  the  plaintiff 
need  not  adduce  evidence  *  except  for  the  purpose  of  en-  *  1473 
countering  the  defendant's  evidence,  and  also  for  the  pur- 
pose of  increasing  the  damages  (n^. 

The  day  stated  in  the  declaration  is  not  material ;  the 
defendant  may  therefore  prove  an  assault  bv  the  plaintiff 
on  any  other  day  than  that  alleged  (o).  And  in  such  case, 
if  the.  declaration  contain  but  one  count,  and  there  be  no 
new  assignment  to  the  plea  of  ^on  assault  demesne,  the  de* 
fendant  will  be  entitled  to  a  verdict  (p).  But  if  in  such 
case  there  be  several  counts,  the  plaintiff  may  prove  as 
many  assaults  as  there  are  counts,  and  will  be  entitled  to 
recover  in  respect  of  such  as  are  not  justified  both  in  alle- 
gation and  proof  (^);  or  if  there  be  but  one  count,  yet  if* 
there  be  a  new  assignment,  the  plaintiff  will  be  entitled  to 
go  into  evidence  of  another  than  that  which  is  justified  (r). 

But  in  such  case,  having  by  his  replication  admitted  that 
one  assault  is  justified,  he  must  be  prepared  to  prove  two 
assaults.  The  defendant  admits  as  many  different  assaults 
as  he  justifies. 

.  In  support  of  this  plea,  it  is  essential  to  prove  that  the 
plaintiff  committed  the  first  assault  on  the  defendant  by 
some  attempt  at  personal  violence,  as  by  laying  his  hand 

(I)  MwiprivaU  v.  Smith,  2^  Camp.  175. 

(m)  Co.  Litt  283,  b.  283. 

(n)  Quy  r.  Kiichiner,  2  Str.  1271 ;  1  Wils.  171. 

(o)  RoU.  Ab.  tit.  Trial,  (C.)  pi.  a 

(p)  RoU.  Ab.  680 ;  and  per  Lord  Kenyon,  in  fFalsby  v.  Dakeley, 
Sitt*  after  Triri.  Term,  40  Geo.  III.  Sel.  N.  P.  32. 

(q)  B.  N.  P.  17.    SmUh  v.  MiUes,  1  T.  R.  479, 

fr)  Roll.  Ab.  680. 
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PART       upon  his  sword  («),  or  raising  his  stick  to  strike  him  (t),  for 
IV.         these  are  signs  of  intended  violence ;  he  need  not  wait 
^  tintil  the  plaintiff  ha9  actually  struck  him.    But  this  is 


Sod  attaoit.     merely  evidence  of  the  intention  to  use  violeilce,  to  be 

considered  in  conjunction  with  other  circumstances ;  for 

*  1474  if,  from  the  expressions  *of  the  plaintiff  at  the  time,  or 

otherwise^  it  appear  that  he  did  not  meditate  violence,  it  is 

no  assault  (u). 

It  has  been  the  practice  to  preclude  the  plaintiff  from 
proving  under  this  issue  that  the  violence  used  by  the  de- 
fendant was  excessive,  and  not  at  all  proportioned  to  the 
original  assault  (a?),  the  excess  not  having  been  specially 
replied. 

But  it  has  been  doubted  by  most  learned  Judges,  in  for- 
mer as  well  as  in  modern  times,  whether  it  be  necessary 
to  reply  the  excess  (1).  Lord  Holt  held,  that  the  meaning 
of  the  plea  was,  that  he  struck  in  his  own  defence ;  and 
that  "  if  .4.  strike  B,,  and  B.  strike  again,  and  they  close 
immediately,  and  in  the  scuffle  B.  maims  ^.,  that  is  son 
assauk ;  but  if  upon  a  little  blow  given  by  v9.  to  jB.,  B. 
give  him  a  blow  that  maims  him,  that  is  not  son  assault 
demesne  (yj." 

If  the  oefendant  prove  that  the  plaintiff  committed  the 
first  assault,  as  alleged  in  the  plea,  the  plaintiff  cannot  un- 

(s)  Qilb.  £y.  356, 2d  edit. 

(t)  B.  N.  P.  18. 

(u)  Gilb.  L.  £y.  256.  As  if,  clenching  his  fust,  he  say,  that  were 
it  not  assize-time  he  would  show  the  defendant  more  of  his  mind. 
(Ibid.)  [Supra,  Vol.  II.  70,  note  (1).]  Also  if  a  man  punch  another 
with  his  elbow  in  earnest  discourse,  there  is  no  assault ;  for  it  is 
no  sign  of  violence  intended,  or  of  any  hurt,  and  therefore  doth 
not  caU  for  defence ;  nor  is  if  necessary  that  it  should  be  obviated 
by  a  resistance.    Ibid,  and  2  Keb.  545. 

(x)  Skinn.  387 ;  Willes,  17.  See  the  observations  of  Holt,  C.  J. 
supra,  70,  note  (g), 

(y)  Cockcroft  v.  SmWi,  2  Salk.  642 ;  supra,  70 ;  and  see  B.  N.  P. 
18 ;  Gilb.  C.  P.  154. 

(1)  [In  ^innen  v.  Edes,  15  Mass.  Rep.  347,  wherein  an  action  of 
trespass  for  an  assault  and  battery,  the  defendant  pleaded  that  as 
master  of  a  ship  he  moderately  chastised  the  plaintiff,  who  was  a 
mariner  on  board  the  same  ship,  for  disobedience  of  orders,  and 
averred  it  to  be  the  same  beating,  &c.,  and  the  plaintiff  replied  de 
ir^uria  projpria,  &c.,  on  which  issue  was  Joined ;  it  was  decided 
that  the  plaintiff,  under  this  issue,  might  prove  that  the  beatinff  was 
excessive,  and  disproportioned  to  the  offence  committed — and  that 
such  excess  need  not  be  replied  specially.  See  also  Sampsons, 
Smith,  15  Mass.  Rep.  365.] 
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der  the  replication  de  injuria  justify  that  assault ;  he  ought       part 
to  plead  the  justification  specially  {z)  (2).  iv. 

*  If  the  defendant  justify  in  defence  of  his  wife,  child,  -.^.^....i-.. 
or  servant,  the  proof  of  course  varies  accordingly,  and  he  *  1475 
must  show  that  the  assault  and  battery  was  committed  in  in  defence  of 
their  defence  {a\    So  a  child  may  justify  in  defence  of  a  ^'^•»  ^^' 
parent,  or  a  wife  in  defence  of  her  husband  (6),  or  a  servant 
in  defence  of  his  master ;  but  he  must  boui  allege  and 
prove  that  the  plaintiff  would  have  beaten  his  master  if  he 
nad  not  interposed  (c). 

If  the  defendant  justify  the  battery  in  defence  of  the  pos*  De  injurin. 
session  of  his  property,  and  issue  be  joined  upon  the  plea  ?^^^°2on! 
ofde  injuria^  &.c.  it  is  of  course  incumbent  on  the  defen- 
dant to  prove  the  substance  of  his  plea. 

Where  a  request  to  the  plaintiff  to  depart  is  essential  to 
the  defence  {d)  in  point  of  law,  the  request  must  be  proved 
as  alleged.  But  the  allegations  in  the  plea  are  divisible ; 
and  if  a  request  to  depart  be  not  essential  to  the  justifica- 

• 

(z)  King  V.  Phiford^  Carth.  280 ;  where  to  a  plea  of  son  eusauU 
demesne  the  plaintiff  replied  that  the  defendant  entered  the  plain- 
tiff's house,  and  misbehaved  himself,  whereupon  he  gently  put  him 
out ;  and  it  was  held  that  ,the  replication  was  good,  and  that  the 
plaintiff  could  not  give  such  new  matter  in  evidence  under  the  ge- 
neral replication  de  ifmaia,  &c.  See  Smfrey.  The  Earl  ofBoehford, 
3  Bl.  Bep.  1165.    B.  N.  P.  18. 

(a)  2  BoU.  Ab.  546 ;  Bro.  Tr.  nl.  138.    But  see  1  Ld.  Raym.  62 ; 

B.  N.  P.  la 

(b)  2  Roll.  Ab.  546 ;  1  Ld.  Raym.  62 ;  1  Salk.  407. 

(c)  BarfoQt  v.  Seynolds  ^  another,  2  Str.  953. 

(d)  If  A,  enter  B.*a  close,  B,  may  remove  him,  but  must  first  re- 
quest him  to  dejpart,  2  Roll.  Ab.  548 ;  2  Inst.  316 ;  and  if  A.  resist, 
any  degree  of  force  which  is  necessary  for  the  purpose  of  removal 
is  justmable.  Ibid.;  but  if  the  entry  be  forcible,  a  request  is  unne- 
cessary. Green  v.  Goddard,  2  Salk.  641.  [JIf /Ivoy  v.  Cockran, 
2  Marsh.  (Ken.)  Rep.  276.]  So  the  defendant  may  justify  the  meUiB 
impoeitio  in  the  protection  of  a  personal  chattel,  without  making 
any  previous  request  (Selw.  28).  But  the  plea  of  fnoUis^impositio  is 
no  answer  to  a  charge  of  striking  the  plaintiff  many  blows,  and 
knocking  him  down.  Gregory  $f  Ux.  v.  Htil,  8  T.  R.  299.  [Gates 
V.  Lounsbury,  20  Johns.  427.  Ford  v.  Lo^an,  2  Marsh.  (Ken.)  Rep. 
325.  Everton  v.  Hayward  if  al.  Metcaif's  Digest,  370.  Sayer, 
138.] 


(2)  [In  Curtis  v.  Carson,  2  N.  Hamp.  Rep.  539,  which  was  tres- 
pass for  an  assault,  &c.,  the  defendant  pleaded  son  assault  demesne, 
and  the  plaintiff  replied  de  injuria  propria,  &c.,  on  which  issue  was 
joined ;  it  was  held  that  the  plaintifT  might  show  that  the  assault, 
which i  the  defendant  made,  was  outrageous  and  excessive,  and 
unnecessary  to  his  defence.    See  ]  Chit.  PL  563,  note  (a).] 
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Dtfonce  of 
propertj* 


PAHT       tion  in  point  of  law,  it  need  not  be  proved,  althoagh  it  be 
IV.         alleged. 

Where  the  defendant  justifies  the  destruction  of  the 
plaintiff's  property  in  deience  of  his  own,  he  must  both 
allege  and  prove  that  he  could  not  otherwise  preserve  his 
own  property  (e).  Where  a  justification  of  the  killing  of 
*  1476  the  plaintiffs  dog  alleged  that  the  dog  *  was  worrying  and 
attempting  to  kill  a  fowl  of  the  defendant's,  and  could  not 
otherwise  be  prevented,  it  was  held  that  it  was  necessary 
to  prove  that  the  dog  when  shot  was  in  the  very  act  of 
destroying  the  fowl  (/). 

Where  issue  is  taken  on  a  plea  of  license,  the  proof  is 
also  incumbent  on  the  defendant  (1).  Whether  the  li* 
cense  proved  affords  a  sufiicient  justification,  is  a  question 
of  law  (^). 

The  keeping  open  the  doors  of  a  house  in  which  a  public 
billiard-table  is  kept,  is  evidence  of  a  license  in  feet  to  all 
persons  to  enter  for  the  purpose  of  playing  (A). 

Where  the  declaration  was  for  several  trespasses,  plea 
that  thev  were  committed  by  license  of  the  plaintiff,  repU- 
cation  that  the  defendant,  of  his  own  wrong,  and  without 


Do  injaria. 


Liceoif. 


(e)  Vert  v.  Lord  Cawdor,  11  East,  568;  and  Wrighi  v.  Ramscot, 
1  Saund.  84.    Jamon  v,  Broum,  1  Camp.  4i. 

(f)  Jaruon  v.  Brotoriy  1  Camp.  41. 

fg)  [See  Clayt.  100.  pi.  168.]  If  a  person  be  licensed  t«  do  an 
act,  be  may  do  every  thing  witbout  which  the  act  cannot  be  done 
{Bennet  v.  Orover,  WiDes,  195).  There  is  a  distinction  between  a 
license  for  pleasure  and  a  license  for  profit ;  the  former  is  personal 
(13  H.  7. 13;  Finch,  16,  17);  but  in  the  latter  case  the  person  H- 
censed  may  take  others  with  him  to  exercise  the  right.  13  H.  7. 
13 ;  M.  13  H.  7.  10 ;  Willes,  197. 

Where  the  gist  of  the  action  is  the  breaking  and  entering  of  the 
}4aintiff's  house,  a  license  to  enter  will  be  a  bar  to  the  action^ 
although  the  debauching  of  the  daughter  be  laid  in  aggravation. 
3  T.  R.  166. 

A  landlord  undertakes  to  let  the  house  in  the  absence  of  the 
tenant,  the  person  with  whom  the  key  was  left  having  absconded ; 
the  landlord,  in  order  to  show  the  premises,  puts  up  a  ladder  to  the 
window,  and  forcibly  opens  it ;  the  house  having  been  robbed 
shortly  afterwards,  trespass  lies  for  breaking  and  entering,  »nA 
leaving  the  premises  unsafe,    ^^ncaster  v.  MUling,  2  D.  &  R.  714. 

(k)  DUcham  v.  Bond,  3  Camp.  525.  And  if  the  license  be  abused, 
the  plaintiff  must  new  assign.  Ibid.  SemhU,  as  this  •was  a  mere 
license  in  faet,  the  defendant  could  not  become  a  trespasser  ah 
initio ;  suproy  1445. 


(1)  [Evidence  of  a  lease  from  the  plaintiff  will  not  support  a  plea 
of  license.    JohnBon  v.  Carter,  16  Mass.  Rep.  443.] 
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the  conutt  (t)  alleged,  conunitted  the  several  tiespasses,  &t.  vast 

and  evidence  was  given  of  a  license  which  covered  scMne  it. 
hot  not  all  of  the  trespasses  proved,  it  was  held  that  the 


evidence  did  not  sustain  the  justification  on  the  issue  taken  De  ifijwia. 
bjjr  the  replication ;  that  it  was  to  be  understood  reddendo 
*tngula  eingulis;  *and  the  effect  of  the  plea  was  to  deny  «  247*7 
a  license   co-extensive   with  the    trespasses  conq^ned 
of(*). 

If  the  defendant  plead  a  license  in  law,  and  the  plaintiff  LiceoM. 
rely  upon  some  subsequent  act  of  the  defendant  which  ren- 
ders him  a  trespasser  ab  initio^  the  plaintiff  must  plead  it, 
and  cannot  give  it  in  evidence  on  issue  tdien  upon  the  plea 
of  license  (/). 

If  the  defendant  justify,  as  preventinff  a  tortious  act  by 
the  plaintiff,  and  the  latter  rely  on  a  license,  be  cannot 
give  it  in  evidence  under  the  general  issue  de  injuria^  but 
must  reply  the  license  specially  (m). 

An  entry  by  virtue  of  process  must  usually  be  plead*  ProceM. 
ed  (n),  with  all  the  circumstances  essential  to  the  justifieaf* 
tion,  and  the  evidence  roust  of  course  depend  upon  tbena* 
ture  of  the  issue  taken. 

If  the  defendant  plead  a  iustification  of  his  entry  by  vir- 
tue of  process,  and  the  replication,  admitting  the  process^ 
deny  the  residue  of  the  justification,  and  the  defendant 
show  that  in  point  of  fact  he  was  armed  with  process  which 
authorized  him  to  do  the  act  complained  of,  it  cannot  be 
left  as  a  question  for  the  Jury,  to  say  whether  the  defen* 
dant  did  not  commit  the  act  for  some  other  cause  (o),  al* 
though  he  declared  at  the  time  that  he  entered  the  plain* 
tiff's  premises  for  a  different  purpose  (p). 

Wherever  there  is  reason  to  apprehend  that  the  defea- 

(%}  The  cause  id  such  a  case  is  the  matter  qfexcwe  alleged,  and 
the  replication  in  effect  denies  an  excase  co-extmuuve  with  the 
trespasses. 

{k)  Bamts  v.  Hi*nl,  11  East,  45J. 

(I)  Mkenkead  v.  Blades,  5  Taunt.  108.  [1  Marsh.  17.  &  C] 
Tayior  v.  CoU,  3  T.  R.  396:   1  H.  B.  555;  ncpro,  1473;  it^Ot 

im 

(m)  Taylor  v.  SuvUh,  7  Taunt  156. 

(n)  See  Ratdifft  v.  BurtoHy  3  B.  &  P.  333.  In  many  instances, 
as  has  been  seen,  magistrates  and  officers  of  justice  may  prove  their 
defence  under  the  general  issue. 

(0)  CnnMer  y.  RatMhaOotn^  7  T.  R.  654. 

(p)  Ibid.  A  man  may  distrain  for  rent,  and  avow  for  heriot  ser- 
vice, ibid,  per  Lord  Kenyon,  Fitz.  Avowry,  333;  3  Co.  36b  jDr. 
Grentnile  v.  Cottege  ofPhystdane,  13  Mod.  386. 
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PABT       dant  was  aimed  with  a  warrant  bo  as  to  bring  *  the  case 

IV.         within  the  stat.  24  Geo.  II.  c.  44,  or  any  similar  statute 

I  made  for  the    protection  of  particular  persons,  notices 

De  injuria.      should  be  given,  and  a  demand  made  accordingly  {q). 

Process.  \  justification  by  a   magistrate,  constable,  or  other 

peace-officer,  or  private  person  acting  either  with  or  with- 
out warrant,  has  already  been  considered  (r).  A  private 
person  may  justify  an  act  done  for  the  purpose  of  prevent- 
mg  the  commission  of  a  felony  («). 

New  astiga-        9.  In  general,  where  a  special  justification  is  pleaded, 

™^°^*  a  new  assignment,  or  replication  of  excess,  admits  the 

cause  of  justification  as  alleged.  If  the  plaintiff  in  trespass 
quare  dausum  fregii  merely  new-assign,  and  the  defendant 
plead  the  general  issue  to  such  new  assignment,  the 
plaintiiT  waves  all  trespasses  in  the  place  mentioned  in  the 
bar  (t). 

Tne  defendant  pleaded  that  the  locus  in  mo  was  part  of 
a  common  field,  which  had  been  allotted  to  him  by  tne  leet 
jury  of  the  manor,  and  the  plaintiff  new  assigned  the  tres- 
passes in  closes,  setting  out  the  abuttals,  alleging  them  to 
be  different  closes  from  the  defendant's  allotment,  and  the 
defendant  pleaded  not  guilty  to  the  new  assignment.  It 
appeared  upon  the  trial  that  they  were  the  same;  and  it 
was  held  that  the  defendant  was  entitled  to  a  verdict  upon 
the  new  assignment  (u). 

If  the  plaintiff  new-assign  that  the  trespass  was  commit- 
ted on  another  and  diflferent  occasion  than  that  which  is 
justified,  he  thereby  admits  that  one  trespass  is  justified ; 
and  therefore,  if  there  be  but  one  trespass,  the  plaintiff 
will  fiiil  upon  the  new  assi^ment,  although  if  issue  had 
*  1479  been  taken  on  the  justification,  *  it  could  not  have  been 
established  in  fact.  Thus,  where  the  defendant  justified 
an  imprisonment  under  a  writ  sued  out  by  him  as  attorney 
to  J.  Jlf.,  which  was  delivered  to  the  sheriff,  who,  by  virtue 
thereof,  arrested  the  plaintiff,  and  the  plaintiff  new  as- 
signed that  the  trespass  complained  of  was  committed  up- 
on another  and  different  occasion  fitmi  that  stated  in  the 
plea,  and  afler  the  supposed  arrest  therein  mentioned ;  it 
was  held  that  the  defendant  was  entitled  to  a  verdict,  on 
evidence  of  the  facts,  although  the  arrest  was  made  irre- 

(q)  Supra^  792. 

(r)  Supra,  tit.  Justices,  792. 

(s)  Handcock  v.  Baker,  2  B.  &  P.  260 ;  2  Roll.  Ab.  550. 

(t)  Cro.  Eliz.  492 ;  B.  N.  P.  92. 

fu)  Pratt  v.  Groomt,  15  East,  235. 
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gularly  by  the  bailiff,  and  without  any  warrant  from  the  pabt 

sheriff  (a?).  ly. 
So  where  in  trespass  against  A.  and  £.,  the  declaration 


contained  two  counts,  and  the  defendants  pleaded  not  Now  assign- 
guilty  to  both,  and  justified  an  arrest  upon  mesne  process,  ^'^^'^^ 
and  the  plaintiff  new-assigned  a  subsequent  arrest  made 
after  he  had  been  released  from  the  first  imprisonment  by 
J?,  with  the  consent  of  A,^  and  the  plaintiff  failed  in  the 
proof  of  his  new  assignment  for  want  of  proving  the  assent 
of  ^.,  it  was  held  that  he  could  not  prove  the  same  trespass 
against  jB.  under  the  second  count ;  for  the  justification  of 
one  trespass, had  been  admitted,  and  the  plaintiff  could  not 
avail  himself  of  the  same  act  of  imprisonment  both  on  the 
new  assignment  and  also  on  the  second  count  (^). 

And  it  is  to  be  observed  generally,  that  where  there  are 
as  many  counts  as  assaults  in  fact,  and  there  are  special 
justifications  to  some  or  all,  a  new  assignment  is  never  ne- 
cessary ;  for  the  plaintiff  may  go  into  evidence  of  all,  and 
will  be  entitled  to  recover  in  respect  of  all  which  are  not 
justified  both  in  allegation  and  proof  Whereas,  by  a  new 
assignment  he  admits  one  *  assault  to  be  justified,  and  *  1480 
should  he  fail  in  proving  more  assaults  than  are  admitted, 
the  defendant  would  be  entitled  to  a  verdict,  although, 
had  the  plaintiff  traversed  the  justifications,  the  defen- 
dant might  not  have  been  able  to  establish  them  in  law 
or  fact. 

The  plaintiff  cannot  under  a  new  assignment  prove  that 
the  sheriff  continued  in  possession  after .  the  return-day  of 
the  writ ;  for,  although  he  becomes  a  trespasser  a&  initio^xX. 
is  not  ^  new  trespass  (z). 

A  replication  of  excess  admits  the  cause  of  justification,  Excess. 
and  precludes  the  plaintiff  from  going  into  evidence  to  ne- 
gative the  justification  (a).  Thus,  if  the  defendant  justify  as 
abating  a  nuisance,  and  the  plaintiff  reply  excess,  he  can- 
not go  into  evidence  to  negative  the  nuisance  (6).  If  the 
replication  deny  the  excess,  the  proof  of  the  issue  is  on  the 
plaintiff. 

Upon  a  justification  of  cutting  ropes  for  the  purpose 
of  disengaging  two  vessels  which  had  run  foul  of  each  oth- 
er, and  issue  taken  on  a  new  assignment  of  excess,  it  was 

{x)  Oakley  v.  Davis,  16  East,  82. 

(y)  ^kinson  v.  MatUson,  2  T.  R.  176. 

(z)  AUkenhead  v.  Blades,  5  Taunt.  198.    [1  Marsh.  17.  S.  C] 

(a)  1  Starkie's  C.  56. 

(b)  Pickering  v.  Budd,  1  Starkie's  C.  .56.    [4  Camp.  219.  S.  C] 
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PiBT       belli  that  tbe  plautiff  must  pro¥e  a  clear  excegs,  and  unne- 
IV.         cessary  injury  (c). 

Where,  in  an  action  for  an  asiault  and  falie  impri- 


N^^^tti        aonment,   the.  defendant  justified   as  acting  under   the 
ment.^     "*    warrant  of  the  Speaker  of  the    House    c?  Commons, 
and  issue  was  jomed  upon  an   alleged  excess  of  the 
<^cer  who  executed  the  warrant,  in  using  such  a  mili- 
tary force  as  was  improper,  excessive  and  unnecessary 
for    tbe    purpose,    and    oreakinff    into    the    plaintiff's 
bouse ;  evidence  was  admitted  of  acts  of  violence  com- 
mitted by  the  mob   in   parts   adjacent,  though   out  of 
view  and  hearing  of  the  plaintiff  in  his  house,  but  who 
*  1481  *  appeared  to  be  actuated  by  the  same  intentions  with  those 
who  were  near  the  plaintiff's  house,  for  the  purpose  of 
showing  the  danger  and  difficultv  of  executing  the  warrant 
b^  force  against  the  plaintiff  in  bis  own  house  without  the 
aid  of  the  military  {d). 
Trespan  tb  *      Where  the  plamtiff  brought  trespass  for  pulling  down  a 
iDitio^  mte,  plea  a  right  of  way,  &c.  replication  that  the  defen- 

dant subsequently  converted  the  gate,  upon  issued  joined 
on  the  conversion,  it  was  held  that  evidence  that  the  de- 
fendant laid  the  gate  on  his  own  land,  where  the  plaintiff 
might  take  it,  did  not  prove  a  conversion  (e). 

Some  observations  have  already  been  made  upon  the 
cprnpetency  of  witnesses  in  actions  of  trespass  (/). 

Trover* 

1.  Proof  of  propertj  in  the  plaintiff. — General  or  spe- 
cial.— Of  title  m  detail. — When  necessary. — ^How 
proved. — ^Direct  and  presumptive  evidence  of.—' 
Proof  of  strict  title,  when  unnecessary. — ^Reference 
to  the  time  of  conversion. — Variance. 

3.  Of  the  conversion. — ^Direct  prooC — ^Presumptive  proof. 
— ^Variance. 

3.  Of  damages. 

4.  Proofs  by  the  defendant. 

In  this  action  it  is  essential  to  prove,  Ist.  Property  in 
tbe  plaintiff  (jf),  and  a  right  of  possession  at  the  time  of 

(e)  B6ckUs8  tf  another  v.  MUcheU,  4  Eap.  C.  86. 
(d)  BwrdM  v.  CUman,  14  East,  183. 

(t)  HoughUin  y.  BvOer,  4  T.  R.  364. 

(f)  Supra,  764. 

(g)  Per  L<Nrd  Msnsfield,  in  fJaaptr  w.  CkiUy,  1  Burr.  31* 
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the  convereion  by  the  defendant ;   2dly.   A  conversion  by  part 

the  defendant;  and  3dly.  «The  value  of  the  chattel.  jr. 
Property  in  a  chattel  is  either  absolute  or  special,  *  and 


the  evidence  to  prove  it  is  either  direct  and  positive  or  it  *  1482 
is  presumptive.     It  is  sufficient  if  the  plaintiff  has  a  special  Ri&^^  of  pro- 
property  in  the  goods ;  and  it  seems  that  any  temporary  ^^^^^^  ^^ 
interest  in  the  goods,  either  in  his  own  right,  and  for  his 
own  use,  or  by  authority  of  law  for  legal  purposes,  cou- 
pled with  the  right  to  take  and  keep  podsession,  or  to  main- 
tain a  possession  already  subsisting,  is  sufficient  ( 1 ).  Thus, 
if  a  partv  having  a  temporary  interest  in  the  possession  of 
a  chattel  deliver  it  to  the  owner  for  a  special  purpose,  he 
may,  after  that  purpose  has  been  answered,  if  the  owner 
refuse  to  deliver  it  up,  maintain  trover  {hy 

So  bailees  of  goods  (t)  (2\  as  carriers,  factors,  con- 
eiffnees,  pawnees,  trustees  (An,  agisters  of  cattle  (l),  one 
who  borrows  a  horse  to  till  his  land  (m),  churchwardens, 
in  respect  of  goods  the  property  of  the  parishioners  (n), 
may  maintain  this  action  against  one  who  converts  the 
property  (3^. 

Where  the  house  of  a  lessee  for  life  is  blown  down,  he 
may  maintain  trover  against  one  who  takes  the  materials ; 

(h)  Roberta  v.  WycM,  2  Taunt.  968. 

(ij  Bro.  Tres.  93;  1  Ld.  Raym.  975;  B.  N.  P.  33;  1  Mod.  31 ;  1 
Btr.  505. 

(k)  1  RolL  Ab.  4 ;  B.  N.  P.  33^  2  WllL  Saund.  47,  a. 

(I)  Bro.  Trcs.  67. 

(m)  Ibid. 

(n)  Dent  v.  Prudenee,  2  8tr.  852.  .attorney  General  v.  Ruper,  2 
P.  Wms.  126  ;  2  Will.  Saund,  47,  c. 

(1)  rin  Massachusetts,  a  depositary  to  whom  an  officer  has  en- 
trustee!  soods  attached,  taking  his  receipt  and  a  promise  to  re-deli- 
ver on  demand,  is  held  to  be  a  mere  servant  of  the  officer,  having 
no  special  property  in  the  goods,  and  therefore  not  entitled  to  main- 
tain any  action  against  a  wrong-doer.  I/adden  y.  Leavitt,  9  Mass. 
Rep.  104.     Warren  v.  Ldand,  ibid.  265. 

SecuSj  in  New  Hampshire.  Poole  v.  Symonds,  1  N.  Hamp.  Rep. 
289,  and  Eastman  v.  Eastmanj  there  cited.] 

(2)  [A  bailee  of  yam,  who  is  to  procure  it  to  be  made  into  cloth 
ft>r  a  conomission,  has  such  a  property  in  it  as  will  entitle  him  to 
maintain  trover  against  any  one  who  wrongfully  takes  it  from  his 
agent  or  servant  to  whom  he  delivered  it  to  be  woven.  Eaton  fy  ah 
V.  Lyndt^  15  Mass.  Rep.  242.] 

(3)  [In  Chesley  v.  St.  Clair,  1  N.  Hamp.  Rep.  189,  it  was  decided 
that  in  an  action  of  trover  by  the  bailee  of  a  chattel  against  .a  stran- 
ger, the  bailor  is  not  a  competent  witness  for  the  bailee,  to  prove 
the  general  property  to  be  in  himself,] 
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PABT  ^     for  he  has  a  special  property  in  them  for  the  purpose  of 

IV.         rebuilding  the  tiouse  (o).  « 

— — —      A  special  property,  which  may  be  sufficient  as  against  a 

stranger,  gives  no  right  against  one  who  has  the  general 

property  ( t?).    A  carrier,  or  the  depositary  of  goods  for 

*  1483  safe  custody,  may,  by  reason  of  special  property,  *  main* 

tain  trover  against  a  stranger;  although  he  could  not  suc- 
ceed against  an  owner  or  co-proprietor  (r). 
Title  when  jn  general,  possession  of  a  chattel  is  prima  fade  evi- 

bTproT^/^  dence  of  property  in  the  possessor  ;  but  if  the  plaintiff  has 
never  had  possession  of  the  chattel^  or  if  the  contest  be 
not  with  a  mere  stranger,  but  with  one  who  will  succeed 
in  his  proof  of  title  unless  the  plaintiff  can  prove  a  better, 
it  is  necessary  for  the  latter  to  resort  to  strict  evidence  of 
title. 

In  the  first  place,  where  the  plaintiff  has  not  had  actual 
possession,  he  must  resort  to  prdof  of  his  title,  in  order  to 
show  his  right  of  possession ;  as  by  evidence  of  the  trans- 
fer of  a  ship  by  means  of  the  proper  documents  (s) ;  or  of 
a  title  to  any  other  chattel  by  purchase,  where  tbe^  has 
been  no  delivery  {t)  ;  or  of  his  title  as  executor  under  a 
will,  where  the  conversion  was  previous  to  the  taking  of 
.  actual  possession,  which  must  be  proved  by  means  of  the 
probate  (u) ;  or  of  his  title  as  lord  of  a  manor  to  a  wreck 
or  estray  which  has  been  converted  by  the  defendant  be- 
fore seizure  by  the  lord  (x). 
^  If  during  an  estate  in  trustees  |ier  aii^re  vie,  a  tree  were 

to  be  cut  down,  the  property  would  vest  in  the  owner  of 
the  inheritance,  and  he  might  maintain  trover  against  one 
who  converted  it ;  but  in  such  case,  if  he  had  not  actual 
possession  before  the  conversion,  proof  of  his  title  to  the 
inheritance  would,  it  seems,  be  requisite  (y). 

*  1484      *  Where  A.  was  indebted  to  B.,  and  B.  to  C*,  and  it  was 

(o)  2  Will.  Saund.  47,  a. 

(p)  HoUiday  v.  Camsell,  1  T.  R.  658. 

(rj  Ibid. 

(s)  Supra,  1150. 

(t)  See  tit.  Vendor  8f  Vendee. 

(u)  2  Will.  Saund.  47,  a. ;  Latch,  214  ;  cited  by  Lawrence,  J.  7 
T.  R.  13. 

(x)  1  T.  R.  480.    F.  N.  B.  91. 

(y)  Blaker  v.  Anacomhey  1  N.  R.  25.  So  if  trees  be  felled  during 
a  lease,  the  landlord  may  maintain  trover  (Berry  v.  Heard,  Palm. 
327,  cited  7  T.  R.  13) ;  but  a  tenant  in  tail  cannot  maintain  trover 
for  trees  cut  during  the  life  of  a  tenant  for  life  without  impeach- 
ment of  waste.  Fwne  v.  Dor,  1  T.  R.  55.  [See  Mather  v.  Trinity 
Church,  3  Serg.  &  Rawie,  515.] 
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ajQ^reed  between  the  parties  that  goods  in  td.'s  possession  part 

should  be  delivered  to  C.  in  satisfaction  of  the  debt,  and.^.  iv. 
afterwards  converted  the  goods  to  his  own  use,  it  was  held 


that  trover  was  maintainable  by  C.  (a).  Titin  when 

In  such  a  case,  proof  of  the  special  circumstances  would  "'''"''"^- 
be  necessary,  and  is  essential  in  all  cases  where  the  plain- 
tiff claims  by  virtue  of  his  title,  independent  of  actual  pos- 
session, &c. 

Next,  where  there  is  a  conflict  as  to  the  title  and  right  Confficting  li- 
of  possession  between  parties,  such  that  the  title  of  either  ^^'' 
would  prevail  in  the  absence  of  proof  of  title  and  right  of 
possession  in  the  other,  it  is  usually  necessary  to  go  into 
evidence  of  title,  and  is  not  sufficient  to  rest  upon  proof  of 
mere  possession :  as .  in  cases  of  disputed  titles  between 
vendors  and  purchasers  of  personal  chattels  (6),  or  their 
assignees  (c),  or  between  the  sheriff  and  the  owner  of  pro- 
perty, or  his  assignees  under  a  commission  of  bankrupt- 

Direct  evidence  of  title  in  detail  consists  of  course  in  the  Evidence  of 
proof  of  the  documents  and  circumstances  which  are  es-  ^'^^* 
sential  in  point  of  law.    As  by  proof  of  the  different  dteps 
of  bankruptcy  and  the  assignment,  where  the  suit  is  by  the 
assignees.    By  the  probate  or  letters  of  administration,  in 
the  case  ^of  an  executor  or  administrator,  or  by  agree-  ^  1485 
ment  (e).    By  proof  of  a  gift  accompanied  with  a^  delive- 

(a)  lUw^in  v.  Bave,  1  Bulst.  68. 

(b)  infra,  tit.  Vendor  ^  Vendee, 

(c)  Supra,  tit.  Bankrupt,  141 ;  and  infra,  tit.  Vendor  if  Vendee, 
{d)  Supra,  tit  Sheriff.    [LoveU  v.  Culler,  1  Mass.  Rep.  67.] 

(e)  Property  vests  by  agreement  without  delivery.  If  j9.  be  in- 
debted to  B.  and  B.  to  &,  and  it  is  agreed  that  Ji,  shall  deliver 
foods  to  C.  in  satisfaction  of  B.'s  debt,  Sie  right  vests  in  C.  B.  N. 
.  35.    I  Bulst.  68. 

But  one  v^ho  contracts  for  a  chattel  to  be  made  acquires  no  pro- 
perty till  delivery,  although  he  pays  the  whole  price  in  advance. 
Mucldow  V.  Manrles^  1  Taunt.  318.  [See  Ihnvule  v.  Casey,  cited 
Infra,  1494,  note  (2).] 

A  custom  that  calico  printers  shall  take  damaged  prints  does  not 
alter  the  property  without  the  consent  of  the  owner.  Ladouck  v. 
TovDie,  3  £sp.  C.  114. 

A  conditional  delivery  does  not  vest  property.  If  A.  sell  goods 
to  be  paid  for  on  delivery,  and  .^.'s  servant  deliver  them  without 
receivmg  the  money,  Ji.  may,  after  a  demand  and  refusal,  maintain 
trover.  2  B.  &  A.  ^9.  n.  And  where  A,  contracted  to  deliver  iron 
to  B.  the  latter  agreeing  to  withdraw  from  circulation  certain  bills 
outstanding  against  A,,  and  after  delivery  of  part  of  the  iron  the 
bilk  were  not  withdrawn ;  and  the  Jury  found  that  the  delivery  of 
the  iron  and  withdrawing  of  the  bills  were  to  be  cotemporary,  it 
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PAKT       ry  (/) ;  or  exchange  {g) ;  or  sale  (A),  or  pawnmr  of  the 
IT.         *  goods  («)  ;  or  of  SB  assignment  by  the  owner  or  his  agent 
having  competent  authority  {k). 
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was  held  that  A,  might  maintain  trover  for  the  iron  delivared.  lb. 
See  Biihep  v.  SkiUito,  2  B.  &  A.  S29,  n. 

Where  an  out-going  tenant  has  covenanted  to  leave  the  manure 
on  the  farm,  and  to  sell  it  to  the  in-coming  tenant  at  a  valuation  to 
be  made  by  certain  persona,  the  effect  is  to  give  the  outgone  tenant 
a  right  of  on-stand  for  the  manure  on  the  farm,  and  the  property 
and  possession  remain  in  him  in  the  mean  time.  JBm^  ▼.  GiMenVy 
16  East,  116. 

A  prior  incumbrancer  takes  an  assignment  of  a  lease,  which  is 
duly  registered,  but  through  ignorance  and  mistake  leaves  it  in  the 
possession  of  the  mortgagor,  who  surrenders  it,  and  takes  a  new- 
lease  at  an  increased  rent,  the  plaintiff  may  (in  the  absence  of  fraud) 
recover  the  orinnal  lease  in  trover.  Biwley  v.  Fenhor^  9  Price,  962  ; 
see  Evafu  v.  BtckneU,  6  Yes.  174 ;  BarmU  v.  fFestan,  12  Ves.  190. 

(P  A  verbal  gift  of  a  chattel  does  not  pass  the  proper^  without 
delivery.  Irons  v.  SmaUpieee,  2  B.  &^  A.  551.  [Cook  v.  HusUd,  13 
Johns.  188.  AToble  v.  Smitky  2  Johns.  52.  Pearson  v.  PearBon^  7 
Johns.  26.     Chrangiac  v.  Arden,  10  Johns.  298.] 

(g)  If  A.  and  B.  exchange  bills,  A.  cannot  maintain  trover  to  re- 
cover the  bill  which  he  has  delivered,  althouffhB.'s  security  be  dis- 
honoured.   Homblower  v.  Proud^  2  B.  &  A.  327. 

(h)  Property  is  not  altered  by  a  sale  unless  it  be  in  market-overt. 
As  if  goods  be  sold  on  a  wharf  in  Southwark  by  the  wharfinger 
without  leave  of  the  owner,  fftlkinson  v.  King  and  otkerst  2  Camp. 
335.     [See  fTiUon  v.  Rucker,  1  Call,  500.  S.  P.] 

See  tit.  Vendor  and  Vendee, 

Property  is  altered  by  a  sale  by  the  sheriff  under  an  execution 
against  th^  goods  of  the  owner,  although  the  judgment  itself  be  er- 
roneous, and  be  reversed  by  writ  of  error.  Jnattketo  JIfonnffw's 
case,  8  Co.  94  ;  1  Burr.  35.     [Yelv.  42,  a.  and  cases  there  cited.f 

[Seeus,  if  the  property  sold  did  not  belong  to  the  judgment-debt- 
or.   Yelv.  180,  a,  noie^] 

t  {%)  Where  goods  obtained  by  fraud  are  pawned  without  notice, 
although  the  owner  prosecute  the  offender,  on  conviction  he  is  not 
entitled  to  restitution  by  virtue  of  the  statute.  Parker  v.  Patrick^ 
5  T.  R.  175.    See  Honeood  v.  SmUh,  2  T.  R.  750. 

Where  goods  stolen  are  pawned,  the  property  is  not  changed, 
even  in  London.  Packer  v.  Gillies,  2  Camp.  336.  n.  It  is  provided 
by  the  stat.  1  J.  1.  c;  21 1  that  the  sale  of  goods  wrongfully  taken  to 
any  pawnbroker  in  London,  or  within  two  miles  thereof,  shall  not 
alter  the  property. 

(k)  An  agent  with  a  limited  authority  cannot  confer  an  interest 
beyond  the  extent  of  that  authority.  If  «^.  deliver  lottery  tickets  to 
a  goldsmith  to  receive  money  for  them,  and  the  latter  deliver  them 
to  B,  in  discharge  of  a  contract  between  himself  and  Bn  the  pro 
perty  is  not  changed.  1  Salk,  264 ;  B.  N.  P.  34.  So  an  agent  who 
receives  money  for  his  principal  cannot  transfer  it  by  way  of  gift. 
1  Salk.  289 ;  B.  N.  P.  35. 

Secus  in  the  case  of  a  negotiable  instrument  which  passes  by  de- 
livery.   Th6  owner  of  an  exchequer  bill  (the  blank  not  being  filled 
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Where   a   vendor   has  delivered   goods  to   a  carrier,       pa&t 
which  are  converted  by  a  stranger,  either  the  owner  or         iv. 
the  carrier  may  maintain  trover ;  the  carrier,  by  virtue  of  .^........i..^ 

his  interest  as  a  bailee  (l) ;  the  owner,  by  reason  of  his  *  1437 
title  ;  not  having  parted  with  the  right  of  possession.   But  Proof  of  titi«. 
whether  the  vendor  or  vendee  is  the  owner,  and  entitled 
to  bring  trover,  usually  depends  upon  the  nature  of  the 
contract  between  them  (m). 

up),  placed  it  in  the  hands  of/.  S.  for  sale.  J.  &  deposited  it  at  hia 
baiiker*s,  who  made  advance  to  the  anioudt;  held,  that  the  pro- 
perty in  the  bill  passed  by  delivery,  as  in  cases  of  bank  notes  and 
bills  of  eSLchange.     H^aoketf  v.  Pole,  4  B.  &  A.  1. 

But  if  a  negotiable  security  be  delivered  by  the  owner  to  anoth- 
er, for  the  purpose  of  raising  money,  and  it  passes  into  the  hands 
of  one  who  receives  it  without  consideration,  the  property  is  not 
altered,  and  the  owner  may  maintain  trover  against  the  holder. 
Thus,  if  ^.  indorse  a  bill  drawn  in  his  favour,  and  accepted  by  B. 
in  order  that  he  may  receive  money  upon  it  for  .^  by  negotiating 
it,  and  B.  ^ives  it  to  C,  who  puts  it  into  the  hands  x)f  D,  without 
consideration,  two  years  after  the  biU  is  due,  t^.  may  maintain  tro- 
ver against  D,     Go^rtrley  v.  CStthhtrty^  N.  R.  170. 

If  ^.  supply  B,  with  money  for  a  specific  purpose,  and  B,  in  vio- 
lation Df  the  trust  buys  another  chattel  with  the  money,  as  a  horse 
for  his  own  use ;  A,  may  maintain  trover  for  the  horse  against  B, 
or  his  assiffnees  under  a  commission  of  Bankrupt.  Assignees  of 
Walsh  V.  Plomer. 

A  delivery  of  a  chattel  by  an  agent  authorized  to  sell  it  to  his  own 
agent  for  the  purpose  of  sale  is  not  a  conversion.    2  B.  &  P.  438. 

(I)  Davoes  v.  Pee&,  8  T.  R.  390,  although  the  vendor  pay  for  book- 
ing.   Ibid*  \ 

(m)  Where  goods  are  ordered  from  a  tradesman  to  be  sent  by  a 
particular  earner,  the  delivery  to  the  carrier  or  his  agent  vests  the 
property  in  the  vendee.  Dawes  v.  Pec^  8  T.  R.  ^0 ;  DtttUm  v. 
Solomonson,  3  B.  &  P.  583 ;  King  v.  Meredith,  2  Camp.  639 ;  B.  N.  P. 
35,  6 ;  1  Salk.  18.  Seciu,  where  the  goods  are  delivered  by  mistake 
to  a  mere  stranger,  1  Salk.  18 ;  B.  N.  P.  36.  So  the  goods  vest  in  the 
Tendee  by  the  delivery  to  a  carrier  not  named,  af^r  a  generi^l  or- 
der. B.  N.  P.  36 ;  Go4/rey  v.  Furzo,  3  P.  W.  186.  And  per  Ld. 
Alvanley  in  DtUton  v.  Solomonson.  3  B.  &  P.  584.  And  per  Ld. 
Hardwicke  in  Snee  v.  PrescoU,  1  Atk.  248 ;  Copektnd  v.  Leufis,  2 
Starkie's  C.  38.  Although  the  goods  be  sent  on  condition  that  the 
vendee  may  reject  them  if  he  dislikes  them.  B.  N.  P.  36 ;  cites 
Hcynts  V.  fVood.  Per  Herbert,  J.  Surrey,  1686.  And  he  will  be 
bound  to  pay  the  price  if  the  carrier  keep  thein,  Ih.  And  he  only 
could  recover  against  the  carrier ;  /6.  unless  the  vendor  can  esta-  , 

blish  fraud  as  between  the  carrier  and  the  vendee,  as,  that  it  was  • 
agreed  between  them  that  the  carrier  should  keep  the  g9ode  to  sa- 
tbiy  a  debt  due  to  him  from  the  vendee,  who  was  about  to  ab- 
scond ;  for  if  there  was  no  intention  on  the  part  of  the  carrier  to 
deliver  the  goods  to  the  vendee,  he  never  accepted  them  for  the  ^ 
vendee,  and  the  property  never  vested  in  the  latter,  but  remained 
in  the  vendor.  Jb,  And  the  question  of  fraud  is  for  the  Jury.  16. 
But  if  the  vender  engage  to  deliver  the  goods  to  the  vendee  the 
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PAKT  *  In  general  the  right  of  property  draws  after  it  the  po»- 

IV.         session.     But  even  in  the  case  of  special  property  the 

■  ■        special  owiler  may  sometimes  maintain  trover,  although 

PosBessioD.       he  has  not  had  actual  possession.    Thus,  a  factor  to  whom 

SKxls  have  been  consigned,  but  who  has  never  received 
em,  may  maintain  the  action  (n).    But  in  other  cases  of 
special  property  possession  is  often  essential,  as  in  the  case 
of  a  sherifi,  wno  has  no  special  property  in  goods  to  be 
taken  in  execution,  before  seizure. 
PoMSMion  If  the  action  be  brought  against  a  mere  wrong-doer,  the 

when  mere  &ct  of  possession  by  the  plaintiff  is  usually  sufficient 

•niBcieiit.  evidence  of  title9  even  altnough  the  plaintiff  claim  under  a 
title  which  is  defective.  For  the  possession  of  property  is, 
as  hajB  been  seerii  prima  fade  evidence  of  ownership  (o). 

And  bare  possession  is  i^rtmayocte  sufficient  against  a  mere 
wrong-doer.  Thus,  one  who  finds  a  jewel  may  muntain 
*  1489  trover  against  any  one  who  converts  it,  except  *  the  own- 
er (p).  For  the  title  depending  upon  possession,  however 
recent,  must  prevail  against  a  mere  wrong-doer  who  can* 
not  rebut  it.  So  an  uncertificated  bankrupt  may  main- 
tain trover  for  goods  acquired  since  his  bankruptcy  against 
all  but  his  assignees  (9).    Again,  where  the  plaintiff  had 

caiTier  is  the  agent  of  the  vendor,  who  is  liable  to  the  risk.  VaU 
V.  Batde,  Cowp.  294.  If  the  vendor  agree  with  the  carrier  to  pay 
him  ror  the  carriage,  the  vendor  may  maintain  an  action  on  the 
contract,  for  there  the  property  is  out  of  the  question.  Davir  v* 
James,  5  Burr.  2680 ;  Moore  v.  fFiUony  1  T.  R.  659. 

(n)  Per  Eyre,  C.  J.  in  Fhider  v.  Down,  1  B.  &  P.  47.  And  see 
2  Will.  Saund.  47.  d.     [See  Thorp  v.  BuHing,  11  Johns.  265.] 

(0)  Per  Ld.  Kenyon  in  Wehb  v.  Fox,  7  T.  R.  397 ;  Sutton  v.  Buck, 
2  Taunt  302 ;  RoberUon  v.  FVench,  4  East,  130 ;  Thomaa  v.  IMe, 
5  Esp.  C.  88;  Abbott's  L.  S.  73;  supra,  1190.  1150;  in  Shertffw. 
CadeU,  2  Esp.  C.  617,  where  the  plaintiff  produced  the  ship's  regis- 
ter, which  showed  that  the  property  was  in  a  third  person,  and 
failed  in  provins  an  assignment  to  himself  for  want  of  the  attesting 
witnesses,  Ld.  Renyon  held  that  he  could  not  afterwards  resort  to 
evidence  of  possession.  This  case  seems  however  to  be  virtually 
overruled.  See  the  cases  above  cited.  If  the  plaintiff  had  inad- 
vertently shown  that  the  property  was  in  another  at  the  Hme  of  the 
conversion,  the  presumption  arising  from  mere  possession  must  have 
yielded  to  the  positive  proof;  but  the  previous  ownership  of  another 
18  not  inconsistent  with' property  in  the  plaintiff  at  the  time  of  the 
conversion.     [See  2  Phil.  Ev.  121.] 

fp^  Armory  v.  Delamirie,  1  Str.  505 ;  2  Saund.  47.  a. ;  supra, 

(q)  Webb  V.  Fox,  7  T.  R.  391.    And  the  cases  there  ciM,  and 

Foufkr  V.  Donsn,  1  B.  &  P.  44  ,•  Chippendale  v.  Tomlifuon,  Cooke's 

.  B.  L.  260 ;  Evans  v.  Brown,  1  Esp.  C.  170 ;  Laroche  v.  FFakeman, 

Peake's  C.  140 ;  Silk  v.  Oshom,  1  Esp.  C.  140.    [See  Eirwan  v. 

Latour.  1  Har.  &  J.  289.] 
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possession  of  a  ship  under  a  transfer  which  was  void  for       pai^t 
want  of  compliance  with  the  register-acts,  it  was  held  to        iv. 

be  a  sufficient  title  against  a  stranger  who  seized  part  of 

the  wreck  of  the  ship(r). 

*  It  may  he  observed  in  general,  that  where  there  is  any  *  1490 
doubt  as  to  the  possession  of  the  identical  ^oods  in  ques-  Pouessi^ 
tion,  it  is  requisite  to  be  prepared  with  evidence  to  show  Tvideiice.  "*°* 
the  plaintiff's  title,  and  to  establish  the  identity  of  the 
goods  by  evidence  of  his  purchasing  them  from  a  former 

(r)  Stttton  V.  Buckj  2  Tauat.  902.  In  trover  for  a  Quantity  of 
rushes,  it  was  proved  that  the  plaintiff  being  possessed  or  a  cottage 
a.t  7.,  and  an  inhabitant  there,  and  as  such  claiming  a  rieht  to  cut 
EUshes  upon  T.  common. for  his  own  use,  cut  down  about  five  or  six 
loads  of  rushes,  which  the  defendant  seized  and  carried  away.  The 
judge  nonsuited  the  plaintiff^  but  a  rule  having  been  obtained  why 
there  should  not  be  a  new  trial,  the  Court  set  aside  the  nonsuit, 
and  said  this  is  such  evidence  of  property  in  the  plaintiff,  and  con- 
▼ersioh  in  the  defendant,  that  they  appear  to  be  wrong-doers,  for 
they  have  neither  by  evidence  nor  pleading  shown  any  right  or 
title  whatever  to  these  rushes,  and  appear  to  the  Court  to  be  mere 
atrangers.  Indeed  if  a  person  hath  no  colour  of  right  at  all  to  cut 
down  rushes,  or  to  take  any  other  thing,  he  cannot,  by  cutting  the 
rushes  or  taking  the  thing  without  any  colour  of  right,  acquire 

Eroperty  therein.  But  in  Uie  case  at  bar,  the  plaintiff  proved  he 
ad  a  right  to  cut  the  rushes ;  that  he  did  cut  them ;  and  we 
«re  all  of  opinion  that  he  thereby  gained  a  property  therein.  Racb' 
ham  V.  /etiup,  3  Wils.  332.  In  the  case  of  Basset  v.  Maynard^  Crp. 
Eliz.  819,  Sir  T.  Palmer,  being  seised  of  a  great  wood,  granted  to 
Cornford  as  many  trees  as  would  make  600  cords  of  wood.  Corn- 
ford  assigned  his  interest  to  the  plaintiff.  Afterwards  Sir  T.  Palmer 
granted  to  the  defendant  so  many  trees  as  would  make  4,000  cords  i 
of  wood,  to  be  taken  at  his  election.  The  plaintiff,  by  the  assign- 
ment of  Sir  T.  Palmer,  cut  down  the  trees  in  question,  and  the  de- 
fendant, claiming  by  virtue  of  his  erant,  took  them ;  and  it  was 
found  that  there  was  sufficient  wood  left  for  the  defendant  And 
it  was  held  that  the  action  was  maintainable  even  admitting  the 
grant  to  the  plaintiff  to  have  been  void ;  for  l^y  the  cutting  down  of 
them  he  had  possession,  and  a  good  title  against  the  defendant  and 
every  stranger ;  and  being  cut  down  it  was  not  lawful  for  the  de- 
fendant to  take  them.  For  if  one  sell  1,000  cords  of  wood,  to  be 
taken  at  the  vendee's  election,  and  afterwards  the  grantor  himself^ 
or  a  stranger,  cut  down  some  of  the  wood,  the  grantee  cannot  take 
that  which  is  cut  down,  but  ought  to  maice  his  grant  good  out  of 
that  which  is  growing.  So,  where  in  trespass  for  taking  and  dis-* 
persing  a  load  of  fern  ashes,  the  defendant  pleaded  a  right  of  com- 
mon, and  of  cutting  fern  in  a  particular  place  in  which  tfie  plain- 
tiff wrongfully  cut  fern,  and  burnt  it,  whereupon  the  defendant 
scattered  it,  as  well  he  might :  On  demurrer  to  the  plea,  the  tllourt 
held,  that  if  the  plaintiff  did  him  any  damage  he  might  have  brought 
his  action ;  but  after  the  plaintiff  had  burnt  the  fern,  and  thereby 
acquired  possession  of  it,  a  commoner  had  no  right  to  disperse  it. 
fFocuison  V.  Miwfonj  2  Str.  777.  So  it  has  been  held  that  a  water- 
man's widow  might  maintain  trover  for  tlie  eaming*s  of  her  ap» 
prentice  He  facto,  2  Will.  Pnnnd.  47.  a. 
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PAET  owner,  or  in  market-OYert,  or  otherwise ;  and  also  with 

lY.  proof  of  the  bill  of  sale,  or  bills  of  parcels,  lading,  Slc,  (< ), 

■  or  of  other  documents  describing  the  chattels  and  accom- 


panying the  transfer. 
TiUe  praiump-      Where  the  plaintiff  brought  trover  to  recover  the  value 
live  eviden<:e.  ^f  certain  bank  notes  which  had  been  found  by  the  de- 
fendant in  a  pocket-book,  and  it  was  proved  that  the  notes 
had  been  delivered  out  by  a  banker's  clerk  in  exchange 
for  a  cheque  payable  to  the  plaintiff  or  bearer,  and  there 
was  no  evidence  that  the  cheque  had  been  ever  negotiated, 
or  that  any  claim  to  the  notes  had  been  made  on  behalf  of 
any  other  person,  it  was  held  to  be  presumptive  evidence 
of  title  in  the  plaintiff  (^). 
*  1491      *  Again,  the  right  of  possession  must  exist  at  the  time 
Right  of  po^    ^f  iiig  conversion.     Thus,  the  owner  of  goods  who  has 
of  conTemonT  parted  with  the  right  of  possession  by  letting  them  to  a 
tenant  for  a  term,  cannot  maintain  trover  against  the  she- 
riff for  seizing  them  under  an  execution  during  the  term(u>. 
And  if  goods  stolen  be  purchased  in  market-overt,  and  sold 
by  the  purchaser  before  the  conviction  of  the  felon,  the 
owner  cannot  recover  by  virtue  of  the  statute  against  such 
purchaser,  for  the  sale  in  market-overt  changed  the  pro- 
perty;  and  the  plaintiff's  title  to  possession  under  the 
statute  21  H.  VIII.  c.  11,  did  not  accrue  till  the  convic- 
tion, consequently  he  had  no  tiUe  at  the  time  of  the  con- 
version (x). 
Variance,  The  property,  it  seems,  need  not  be  described  with 

great  minuteness,  but  if  it  be  precisely  described  a  vari- 
ance will  be  fatal  (y).  As,  if  a  written  instrument  be  de- 
scribed by  the  date,  sum,  parties,  and  other  particulars  (z). 
Notice  to  produce  the  instrument  is  unnecessary  (a).    A 

(s)  Supra,  d08. 

{t)  Qreensireei  v.  Carr,  1  Camp.  551. 

*  (u)  Chrdon  v  Harper,  7  T.  R.  12.   Pme  v.  Dor,  1  T.  R.  55 ;  Cro. 

Car.  242 ;  3  Lev.  209 ;  Palm.  327. 

(x)  Norwood  t.  Smiih,  2  T.  R.  750. 

(y)  B.  N.  P.  37 ;  Cro.  Can  262.  [8ee  LiOe  v.  Gibbs,  1  South- 
ard's Rep.  211.] 

(z)  Wilson  V.  Chambers,  Cro.  Car.  262;  3  B.  &  P.  145,6;  1  Esp. 
C.  50.  See  tit  Variance,  \Bissd  v.  Brakt,  19  Johns.  66.  Van 
^JSfankin  v.  Wickham,  2  Southard's  Rep.  509.]  A  coDversion  alleg- 
ed of  an  assignment,  purporting  to  be  a  convevance  from,  &c.  la 
proved  by  evidence  of  a  lease  and  release.  Harrison  v.  FioUanee, 
1  Bing.  45> 

(a)  How  V.  Hall,  14  East,  274.  [Jftf  Oean  v.  Hertzog,  6  Serg.  & 
Rawle,  154.  The  People  v.  Holbrook,  13  Johns.  90.  Rots  v.  Brvee, 
1  Day,  100.1  For  the  action  is  notice.  But  see  3  T.  R*  306 ;  3  B. 
k  P.  143, 


\. 
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variance  from  the  means  or  manner  in  which  the  goods  pabt 

<are  alleged  to  have  come  into  the  defendant's  possession  is  rv. 
immaterial,  for  this  is  but  inducement,  and  need  not  be 


proved  (6).  Tuu.— 

A  variance  as  to  the  number  of  owners  will  not  be  ma-  Variance, 
terial  except  so  far  as  regards  the  damages,  provided  the 
plaintiff  be  an  owner,  for  the  non-joinder  is  pleadgiblein 
abatement  only  (c) ;  and  the  plaintiff  may  *  declare  on  his  *  1492 
own  possession  and  prove  his  title  as  assignee  of  a  bank- 
rupt executor,  &c.  {d).    But  if  he  declare  as  assignee  of 
A.  B.  and  C.  bankrupts,  and  the  declaration  contain  but 
one  count  on  a  joint  possession  by  the  three,  he  cannot  re- 
cover in  respect  of  property  which  belonged  to  A.  alone 
and  not  to  the  three  jointly,  but  only  in  respect  of  pro- 
perty which  belonged  to  the  three  jointly.     But  had  the 
declaration  contained  a  count  statmg  possession  in  the 
assignee  he  might  have  recovered  the  whole,  as  it  was  a 
joint  commission,  and  the  assignment  passed  both  separate 
and  joint  effects  (e). 

If  the  plaintiff  declare  as  the  assignee  of  A.  the  alle- 

fation  is  proved  by  a  joint  commission  against  A.  and 

2dly.  A  conversion  by  the  defendant.  The  conversion  Conyersion. 
is  the  gist  of  the  action ;  the  manner  in  which  the  goods 
came  into  the  hands  of  the  defendant  is  mere  inducement, 
and  need  not  be  proved  (£-).  A  conversion  seems  to  consist 
in  any  tortious  act  by  which  the  defendant  deprives  the 
plaintiff  of  his  goods,  either  wholly,  or  but  for  a  time  (A). 
What  act  will  amount  to  a  conversion  when  proved  is  a 
question  of  law.  The  proof  is  either  direct  or  presumptive  ; 
.  direct,  as  b^  evidence  that  a  carrier  broke  open  a  box  in- 
trusted to  him  for  carriage  (t),  or  that  he  sold  the  goods  (Ac), 

(b)  2  Bulst.  306. 313 ;  Cro.  Jac.  428 ;  B.  N.  p.  33. 

(c)  Supra,  1064. 

(d)  B.  N.  P.  37. 

(e)  Cock  V.  jPunno,  London  Sitt.  aAer  Hil.  41  Geo.  III.  Cor.  Ld. 
Kenyon,  Sel.  N.  P.  1274. 

(f)  Harvty  v.  Mwgan^  2  Starkie's  C.  17. 

(g)  B.  N.  P.  33 ;  supra,  1491,  note  (h). 

(h)  See  Ktywnik  y.  HiU,  3  B.  &  A.  685.  As  if  ^.  take  the  horse 
of  B.  end  ride  him,  and  then  deliver  him  to  B.  B.  N.  P.  46 ;  1 
Danv.  41.  So  the  wearing  of  a  pearl  is  a  conversion.  Ld,  Petre 
V.  Heneage,  12  Mod.  519. 

(i)  2  WiU.  Saund.  47.  a. 

{k)  Ibid.  lV{ckery  v.  Toft,  1  Chip.  Rep.  241.  Van  Jimringe  v. 
Peahody  Sf  aL,  1  Mason's  Rep.  440.1 
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pijRT       *  or  that  the  defendant,  without  authority,  forcibly  took 
IF.         and  carried  away  the  goods  (m),  or  injured  them  (n),  or 
— *— —  conaumed  part  of  them.    Am  that  the  defendant  drew  out 
Conyartion.      part  of  the   liquor  (o)  delivered  to    him  to  be   carried, 
or  caused  the  plaintiff  to  pay  money  for  the  release  of 
goods  from  a  wrongful  distress  {p) ;  or  that  a  carrier  deli- 
vered goods  by  mistake  to  a  third  person  (q) ;  or  that  the 
defendant  took  cattle  by  way  of  trespass,  and  drove  them 
awa^  (r).    And  it  A,  take  goods,  and  B.  take  them  from 
A.^  It  IS  a  conversion  by  B.  {$)  (1). 

So  if  a  sheriff  levy  under  a  jkri  facias  after  an  act  of 
bankruptcy  has  been  committed  by  the  defendant  (t),  he  is 

(m)  Baidwin  v.  CWe,  6  Mod.  212*;  Holt,  707 ;  6  East,  540 ;  B.  N. 
P.  44  i  2  Will.  Saund.  47.  a. 

(n)  2  WUl.  SauDd.  47.  a. 

(o)  1  Str.  576 ;  Cro.  Eliz.  219. 

(p)  ISUpwick  V.  BUtnekard,  6  T.  R.  298. 

(q)  Youl  ▼.  HarhMe,  Peake's  C.  49  ;  3  Taunt  117 ;  S^ftds  r. 
Hay 9  4  T.  R.  260.  [OHraTider  v.  Brown  8f  al.  15  Johns.  39.  Dene- 
reaux  if  al.  ▼.  Barclay  8f  al.^B.  &.  A.  704.] 

(r)  Bruen  v.  Roe,  1  Sid.  264.  And  see  BMicin  v.  CoU,  6  Mod. 
212.    Holt,  707. 

{$)  frUbraham  v.  Snow,  1  Sid.  438. 

(t)  B.  N.  P.  41 ;  1  Salk.  108,  Cwmer  v.  Ckiity,  1  Burr.  20;  As- 
signees of  Potter  V.  Starkie,  in  the  Exchequer.  See  the  stat^  49  Geo. 
in.  c.  121 ;  supra,  178.  So  although  the  sheriff  levy  before  the  as- 
signment. Lazarus  v.  WaMwum,  5  Moore,  313  ;  see  8m^  v.  JlfiiZ« 
le«,  1  T.  R.  481 ;  Liwn  v.  Lamb,  Fell  on  Guar.  260 ;  wfra^  171.  If 
the  sheriff  seize  beiore  bankruptcy,  and  sell  also  to  satisfy  a  second 
execution  after  bankruptcy,  the  assiffnees  are  entitled  to  recover 
the  surplus  in  trover.    aUad  v.  Qascotgne,  8  Taunt.  527. 

One  declared  a  bankrupt,  on  being  called  on  by  his  assignees, 
delivers  up  his  books ;  this  is  a  compulsory  delivery,  and  not  being 
in  fact  a  trader  he  may  maintain  trover,  without  a  previous  demand. 
Sumersett  v.  Jarvis,  3  B.  &  B.  2. 


(1)  [Any  act  of  the  defendant  showing  that  he  detains  the  pro- 
perty for  any  purpose  not  justifiable  in  itself  is  said  (in  RateUfe  v. 
Fanee,  2  Rep.  Con.  Ct.  241)  to  be  sufficient  evidence  of  a  conver- 
sion. 

If  chattels  are  delivered  by  A.  to  B.  for  sale,  and  B.  instead  of 
selling  them,  appropriates  them  to  his  own  use,  and  refiues  to  ac- 
count for  them,  A.  may  maintain  trover.  Barton  v.  WkUe^  1  Har. 
&  J.  579.  If  the  plaintiff  piurchase  a  quantity  of  light  wood  set  as 
a  tar  kiln  on  the  defendant's  land,  but  not  banked  or  turned,  and 
make  a  demand  of  it  from  the  defendant,  who  threatens  to  sue  him 
if  he  comes  on  the  land  for  the  nurpose  of  carting  it  away — ^this  is 
evidence  of  a  conversion.  Nichols  v.  Newson,  1  Car.  Law  Repos. 
227.    See  Yelv.  174,  a.  nole  (1).    /n/rw,  1497,  note  (I).] 
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fuilty  of  a  conversion ;  and  so  is  the  plaintiff  in  the  suit  if  part 

e  indemnify  the  sheriff  {u\.  iv. 
The  mere  abuse  of  a  chattel  by  a  bailee  is  no  conver- 


sion (a?)  ;  but  if  he  use  it  contrary  to  the  design  of  the  bail-  CoBverwon. 
ment  it  is  otherwise,  as,  if  a  man  lend  his  horse  to  go  to 
York  and  the  bailee  eoes  to  Carlisle  (y). 

*  Discounting  a  bill  of  exchange,  made  payable  at  the  *  1494 
defendant's  bank,  writing  a  receipt  upon  it,  and  delivering 
it  to  the  acceptor,  after  notice  that  it  has  been  lost  by  the 
holder,  is  a  conversion  (z)  (1). 

A  party  may  be  guilty  of  a  conversion  in  dealine  with 
^oods  as  his  own,  and  preventins  the  owner  from  obtain- 
ing possession  of  them,  although  he  has  had  but  a  con- 
structive and  not  an  actual  possession.  Thus^  taking  an 
assignment,  by  way  of  pledge,  of  tobacco  lodged  in  the 
king's  warehouse,  from  a  broker,  who  had  purchased  it 
there  in  his  own  name  for  his  principal,  and  a  refusal  to 
deliver  it  to  the  principal  after  notice  and  a  demand  made 
by  him,  no  other  but  the  person  in  whose  name  it  is  ware- 
housed being  able  to  take  it  out,  is  a  conversion  (a)  (2). 

(u)  Supra,  170, 171. 

(x)  GU.  L.  £v.  365,  2d  ed.  TrL  per  pais,  456. 

(y)  Ibid.  2  Bulst  909.    [Whedock  v.  Whedwrighi,  5  Mass.  Rep. 

(z)  LoveU  y.  MarHnj  4  Taunt.  799.  JVMe;  the  bill  had  been 
drawn  on  a  eustomer  of  the  bank. 

(a)  J^Cambie  r.  Davie^j  6  East,  538.  See  BMmn  v.  CoUy  6 
Mod.  212.   Holt,  707. 


(1)  [A*  having  money  to  pay  on  account  of  B.,  at  a  certain  day,  on 
the  sugge^on  of  C,  in  ofder  to  raise  the  mone^  for  that  purpose, 
made  a  note  payable  to  B.  and  delivered  it  to  hun,  and  he  ffave  it 
to  C.  who  promised  to  obtain  the  money  on  the  note  firom  D.  and 
pay  it  immediately  to  B.  to  be  paid  over  to  A.  But  C.  on  receiving 
the  note,  inmiediately  passed  it<away  to  £.  to  pay  a  debt  due  to  him 
from  B.'  and  C.  as  partners.  The  note  having  been  discounted  in  a 
bank  for  E.  who  was  ignorant  of  the  forecoing  agreement,  A.  paid 
and  took  up  the  note  when  it  was  due,  and  afterwards  brought  tro- 
ver against  C.  to  recover  damages  for  the  conversion  of  the  note  by 
him — and  the  action  was  sustained.  Marray'Si  al.  v.  Buding,  10 
Johns.  172.] 

(2)  [In  case  of  capture,  if  the  assured  abandon  and  receive  the 
amount  of  the  loss,  and  after  condemnation  the  property  be  pur- 
chased by  him,  or  his  agent,  the  purchase  shall  enure  to  the  insur- 
er's benefit,  if  he  so  elect ;  and  it  the  property,  thus  purchased,  be 
invested  in  other  articles  by  such  agent,  and  transmitted  by  him  to 
his  principal,  who  sel^  them,  trover  lies  by  the  insurer  ;  for,  by 
his  affirmance  of  the  agent's  acts,  he  obtains  an  absolute  property 
in  the  goods,  and  the  subsequent  sale  by  the  insured  amounts  to  a 
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PART  A.  consigned  to  B.  dollars  to  the  use  of  the  plaintiff, 

IV.         which  £.  deposited  at  the  Bank  for  safe  custody,  and 

pledged  the  bill  of  lading  to  the  defendant,  who  upon  a 

Convcrfion.  ^^  Qf  ^^  dollars  to  the  Bank  received  the  value  of  the 
dollars,  and  it  was  held  that  be  was  guilty  of  a  conver- 
sion (ij  by  the  delivery  of  the  bill  of  lading,  which  was  the 
symbol  of  property,  and  the  receipt  of  the  value. 

But  it  seems,  that  in  general,  evidence  of  some  tortious 

act  is  essential  to  a  conversion,  and  that  it  is  not  sufficient 

to  prove  mere  non-feasance  (c)  (3).     A  refusal  to  deliver 

^  1495  up  a  deed  by  one  who  has  it  not  in  his  *  possession,  is  not 

a  conversion,  although  he  intended  to  convert  it  (ef). 

Where  a  party  claiming  a  ship  under  a  defective  con- 
veyance from  a  trader  before  his  bankruptcy,  sent  her  to 
sea,  and  she  wa^  lost  on  the  voyage,  it  was  held  to  be  a 
conversion  {t\ 

Where  an  action  is  brought  by  one  tenant  in  common 
of  an  indivisible  chattel  against  another  tenant  in  common, 
it  is  not  sufficient  to  show  that  the  defendant  took  forcible 
possession  of  the  chattel  and  carried  it  away  (/),  or  that 

(h)  Jackson  v.  w9fufer«on,  4  Taunt.  24.  See  Bloxam  v.  Hubbard,  5 
East,  407.    [See  Babcoek  v.  G%U6(al,  10  Johns.  287.] 

(c)  See  Bromley  v.  CoxweU,  2  B.  &  P.  438.  As  that  an  agent 
employed  to  sell  goods  under  certain  conditions  has  merely  ne- 
glected to  sell  them.     [See  Jenner  v.  Mifft,  6  Johns.  9.] 

(d)  Smith  V.  YovLfigy  1  Camp.  439.  JMe )  the  deed  was  in  the 
hands  of  the  defendant's  attorney,  who  had  a  lien  upon  it  for  a 
small  sum  of  money. 

(e)  Bloxam  ▼.  HtMard,  5  East,  406. 

(f)  Bamarditton  v.  Ckapman  and  another,  cited  A  East,  121.  [Da- 
nuU  8(  oL  V.  Daniels  Sf  al.  7  Mass.  Rep.  135.]  So,  a  member  of  an 
amicable  society  intrusted  with  a  box  containing  the  fund,  who  has 
given  a  bond  for  the  safe  custody,  cannot  maintain  trover  against 
another  member  of  the  society,  and  a  stranger,  ivho  take  away  the 
box,  for  the  members  are  tenants  in  common,  and  the  plaintiff  had 


conversion. .  United  Insurance  Compamf  v.  Robinson,  2  Gaines*  Rep. 
280 ;  affirmed  in  Error,  1  Johns.  5192. 

In  FonmUe  v.  Casey,  1  Murphey,  389,  it  was  held  that  an  agree- 
ment for  a  valuable  consideration  to  deliver  to  the  plaintiff  the  first 
femcde  colt  which  a  certain  mare  t>wned  by  the  defendant  might 
foal,  vested  a  property  in  the  colt  when  foaled,  and  that  the  plain- 
tiff might  maintam  trover  for  it.  See  Mucklow  v.  Mangles,  Supra, 
1485.] 

(3)  [When  goods  are  deposited  with  a  person,  to  be  sold  at  not 
less  than  a  certain  fixed  price,  and  the  depositary  sells  them  at  a 
less  price,  the  owner  cannot  maintain  trover  against  him,  but  the 
remedy  is  by  a  special  action  on  the  case.  Sarjtani  v.  Blunt,  16 
Johns.  74.  See  also  3  Taunt.  117,  Ihifresne  v.  Hutchinson,  Caitnts 
$e  dl.  V.  Bheckers,  12  Johns.  300.] 
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he  changed  the  fonn  of  the  chattel  *  by  apfplyinff  it  tcr  the  M&* 
use  for  which  it  was  intended  (g*).    But  if  the  defendant,         fV. 
being  tenant  in  common,  destroy  the  chattel,  it  is  a  con- 


version, and  trespass  or  trover  will  lie  (A).  -  And  where  a  Cowrttrioo. 

but  a  special  propem  in  the  box,  which  cannot  prevail  against  a 
general  property.  uoUiday  v.  Camsdi^  1  T.  R.  658.  The  reason 
why  one  tenant  in  common  cannot  maintain  trover  against  a  co- 
tenant  seeinfl  to  be,  that  possession  by  the  one  is  in  law  the  posses- 
sion of  both,  1  Salk.  290.  B.  N.  P.  34,  5.  West  v.  Pasmorty  B.  N. 
P,  35w  And  where  the  possession  of  a  tenant  in  common  becomes 
Corpus,  the  co«tenaut  may  maintain  trover,  B»  N.  P.  35.  In  IfeoA 
V.  Hubbard^  4  East,  110,  the  Court  intimated  «i|i  opinion  that  t}^ 
mere  sale  of  the  whole  chattel  by  a  co-tenant  in  coxomoo  would 
not  amount  to  a  conversion.  But  m  Barton  v.  JfUUamSy  SB,  6e>  J^* 
395,  great  doubt  seems  to  have  been  entertained  upon  the  question 
whether  a  sale  of  the  whole  by  a  mere  tenant  in  eomiuon  would  not 
amount  to  a  conversion ;  and  Abbott,  C.  J.  and  Bay  ley,  C.  J.  seem 
to  have  been  of  opinion  that  such  a  sale  would  amount  to  a  coop 
version.  Where  a  sale  is  made  of  the  whole  chattel  in  market* 
overt  there  seems  to  be  no  doubt,  for  then  the  one  tenant  in  com- 
mon is  as  effectually  deprived  of  his  property  as  by  the  actual  de- 
struction of  the  chattel.  When  the.  sale  is  not  in  market-overt  it 
seems  that  the  interest  of  the  tenant  in  common  still  remains,  not- 
withstanding the  sale  of  the  whole  by  the  defendant ;  but  stili  the 
act  of  selling  the  co-tenant's  share  xnay  amount  to  a  coDyersion,  al- 
though the  property  be  not  changed — (1). 

Wbere  J.  F.  advised  the  plaintiffs  that  he  had  remitted  to  them 
1,969  dollars  consigned  to  Laycock,  and  did  consign  4,700  dollarf 
to  Laycock,  and  ptedged  the  bill  of  lading  to  the  defendant,  and  th^ 
latter  received  the  value  of  the  dollars  at  the  Bank  of  £nglan4« 

Srhere  they  had  been  deposited  by  Laycock,  it  was  held,  that  as  the 
efendant  had  converted  all  the'  plaintiff's  dollars  as  well  as  his 
own,  trover  would  lie,  although  there  had  heen  no  severance  of  the 
plaintiff's  dollars  from  the  rest.  Jackson  v.  Anderson,  4  Taunt.  ^. 
In  Snaith  v.  Burridge,  4  Taunt.  684,  it  was  held  that  one  of  severs} 
partners  in  a  government  contract  could  not  pledge  goods  coii8ign<" 
ed  to  him  by  another  partner  for  the  puq)ose  of  performing  the 
contract. 

(g)  Ftnnings  v.  ChrenvtUe,  1  Taunt.  241. 

(h)  Ibid..  And  see  9  Will.  Saund.  47,  g. ;  Cross  v.  wS66ott,  If  oy, 
14 ;  4  East,  117.  In  Heath  v.  Hubbard^  4  East,  110.  [Si.  John  t. 
Standring,  2  Johns.  466.] 

'  '  ..—.■■  Ill  m  II  I.  II    Ml^  — ^^^^ 

(1)  [In  Cowan  v.  Buyers,  Co<^e's  Rep.  53,  it  was  held  that  if  one 
tenant  in  common  does  acts  inconsistent  with  the  nature  of  the  co- 
tenancy, and  which  in  the  conunon  course  of  things  will  destroy 
the  other's  interest  'm  the  property,  the  latter  may  maintahi  trover 
against  the  former.  See  also  the  observations  of  Chipman,  C.  J. 
ia  Vickery  v.  Taft,  1  Chip.  Rep.  242. 

The  Supreme  Court  of  New  York  have  decided  that  if  one  te- 
nant m  common  of  a  chattel  sell  it,  an  action  of  trover  will  lie 
against  him  by  the  other  co-tenant.  Wilson  Sf  at.  ▼.  Reed,  3  Joims. 
174.  TenatttB  in  common  are  not  like  paiiners;  tlM  latter  magr 
dispose  of  chattels,  by  virtue  c^ftn  imfilied  authority  to  odll,  without 
being  liable  as  for  a  tort,  did.] 

VOL.  in.  57 
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PART       tenant  in  common  of  a  ship  forcibly  took  it  out  of  the  po0- 
lY.         session  of  a  co-tenant,  secreted  it,  changed  its  name,  and 

■     it  afterwards  came  into  the  hands  of  one  who  sent  it  to  sea, 

Convefsion.      where  it  was  lost,  it  was  held  to  have  been  properly  left  to 
a  jury  whether  this  was  not  a  destruction  by  the  means  of 
the  defendant  (t). 
Presumptive         The  Ordinary  presumptive  proof  of  a  conversion  consists 
evidence.         in  evidence  of  a  demand  of  the  goods  by  the  plaintiff,  and 
a  refusal  to  deliver  them  by  the  defendant  who  has  posses- 
*  1497  sion  of  them  {k).    A  conversion  *iB  it  seems  a  presump- 
tion which  in  point  of  law  a  Jury  ought  to  make  from  such 
evidence,^  unexplained  by  circumstances,  but  it  is  a  pre- 
sumption in  law  and  fact,  and  if  the  jury  simply  find  the 
fiict  of  a  demand  and  refusal  the  Court  cannot  infer  a  con- 
version ({).      This  proof  is  always  necessary  where  the 
foods  came  lawfully  into  the  defendant's  possession,  as  by 
nding,  or  upon  a  bailment,  ordelivery  of  the  owner(m)  (1) ; 
but  is  unnecessary  where  a  tortious  taking  of  the  goods 
can  be  proved  (n).     Previous  to  the  proof  of  a  demand  and 

(i)  Bamardiston  y.  Chapman^  4  East,  121,  n.  The  Jury  found  in 
the  affirmative. 

(k)  In  the  case  of  Baldwin  v.  Colt,  6  Mod.  212 ;  Holt,  707 ;  lA. 
Holt  said  that  ^  the  very  denial  of  goods  to  him  who  has  a  right  to 
demand  them  is  an  actual  conversion,  and  not  merely  evidence  of 
it  as  has  been  holden ;  for  what  is  a  conversion  but  the  assuming 
to  one's-self  the  property  andrightof  disposing  of  another's  goods? 
and  he  that  takes  upon  himself  to  detain  another's  goods  from  him 
without  cause  takes  upon  himself  the  right  of  disposing  of  themiT 
[See  Bristol  v.  Burt,  7  Johns.  254,  and  the  reporter's  no(e#,  2d  editi 
And  see  Ld.  EUenborough's  observation  in  M^Combie  v.  Davis,  6 
East,  540 ;  and  Bloxam  v.  Hubbard,  5  East,  407.  This,  however, 
is  not  quite  accurate,  for  the  Court  can  pronounce  no  judgment 
where  the  Jury  merely  find  a  demand  and  refusal. 

fl)  Mres  V.  Soldfoy,  2  Mod.  242  ;  10  Coke,  57 ;  2  Roll.  Ab.  69?: 
1  T.  R.  478 ;  Hob.  Igi7 ;  1  Roll.  R.  131. 

(m)  Brum  v.  Roe,  1  Sid.  264.  See  JSTixon  v.  Jenkins,  2  H.  B. 
135 ;  infra,  1499.  [Braum  v.  Qook,  9  Johns.  361.  Qtuty  v.  AfMnch, 
1  Rep.  Con.  Ct.  78.     Chandler  v.  Partin,  ibid.  72.] 

fn)  Ibid.  [Metealfe^s  case,  Clayt.  113.  Davis  v.  Fleming,  1 
MK^ord,  213.  Jones  v.  Dugan,  ib.  428.]  Where  cattle  are  tortious- 
ly  taken  by  way  of  trespass  a  conversion  shall  be  intended ;  other- 


(1)  [Where  the  defendant  had  taken  two  sheep  and  their  lambs 
out  of  the  plaintiff's  flock,  supposing  they  were  his  own,  proof  that 
he  had  afterwards  promised  to  return  them,  and  had  failed  so  te 
do,  was  held  to  be  evidence  of  a  conversion,  without  showing  a  de- 
mand and  refusal.  DurtU  v.  Jlfos^,  8  Johns.  445.  And  the  de- 
fendant's admission  that  he  had  the  plaintiff's  goods,  and  that  they 
wereiost,  was  held  to  be  evidence  of  a  conversion,  without  proof  of 
demand  and  refusal.    La  Place  v.  ^poix^  1  Johns.  Cas.  406.] 
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refusal  evidence  of  the  possession  by  the  defendant  is  es-  part 

sential  (o) ;  and  proof  of  a  possession  by  the  servant  of  the  iv. 
defendant  is  insufficient,  unless  it  be  proved  that  fae  was 


his  a^ent  for  the  purpose,  or  that  the  agent  -was  employed,  Converwon. 
and  me  goods  delivered  in  the  course  of  trade  {p).  Thus, 
a  delivery  to  the  servant  of  a  pawnbroker  in  the  shop  is 
evidence  of  a  delivery  to  a  pawnbroker  {q). 

If  the  demand  was  in  writing  notice  snould  be  *  given  to  »  1493 

firoduee  it  in  the  usual  way  (r).     Notice  left  at  the  dwel-  Demaod. 
ing-house  is  sufficient  (s).    If  an  oral  as  well  as  a  written 
demand  has  been  made  it  is  sufficient  to  prove  the  for- 
mer (^),  although  both  wefe  made  at  the  same  time  (v)(l). 

A  demand  in  writing  of  "  the  amount  of  the  goods  you 
have  disposed  of'  is  sufficient  (x). 

As  a  demand  and  refusal  do  not  amount  to  a  conversion, 
and  are  but  evidence  of  the  feet,  a  Jury  may  from  such 
evidence  presume  a  conversion,  on  a  day  previous, to  the 
refusal.  Where  it  appeared  from  the  memorandum  that' 
the  bill  had  been  filed  on  the  28th  of  November,  it  was 
held  that  a  conversion  previous  to  the  filing  the  bill  might 
be  presumed  from  a  demand  and  refusal  on  the  29th  of 
November  (y),  a  previous  possession  of  the  deeds  in  ques- 
tion having  been  proved. 

If,  indeed,  the  defendant,  having  possession  of  the  plain- 
tiff's ^oods,  absolutely  refuse  to  eive  them  up,  and  there  be 
no  evidence  to  justify  the  refusiu,  or  to  explain  it,  then  the 
presumption  of  conversion  is  a  presumption  of  law,  upon 
which  the  Jury  ought  to  find  a  conversion  {z).    But  a  mere 

wise  where  the  defendant  comes  to  the  possession  by  finding.  Per 
Holt,  C.  J.  in  BMwin  v.  Co/e,  6  Mod.  212 ;  BtchoUk  v.  JBfoey,  Clayt. 
112,  pi.  191. 

(o)  B.  N.  P.  44  ;  2  Salk.  441. 

(p)  2  Salk.  441. 

(q)  Ibid. 

(r)  Suproj  tit.  Abtice,  and  Vol.  I.  p.  359. 

(t)  Logan  v.  Houlditch  and  anoiker,  1  Esp.  C.  22 ;  supra^  976 ; 
7%mp»on  V.  Shirley^  1  Esp.  C.  31. 

(t)  Smith  V.  Young,  1  Camp.  440. 
(u)  Ibid. 

(x)  Thompson  v.  Shirley,  1  Esp.  C.  31 ;  Clayt.  122,  pi.  214.  [La 
Place  V.  Aupcix,  1  Johns.  Cas.  406.] 

{y)  WiUon  v.  GirdUstone,  5  B.  &  A.  847.  And  see  Morris  v. 
Pvghy  3  Burr.  1243. 

(z)  Supra,  1244. 


(1)  [Vid.  infra,  1502,  note  (2).] 


149»  TROVER. 

7AKT       qualified  refusal,  alleffing  special  erounds  for  not  deliver- 
f y.         iug  the  ^oods,  if  it  affora  any  evidence  of  a  conversion  to 
be  submitted  to  a  Jury,  at  all  events  raises  no  legal  presump- 


Penand.  Uonon  which  the  Jury  are  to  &ady  independenUy  of  their  ac* 
#  1499  tual  *  conviction  of  a  conversion  in  fiict  (z).  Thus,  a  refusal 
to  a  party  who  makes  the  demand  on  behalf  of  a  third  per- 
son, on  the  ground  that  the  holder  of  the  goods  does  not 
know  to  whom  they  belong,  is  not  a  conversion  (a).  So, 
if  he  state  that  he  is  not  satisfied  with  the  authority  of  the 
person  making  a  demand  on  behalf  of  another  (b)  (1),  or 
refiise  to  deliver  them  until  the  claimant  shall  have  proved 
his  right  (c) ;  or  having  found  goods  refuse  to  deliver  them 
because  be  knows  not  whether  the  party  demanding  them 
be  tfie  true  owner  (c2). 

Where  a  servant  on  being  applied  to  for  goods  which 
were  in  the  possession  of  the  master,  qualified  his  refusal 
to  give  them  up  by  referring  the  plaintiff  to  his  master ; 
it  was  held  that  the  refusal  did  not  amount  to  evidence  of 
a  conversion  by  the  servant  (e). 

So,  where  the  servant  of  an  insurance  company,  to  whose 
warehouse  the  goods  of  the  plaintiff  had  been  carried  after 
having  been  saved  from  fire  in  the  plaintiff's  house,  said 
that  he  could  not  deliver  them  up  without  an  order  from 
the  Albion  office  (/)•    So  a  fake  assertion  by  a  carrier 

(a)  Sol&iMnM  V.  HoiMt,  1  Esp.  C.  83;  3  Rulst.  815t  Gren  y. 
X>unn^  3  Camp.  215,  n.  vidty  tit.  PresumiOUni, 

(a)  Solomons  v.  Dawoo,  1  Esp.  C.  83.  And  see  2  Bulst  312 ; 
B.  N.  P.  46.  [ITaU  v.  Potter,  2  Mason's  Rep.  77.  Jao^  if  al.  v. 
LauasaU^  6  Serg.  &  Ra wle,  300.] 

[h]  Ibid. 

(e)  Cireen  v.  Dunn,  3  Camp.  215,  n. 

{d)  Per  Coke,  C.  J.  2  Bulst.  312.  If  tbe  party  making  die  de. 
mand  had  no  authority  from  the  owner,  the  refusal  will  not  be  en* 
dence  of  a  conversion.     Gunion  ▼.  Mine,  2  B.  &  B.  447. 

A  demand  of  Juiurti  and  refusal  of  fixtures  is  no  evidence  of  a 
conversion  of  goods  which  are  not  fixtures.  Col^rnve  v.  DUu 
&ffilM,  2  B.  &  C.  7e. 

(e)  JSkxander  v.  Southey,  5  B.  &  A.  247.  AToU ;  the  learned  Judse 
who  tried  the  cause  left  the  case  to  the  Jury  on  the  qualified  refu- 
sal ;  but  the  Court  of  K.  B.  intimated  an  opinion  that  the  plaintiff 
ought  to  have  been  nonsuited. 

If)  Mexandtr  v.  SoviJUuy,  5  B.  ii  A.  247, 


(1)  rit  is  not  necessary  that  the  person  making  the  demand 
should  show  his  authority  or  title  at  the  time  of  the  demand — and 
refusal,  if  the  defendant  be  apprized  of  the  fact  aHundt.  Raid^e 
v/  Fanct,  2  Bep.  Con,  ft.  24I.J 


/ 
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that  be  has  delivered  the  goods  does  not  amoant  to  a  con-  pakt 

version  {g).  ly, 
Where  a  trader  makes  a  collusive  sale  of  goods  on  *the 


eve  of  bankruptcy,  the  assignees  in  trover  against  the  ven-  Demand. 
dee  must  prove  a  previous  demand  and  refusal  (A).  -  And  *  1500 
where  goods  have  been  pawned  to  secure  an  advance  of 
money  on  an  usurious  contract,  the  owner  cannot  recover 
the  goods  in  trover  without  tendering  the  money  and  legal 
interest  (t),  upon  the  general  equitable  principle,  that  he 
who  seeks  equitable  relief  must  do  equity  (k). 
*  Where  a  lease  is  deposited  with.  C.  on  the  joint  account 
of  a^.  and  J?.,  one  of  them  alone  has  not  authority  to  de- 
mand it  without  the  assent  of  the  other  (1).  Where  •/}.  sold 
goods  to  B.  who  paid  for  them,  and  C.  becoming  possess- 
ed of  the  place  where  the  goods  were  deposited,  .^.'s  agent, 
accompanied  bv  B.  demanded  them  of  C,  informing  him 
that  the  goods  nad  been  .d.'s  and  had  been  sold  to  B.,  and 
C  answered  that  he  would  not  deliver  them  to  any  person 
whatsoever,  and  afterwards  w^.  repaid  the  money  to  B, 
and  brought  trover,  it  was  held  that  A.  was  entitled  to  re- 
cover (m),  for  this  is  in  effect  a  refusal  to  deliver  to  either 
party. 

Proof  of  a  refusal  by  the  defendant's  general  servant  or 
agent,  afler  demand  made,  is  not  evidence  of  a  conversion 
by  the  defendant  without  evidence  of  some  direction  or 
authority  from  him  (n),  or  of  a  subsequefit  assent  to  the 
agent's  act,  where  it  wks  for  the  use  and  benefit  of  the 
principal  (o). 

*  Proof  of  a  demand  and  refusal  by  an  a^ent  acting  in  *  1501 
the  course  of  his  employment,  is  evidence  of  a  conversion  Convewion  by 
by  the  principal.    Tnus,  proof  of  a  demand  on  and  a  refu-  *°  *^'"'' 
sal  by>Ahe  servant  of  a  pawnbroker,  who  answers  that  he 
has  lost  the  goods,  is  evidence  of  a  conversion  by  the  mas- 
ter (^).     So,  the  sheriff  is  liable  for  a  conversion  by  his 
bailiff  (r),  and  so  are  all  who  indemnify  the  sheriff. 

(g)  AHeriol  v.  Brianty  1  Camp.  409. 

(h)  Mxon  ▼.  Jenkins,  2  H.  B.  135. 

%  (i)  FUzroy  v.  GwUlim,  1  T.  R.  153. 

(k)  Ibid,  and  Boaanmett  v.  Daahwood^  Cas.  Temp.  TaJbot,  38 ; 
Vin,  Ab.  tit.  Vtwn^  p.  315. 

(I)  May  if  cU.  v.  Harvey,  13  East,  197. 

(m)  Pattison  v.  Robinson,  5  M.  &  S.  105. 

(n)  PaUutnier  v.  Dattmon,  Udlt's  0.  384. 

(0)  Sypra,  1445 ;  4  Ikist.  317. 

(q)  Jones  v.  Hart,  2  Salk.  441.  [See  ShotweU  v.  Few,  7  Johns. 
302.    Judahv.  Kemp,  ^  Johns.  Cob,  211.] 

(r)  S^tpra,  1354. 


1501  TROVER. 

PART  In  general  an  agent  or  servant  who  acts  under  an  au- 

iv.         thority  from  his  principal,  which  is  apparently  legal,  and 
..._^..  for  the  benefit  of  his  principal,  is  liable  in  trover  if  the 
latter  had  in  fact  no  authority  (s). 

Thus,  where  a  bankrupt  on  absconding,  left  plate  with 
his  wife,  who  delivered  it  to  a  servant  to  pawn,  and  the  de- 
fendant went  along  with  the  servant,  and  received  the 
plate  at  the  door  of  the  pawnbroker's  shop,  and  went  in 
and  pawned  it  in  his  own  name,  and  gave  his  own  note  to 
re-pay  the  money,  and  on  receipt  of  the  money  took 
it  and  delivered  it  to  the  wife,  it  was  held  to  be  a  con- 
version by  the  defendant,  although  he  acted  merely  as  a 
friend  {t). 
Particular  If  the  husband  alone  sue,  \xe  must  prove  a  conversion  of 

H  "b°''d  ^^^  goods  of  the  wife  after  marriage.     If  the  husband  and 

and  wife.  ^^^^  i^^^j  ^^7  ^^Y  prove  a  conversion  of  the  goods  (which 
were  the  wife's  sole  property),  either  before  or  after  mar- 
riage («). 

In  an  action  against  the  husband  and  wife  the  plaintiff 
must  prove  a  conversion  by  the  wife  before  marriage,  or  a 
*  15Q2  joint  conversion,  or  a  conversion  by  the  *  wife  alone  after 
marriage  (y),  according  to  the  allegations  in  the  declara- 
tion. But  proof  of  a  conversion  by  the  husband  alone  will 
warrant  a  verdict  against  himself  aJone,  although  it  be  al^ 
leged  that  they  jointly  converted  the  goods  to  their  own 
use  {z).  A  declaration  against  husband  and  wife  for  con- 
verting the  plaintiff's  goods,  is  supported  by  proof  of  any 
joint  act  by  which  the  plaintiff  was  deprived  of  his  pro* 
perty  (a). 

The  time  of  the  conversion  is  immaterial  provided  it 
be  previous  to  the  commencement  of  the  action  (b)  (1). 
The  place  is  also  immaterial ;  trover  lies  in  England  for  a 

(a)  B.  N.  P.  47  J  2  Str.  813. 

(t)  Parker  ▼.  Qodin,  B.  N.  P.  47 ;  2  Str.  813. 

(u)  2  Saund.  47,  a. ;  supra,  685. 

(y)  2  Saund.  47,  a. 

(z)  Ydv.  165 ;  1  Vent.  12. 24.  33. 

(a)  Kevwwik  v.  HiU  and  tn/e,  3  B.  &  A.  385.  And  therefore 
rach  a  declaration  is  good  after  verdict.  Ibid.  Cro.  Jac.  661 ; 
Yelv.  166 ;  B.  N.  P.  46 ;  2  Str.  1094 ;  Andr.  245.     [2  Vent.  45.] 

(b)  5  B.  &  A.  847 ;  3  Burr.  124a     [Storm  v.  Livingston,  6  J<^ua. 

44.] 


(1)  [Where  evidence  is  offered  of  a  conversion  at  different  times, 
if  the  plaintiff  had  a  right  to  the  possession  at  either  of  those  times, 
it  is  sufficient    Jones  v.  Sinclair,  2  N.  Hamp.  Rep.  319.} 
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conversion  in  Ireland  (c).    But  a  foreigner  cannot  recover       pabt 
in  England  in  respect  of  the  taking  of  his  goods  at  sea  iv. 

and  bringing  them  hither  by  a  foreigner  of  a  nation  at  en- ..  ■ 

mity  with  his  own  (cf). 

In  this  as  in  other  actions  of  tort,  one  or  more  defendants  ^•Y®'^J^ 
may  be  found  guilty,  and  the  rest  acquitted.  The  plain-  ^  ^"  *"'^' 
tiif  cannot  recover  against  all  unless  he  prove  a  joint  con- 
version by  alL  Proof  that  A*  and  JS.  two  of  the  defendants, 
received  the  soods,  and  converted  them  before  their  bank- 
ruptcy, and  that  C.  and  D.  their  assignees,  took  posses- 
sion .of  them  after  the  bankruptcy,  and  refused  to  de- 
liver them  up9  is  not  evidence  of  a  joint  conversion  by 
all  four  (e)  (2). 

*  3dly.  Where  trover  is  brought  for  converting  a  securi-  *  150 J 
ty,  the  damages  are  usually  given  to  the  amount  of  the  Damages. 
sum  secured.  But  where  trover  was  brought  by  the  as- 
signees of  a  bankrupt  to  recover  a  policy  of  msurance  from 
the  defendant,  to  wnom  it  had  been  assigned  after  an  act 
of  bankruptcy,  and  it  turned  out  that  the  policy  had  been 
effected  on  a  life  not  insurable,  but  that  the  insurance 
company  had,  on  a  memorial  being  presented  by  the  de- 
fendant, voluntarily  paid  him  half  the  amount,  it  was 
held  that  the  plaintiffs  could  not  recover  more  than 
the  value  of  the  parchment  on  which  the  policy  was 
written  (g). 

A,  as  principal,  and  JS.  as  surety,  gave  a  promissory  note 
to  C.  for  rent  due  from  A, ;  A,  having  paid  the  rent,  de^ 
manded  the  note,  and  C  refusing  to  give  it  up  brought  an 
action  of  trover,  and  recovered  40«.  damages.  The  stamp 
on  which  the  note  had  been  written  had  been  purchased  by 
C     It  was  objected,  that  A,  alone  could  not  bring  the  ac- 

• 

(e)  Brmm  ▼.  Hfd^u^  1  Salk.  390 ;  Vin.  Ab.  Ev.  T.  b.  119,  pi.  6; 
L.  E.  155,  pi.  7. 

(d)  4  Inst.  154 ;  B.  N.  P.  44.  And  fsemhle),  proof  that  the  two 
nations  are  in  amity  lies  on  the  plaintis^  B.  N.  P.  44 ;  »ed.  qu. 

(e)  McoU  V.  GUnnte,  1  M.  &  S.  588.  [See  Boies  v.  Smithy  2  Nott 
&>  M'Cord,  84.    Loekiwood  ▼.  BvU^  1  Cowen,  3^.] 

(g)  Wm$  ▼.  WdJLs,  2  Moore,  247.     [S.  C.  8  Taunt.  264.] 

I  >  I    ■  III  I  II     ■  — i^-^-^        ■  I  '  ■ — 

(21  [Where  property  is  bailed  to  two,  a  demand  on  one  alone,  and 
a  refusal  by  bim  to  redeliver,  will  not  subject  the  other  to  an  ac- 
tion sounding  ex  delicto.  The  plaintiff  therefore  cannot,  in  such 
case,  recover  in  trover  against  both.  White  v.  Demary  If  ai. 
2  N.  Hamp.  Rep.  546.  Miter,  if  the  action  be  ex  contractu. 
Griswdd  v.  Plumb  &■  al,  13  Mass.  Rep.  296.  See  Strong  v.  Hoyt, 
2  Tyler,  208.] 
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PART       tioD,  and  that  the  damages  were  exceinve,  but  the  Court 
iv.         refused  a  new  trial  (A). 
■  A  part-owner  who  sues  alone  is  entitled  to  recover,  un*- 

Defence.  less  the  defendant  plead  in  abatement  (t),  but  he  cannot 

recover  more  than  the  value  of  hi<t  own  share  {k\. 
Defence,  4thly.  The  defendant  may,  under  the  general  issae,  ad^ 

generaiissofl.  duce  any  evidence  which  shows  that  9ie  plaintiff  had 
*  1504  *  no  property  whatsoever  in  the  goods.  Thus,  if  the  plain- 
tiff, being  aoministrator,  declare  on  his  own  poMesnon, 
the  defendant  may  show  that  another  is  the  lawful  exeats- 
tor  (/) ;  or  where  the  plaintiff  claims  title  as  purchaser  of  a 
ship,  that  the  sale  was  void  for  non-compliance  with  the 
register-acts  (m) ;  or  that  the  plaintiff  had  before  recover* 
ed  damages  in  trover  for  the  same  goods  against  the  de- 
fendant, or  another ;  for  the  effect  of  the  recovery  was  to 
vest  the  property  in  the  former  defendant,  the  plaintiff 
having  recovered  damages  in  their  stead  (n) ;  or  title  in 
another  (1 ).  Thus,  where  the  vendor  brings  trover  against 
9,  carrier,  the  latter  may  show  that  the  property  has 
vested  in  the  vendee  (o) ;  but  a  carrier  cannot  in  gene- 
ral dispute  the  title  of  the  party  who  delivered  the 
goods  to  hm{p).  That  the  goods  were  sold  under  a 
distress  for   rent,  although  the  sale  was  irregular  and 

(h)  K.  B.  TriD.  59  Geo.  III. 

(%)  Mdison  v.  Overend,  6  T.  R.  766.  [  fFheelwrighi  v.  DtptyMUr^ 
1  JohoB.  479.]  So  trover  Hes  at  tbe  suit  of  one  of  the  joint  makers 
of  a  promissory  note,  especially  if  the  other  maker  be  a  mam  mre^ 
ty,  1  Chitty's  R.  501.    See  3  WiU  Saund.  47.  a. 

(k)  MeUharpe  v.  l}<nr%nglan^  2  Lev.  113.  Brom  v.  Hadgui 
1  Salk.  290 ;  B.  N.  P.  35 ;  2  Will.  Saund.  47.  g. ;  1  Will  Saxai. 
291,  g.h. 

(I)  1  Salk.  285,  per  Holt,  C.  J.  Mear^Uld  v.  Marth,  2  Ld.  Ray. 
824 ;  B.  N.  P.  48.  Seeus,  where  the  delendant  declwea  on  a  pos- 
session by  tbe  intestate.    Ibid. 

(m)  Supra,  1150^ 

(n)  Mams  v.  Brourhhn,  2  Str.  1078.  [Andr.  19.  S.  C]  In 
KUdun  y.  CampbeU,  3  Wils.  308,  a  recovery  ui  trover  was  admitted 
in  evidence  in  answer  to  an  action  for  money  had  and  received. 
So,  a  former  recovery  in  trespass  is  evidence  in  an  action  of  trover 
for  tbe  same  uking,  2  Bl.  R.  831 ;  Com.  Dig.  Action,  K.  S.  Wide 
supra,  1281.  [See  Yelv.  68,  note  (1).  Camj^U  v.  Phdps,  1  Pick. 
65.] 

(0)  Diuoes  V.  Peck,  8  T.  R.  330;  supra,  1487. 

(p)  Per  Gould,  J.  and  per  Ld.  Kenyon,  in  Laclmck  r,  Twde, 
3  Esp.  C.  114. 

^^  ■  I. .     , —       I  — ,'    .      ■         ■  .       .  ■      .  .1 

(1)  [Kenntdy  v.  Strong,  14  Johns.  128.  Schermerhvm  v.  Van 
Volktnhwrgh,  11  Johns.  529.] 


DAMAGES.— DEFENCE.  1504 

premature  (q)  ;    that    the    defendant .  was    a   gamekeep-        part 
er,  and  took  the  gun  by  virtue  of  the  statute  (r) ;  that         iv. 
he   took   the  goods  for  toll  (s)  (2) ;  or  title  in  hunself  ...i.-i.,.-....» 
^as  part-owner  of  the  property  jointly  with  the  plaintiff  (t);  Deienc«. 
and  this  will  throw  it  on  the  plaintiff  to  prove  a  destruc-  Generiu  issue, 
tion  of  the  joint  property,  or  at  least  such  an  alienation  of     ^^^^ 
it  as  puts  an  end  to  the  joint  possession  (14).        • 

So  the  defendant  may  show,  in  answer  to  evidence  of  a 
demand  and  refusal,  that  he  was  entitled  to  a  lien  on  the 
goods  (1) ;  as  an  innkeeper  for  the  keep  of  a  horse  (a?),  or 
a  lord  of  a  manor  who  has  seized  a  beast  as  an  estray  (y). 
But  he  cannot  insist  on  this  defence  if  he  gave  an  unqua- 
lified refusal  without  mentioning  the  lien  {z)  ;  and  the 
plaintiff  may  reply,  by  evidence  showing  that  the  right  of 
lien  was  waved  by  a  special  agreement  as  to  the  time~and 
mode  of  payment,  but  not  by  an  agreement  merely  as  to 
the  quantum  to  be  paid  (a).  So  he  may  give  any  other 
evidence  which  explains  the  refusaK  He  may  show  that 
the  goods  were  stolen  or  lost  (6),  or  taken  from  his  posses- 
sion under  an  execution  (c),  or,  in  general,  that  at  the  time 
of  the  demand  he  had  parted  with  the  possession  by  any 

(q)  Wallace  v.  King,  1  H.  B.  13. 

rrj  22  &  83  C.  2.    B.  N.  P.  48. 

(3)  W.  Jones,  240. 

(t)  Supra,  1496 ;  1  East,  363.  368. 

(u)  Supra,  1495,  6. 

(x)  B.  N.  P.  45  ;  2  Show.  161.  But  if  A.  put  a  horse  to  pasture 
with  B,  at  so  much  per  week  as  long  as  he  remains  at  pasture,  and 
ttell  him  to  C,  who  brings  trover  against  B.,  the  latter  cannot,  as 
an  innkeeper  or  tailor,  detain  for  the  lien,  Cro.  Car.  271 ;  B.  N.  P. 
45. 

(y)  2  Ro.  Ab.  92 ;  B.  N.  P.  45. 

(z)  Boardman  v.  SiU,  1  Camp.  410,  n. 

(a)  Chase  ▼.  fFestiMre,  5  M .  &  S.  180.    [Yelv.  67,  naU.] 

(b)  1  Roll.  Ab.  6 ;  2  Ld.  Ray.  752 ;  B.  N.  P.  44,  5.  Ro$s  v.  John- 
son, 5  Burr.  2825.  [LownsdePB  case,  Clayt.  104.  Ovoen  v.  Laufyn, 
1  Vent.  22a    £^i^a.  Vol.  II.  335.] 

(c)  1  Com.  Dig.  tit.  Trover,  (E). 

(2)  [Or  that  he  had  a  right  of  entry  for  rent-arrear,  under  which 
he  entered,  distrained,  and  sold.    Kline  ▼.  HusUd,  3  Caines'  Rep. 

275.] 

(1)  [If  goods  are  taken  from  a  conmiission  roei^cbant,  by  tort  of 
a  third  person,  the  owner,  after  a  demand  on  such  person,  has  a 
right  to  poaisession,  and  a  lien  for  the  commission  merchant's  ex- 
penses cannot  be  set  up  in  bar,  except  by  himself,  or  under  his  ex- 
press authority.    Jonss  ▼.  Sindair^  2  N.  Hamp.  Rep.  319.] 

VOL.  III.  58 


1505  TROVER; 

PUBT       meanSy  or  under  any  circumstances  not  amountinff  to  a 
IF.         converBion  (il),  or  a  license  from  the  plaintiff  to  do  we  act 
complained  of  (e).    Thus,  if  goods  be  sold  *  with  the  ac« 


*  1506  quiescence  of  the  plaintiff  himself,  under  an  invalid  com- 
Defence,  gene-  mission  of  bankruptcy  against  the  plaintiff,  no  action  is 
UoIto!'        maintainable  ( f). 

Where  goods  were  sent  to  the  defendant  by  the  mistake 
of  the  plaintiff's  agent,  and  the  defendant  being  ignorant 
of  the  plaintiff's  interest  in  the  goods,  sold  part  and  de* 
tained  the  rest,  it  was  held  that  he  was  liable  in  trover  as 
well  for  the  goods  sold  as  for  those  which  remained  in  his 
hands  (g).  So  the  defendant  may  show  that  the  property 
was  delivered  under  the  decree  of  a  court  of  competent 
jurisdiction  (A),  for  such  a  delivery  is  not  a  conver»on. 

Proof  of  a  demand  and  refusal  within  the  space  of  six 
years,  where  the  previous  possession  was  with  the  assent  of 
the  plaintiff,  is  sufficient  to  entitle  the  plaintiff  to  reco- 
ver (t). 

A  re-delivery  of  the  goods  is  evidence  in  mitigation  of 
damages,  but  is  no  bar  to  the  action  (Ar).  As  if  ^4.  take  the 
horse  of  B.  and  ride  him,  and  then  deliver  him  to  B,  (2). 

So,  he  may  show  that  the  articles  were  fixtures,  which 
were  not  the  subject  of  an  action  of  trover  (m). 

As  the  action  is  founded  in  tort  it  is  a  good  defence  to 
show  that  the  subject-matter  for  which  the  action  was 

♦  1507  brought  was  not  taken  injuriously,  but  with  a  view  *  to  the 

owner's  benefit,  or  to  prevent  mischief,  and  without  any 
intention  to  convert  it  (n).  As  that  he  took  the  plaintiff's 
boat  to  go  over  to  his  own  boat  which  was  on  fire,  and  un*- 
der  the  care  of  the  plaintiff,  and  that  as  he  was  passing 

(d)  1  Com.  Dig.  tit.  Trover,  (E.) 

(e)  A  power  of  attorney  to  an  agent  authorizing  him  to  receive, 
compound  and  discharge  debts,  does  not  authorize  him  to  nego- 
tiate bills  received  by  him,  and  he  is  guilty  of  a  conversion  in  doing 
80.    Hogg  V.  Smith,  1  Taunt.  347. 

(/)  Clarkt  v.  Oorie,  6  Esp.  C.  61.    [2  Ves.  926.  ace] 

(g)  FeaihtrsUmhaugh  v.  Johnston,  2  Moore,  181.     [8  Taunt  237. 

S.  (y.J 

(h)  Hessaek  v.  Mason,  4  Moore,  361. 

(i)  WorOiy  Montague  v.  Ld.  Sandwidk,  7  Mod.  99 ;  B.  N.  P.  47. 

fk)  Vin.  Ab.  Ev.  T.  b.  119.  pi.  4. 

(I)  B.N.P.46;  Danv.2J. 

(m)  3Atk.l3;  1  H.B.259,n.;  1  Str.  1141 ;  1  P.  W.  94.  Penlcm 
v.  Bo6af«,  2  East,  28 ;  B.  N.  P.  34;  Hargr.  Co.  Utt.  55 ;  6  East, 
604 ;  8  East,  339.  Heralkenden'a  case,  4  Rep.  64.  Vide  infra,  tit, 
WasU.    Supra,  1440.  »  r  -v  ^ 

(n)  Per  Ld.  Ellenborough  in  Drake  y.  Shorter,  4  Esp.  C.  165. 
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over  the  plaintiff's  boat  sunk  (o)  ;  or  that  as  master  of  a       part 
ship  he  threw  the  goods  overboard  from  necessity,  to  pre-         iv. 
vent  the  ship  from  sinking  (^p).  —.-.......... 

So  the  defendant,  to  limit  the  damages  to  the  plaintiff's  Defence. 
own  share,  may  show  that  he  was  a  tenant  in  common  with 
others  (q).  If  the  action  be  brought  by  the  rightful  exe- 
cutor against  an  executor  de  son  toriy  the  latter  may  show, 
in  diminution  of  damages,  that  he  has  paid  debts  of  the  de- 
ceased, and  such  payments  are  to  be  recouped  in  dama- 
ges (r)  ;  but  payments,  though  to  the  full  value,  afford,  it 
seems,  no  bar  to  the  action  (s). 

It  is  no  defence,  that  the  defendant  being  a  servant  did 
the  act  under  authoritv  from  his  master  (i),  or  for  his  mas- 
ter's benefit  (u),  if  the  latter  had  no  authority,  although  the 
act  was  apparently  legal.  So  the  sheriff  is  liable  iq  trover 
for  seizing  the  goods  of  a  i)ankrupt,  although  he  has  levied 
the  money  and  paid  it  over  before  the  commission,  and  al- 
though he  had  no  notice  of  the  bankruptcy  (x). 

A  judgment  in  trover  for  a  permanent  conversion  *chan-  *  1508 
ges  theproperty  (yj ;  but  it  seAns  to  be  competent  to  the  Jfudgmeot,  ef- 
plaintiff  in  that  action,  to  show  that  the  damages  were  gi-  ^^^  ° 
ven  merely  for  the  temporary  conversion,  and  not  as  the 
value  of  the  chattel  (z).    But  where  the  declaration  states 
a  conversion  by  the  nusband  and  wife  to  their  own  use,  as 

(o)  Per  Ld,  Ellenborough  in  Drake  v.  Shorter,  4  Esp.  C.  165. 

(p)  Bird  V.  Asicock,  2  Bulst.  280. 

(q)  2  Lev.  113 ;  4  East,  121 ;  5  East, 420.     [WheelrtghJt  v.  Depey 
tfter,  1  Johns.  471.] 

(r)  B.  N.  P.  48.  WhiteheM  v.  Squire,  Carth.  104 ;  4  East,  447. 
[Yelv.  138,  note  (3).] 

(i)  4  East,  441 ;  corUra,  B.  N.  P.  48 ;  citing  Carth.  104,  which 
does  not  support  the  position. 

(t)  Stephetu  v.  ElwaU,  4  M.  &  S.  259. 

(u)  Perkins  v.  Smiiky  1  Wils.  328.  [Sayer,  40.  S.  C.  Yelv.  145, 
note  (1).] 

(x)  PoUer  Asstgnee  v.  Starkic,  Exr.  Alich.  Term  1807 ;  cited  4  M. 
&  S.  260. 

(y)  B.  N.  P.  49.  So,  as  it  seems,  the  defendant  may  show  that 
the  plaintiff  brouffht  an  action  against  /.  S,  for  the  same  goods,  and 
had  execution.  Where  a  demand  is  of  a  thing  certain,  as  on  a 
bond,  a  recovery  and  execution  against  one  is  no  bar  against  the 
other,  but  where  the  demand  is  for  uncertain  damages  a  recovery 
against  one  is  a  bar  to  a  recovery  against  the  other,  B.  N.  P.  49. 

(%)  Gil.  L.  £v.  265,  2d  edit,  and  in  Trials  per  pais,  224,  where  it 
»  laid  down  that  if  a  Jury  ^ve  but  3j.  damages  for  a  horse  whose 
real  value  is  151.,  a  new  action  Ues  for  damages  for  the  horse,  where 
evidence  may  be  given  that  the  first  action  was  only  for  tlie  con- 
version, and  not  for  the  damages  for  the  horse  itself. 


1508  *  UNLAWFUL  ASSEMBLY. 

PABT       the  wife  cannot  acquire  any  property  by  the  conversion,  a 
IV.         mere  temporary  conversion  will  be  intended  (/i). 

I  As  a  plaintiff  may  recover  in  trover  on  proof  of  title 
without  proof  of  possession,  it  follows  that  a  recovery  in 
trover  for  lead  dug  out  of  a  mine,  is  not  evidence  in  an  ac- 
tion of  ejectment  to  prove  the  plaintiff 's' possession  of  the 

CoiDMtencT  ™°®  (*)•  ^^^  ^^^  owner  of  the  chattel  is  in  general  com- 
petent  to  defeat  the  action  by  proof  of  property  in  himself, 
for  the  record  will  not  be  evidence  for  him  in  any  other 
action  (c), 

Ul7L4WFUL   ASSEHBLT. 

Many  of  the  observations  which  have  been  already  made 

with  respect  to  an  indictment  for  a  conspiracy,  apply  to 

the  evidence  on  an  indictment  for  an  unlawnil  assembly  (d). 

*  1509  The  evidence  consists  in  proof  of  an  *  assembly  by  the  de- 

Uoiawfiii  at^    fendants,  and  of  the  unlawful  manner  in  which  it  was  con* 

wmWy.  ducted,  or  of  the  illegal  intent  with  which  they  met,  as 

charged  in  the  indictment.  * 

An  assembly  of  great  numbers  of  persons  whicl^,  from 
its  general  appearance  and  accompanying  circumstances, 
is  calculated  to  excite  terror,  alarm,  and  consternation,  is 
generally  criminal  and  unlawful  (o) ;  and  all  persons  who 
go  there  for  purposes  of  that  kino,  and  disregarding  its 
probable  effect,  and  the  alarm  and  consternation  which 
are  likely  to  ensue,  and  all  who  give  countenance  and  su]>- 
port  to  it,  are  criminal  parties  (cV  And  hence,  evidence  is 
admissible  on  the  one  hand  to  snow  that  great  alarm  and 
apprehension  has  been  excited  by  the  meeting,  and  of  the 
information  ^iven  to  the  civil  authorities,  and  of  the  mea- 
sures taken  in  consequence  (/). 
Proof  of  intent  The  proximate  evidence  to  prove  the  intent  consists  in 
proof  of  the  acts  and  conduct  of  the  parties,  when  met, 
their  resolutions,  speeches,  and  declarations  on  that  occa- 

(a)  Keytootik  v.  flttt  andtoift,  3  B  &  A.  685. 

(b)  B.  N.  P.  33.    Ld.  CtUUn'B  case  at  bar,  K.  B. 

(c)  Air  V.  CuUin^,  4  Taunt.  18 ;  Ward  v.  fFUkinswi,  4  B.  &  A. 
410.  Joieph  v.  Mktns,  2  Starkie's  C.  76 ;  TVumuu  v.  Pearse^  supra, 
Io5o» 

(d)  Supra,  400.  [See  Pennsylvania  y.  Crihs  if  al.  Addison's  Rep. 
277.] 

(o)  Per  Baylev,  J.  in  R.Y.  ]^nt  and  Mers,  York  Spring  Ass. 
1820 ;  and  per  Holroyd,  J.  in  Redford  v.  BirUy.  Lancaster  Spring 
Assizes,  18&.    3  Starkie's  C.  76. 

(€)  Per  Holroyd,  J.  Ibid. 

(/)  Per  Holroyd,  J.  in  Redford  v.  BiHey,  3  Stafkie's  C.  76. 
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gion  ;  and  of  the  banners,  devices,  and  inscriptions  then  part 

exhibited.     It  has  been  held  that  parol  evidence  of  such  iv. 
inscriptions  and  devices  displayed  on  banners  at  the  meet- 


ing is  admissible,  without  producing  the  banners  them-  Proof ofiotcnt. 
selves  Cg). 

In  the  next  place  evidence  is  also  admissible  of  acts 
done,  resolutions  carried,  and  declarations  made  in  fur- 
therance of  the  illegal  purpose,  although  at  other  times  and 
in  other  places,  provided  they  be  connected  by  proximity 
of  time  and  place,  identity  of  persons,  or  other  evidence 
with  the  meeting  in  question,  and  tend  to  illustrate  and 
explain  its  meaning  and  object. 

*Thus,  the  declarations  and  demeanor  of  those  who  *  1510 
were  on  their  way  to  attend  the  meeting  is  evidence  to 
show  their  object  (A).  So  where  the  question  was  with 
what  intention  a  great  number  of  persons  assembled  to 
drill,  it  was  held  that  not  only  declarations  made  by  those 
assembled  and  in  the  act  of  drilling,  but  also  declarations 
made  by  others  who  were  proceeding  to  the  place,  and  so- 
licitations to  others  to  accompany  them,  declaring  their 
object,  were  also  admissible  for  that  purpose  (i). 

And  where  it  was  proved  that  large  bodies  of  men  had 
come  to  the  meeting  from  a  distance,  marching  in  regular 
military  order,  in  order  to  show  the  nature  and  character 
of  the  meeting,  evidence  was  admitted  that  within  two 
days  of  the  meeting  considerable  numbers  were  seen  dril- 
ling and  training  before  day-break,  at  a  place  from  which 
one  of  these  bodies  had  come  to  the  meeting,  and  that  on 
their  discovering  the  persons  who  s&w  them  they  ill-treated 
them,  and  forced  one  of  them  to  take  an  oath  never  to  be 
a  king's  man  again  [k).  As  also,  that  on  passing  the  house 
of  the  person  so  ill-treated,  in  their  way  to  the  meeting, 
they  expressed  their  disapprobation  of  his  conduct  by  hiss- 
ing (/). 

So,  upon  the  trial  of  A.  B.  and  others  for  an  unlawful 
meeting  for  the  purpose  of  exciting  sedition,  it  was  held 
that  resolutions  passed  at  a  former  meeting  where  A,  B. 
had  presided  a  short  time  before  at  a  distant  place,  were ' 
admissible  to  show  the  intention  of  A.  B.  in  assembling 

(g)  JR.  V.  Hunt,  3  B.  &  A.  566. 

(h)  Rtdford  V.  Birley^  Cor.  Holroyd,  J.  Lancaster  Spring  Assizes, 
1832.    3  Starkie's  C.  76. 

(i)  Ibid.    See  also  Burdett,  bart.  v.  Colman,  14  East,  183. 

(k)  R.  V.  Huni  and  othera,  3  B.  &  A.  566. 

(I)  Ibid.    Bedford  v.  BirUy,  Cor.  Uolroyd,  J.  Lancaster  Spring 
Assizes,  1829.    3  8tarkie's  C.  76, 
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PABT  and  altendiag  the  meeting  in  *  question  (m) ;  and  for 
iv.  this  purpose  it  was  held  also  that  a  copy  of  the  resolutioBs 
...«..•..,...  delivered  by  A.  J3.  to  the  witness  at  the  time  of  the  former 
meeting,  as  the  resolutions  then  intended  to  be  proposed, 
and  which  corresponded  with  those  which  the  witness  then 
heard  read  from  a  written  paper,  were  evidence  without 
producing  the  original  (h). 

Use  and  Occupation. 

St.  n  G.  2.  An  action  for  use  and  occupation  is  either  in  debt  or 

c.  IS,  1. 14.  assumpsit.  Dthi  lies  for  use  and  occupation  generally  at 
common  law,  without  setting  forth  the  particulars  of  the 
demise  (o),  or  the  place  where  the  premises  lie  (p^,  and 
the  action  is  not  local  {a).  The  action  of  assumpsit  lor  use 
and  occupation  depends  on  the  stat.  11  Geo.  il.  c.  19,  s. 
14(1),  wnich  enacts  that  where  the  agreement  is  not  by 
deed  the  landlord  (r^  may  recover  a  reasonable  satisfaction 
for  the  lands  occupied  by  the  defendant,  in  an  action  on 
the  case,  for  the  use  and  occupation  of  what  was  so  held 
and  enjoyed ;  and  that  if  it  shall  appear  that  there  was 

(m)  A.  y.  Hunt  and  others,  3  B.  &  A.  566. 
(n)  Ibid. 

(0)  mUUns  V.  Wingate,  6  T.  R.  63.  Davies  v.  Edwards,  3  M.  &  S. 
380.  It  was  held  that  an  action  of  assumpsit  was  not  maintainable 
at  common  law  to  recover  rent  reserved  on  a  parol  demise,  Roll. 
Ab.  (O.)  pi.  1.  Brttt  V.  Rtad,  Cro.  Car.  343.  Although  it  was 
maintainable  on  a  promise  to  pay  a  sum  of  money  for  the  use  of 
the  premises.  Johnson  v.  May,  3  Lev.  150.  Dartnal  v.  Morgan, 
Cro.  Jac.  598. 

(p)  King  V.  Fraser,  6  East,  348. 

(q)  EgUr  V.  Marsden,  5  Taunt.  25.  [Henwood  v.  Chetseman,  3 
Serg.  &  Rawle,  502.] 

(r)  Debt  for  use  and  occupation  may  be  maintained  by  a  corpo- 
ration aggregate.  Dean  and  Chapter  of  Rochester  v.  Pierce,  1  Camp. 
466 ;  3F.  W.  423.  And  semble,  assumpsit  would  also  lie.  See  1 
Roll.  R.  82 ;  2  Lev.  174 ;  1  Vent.  298 ;  16  East,  6. 

■ M " ■ —     -  _  -_    ■  ■■  I  1  _    II     I       ■  _  II       ■  I        ■ 1 ' ■   ""^"^ 

(1)  [Assumpsit  for  use  and  occupation  of  land,  by  permission 
and  assent  of  the  plaintiff^  on  an  express  promise  to  pay  a  certain 
sum,  or  in  general,  to  pay  to  the  plamtifiPs  satisjaction  for  such  use, 
&c.  lies  at  conunon  law,  independently  of  stat.  11  Geo.  II.  c.  19. 
Eppes^s  BxWs  V.  Cole  Sc  ux,,  4  Hen.  &  Mun.  161.  It  also  lies  on  an 
ifiipligd  promise.  Sutton  v.  MandeviUe,  1  Munf.  407.  Ckknn  v.  Sco- 
vit,  4  Day,  299.  Jacks  v.  Smith,  I  Bay,  315.  Smith  v.  Sheriff,  ) 
Bay,  443.  Haves  v.  Acre,  Cam.  &  Nor.  19.  Sed  vide  Codman  Sfd, 
V,  Jenkins,  14  Slass.  Rep.  95.  97.] 


-^r 
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*  a  parol  demiie,  or  an  agreement  not  being  by  deed  (*),       pabt 
wherever  a  certain  rent  was  reserved,  the  plaintiff  shall  not         ir. 
therefore  be  nonsuited,  but  shall  make  use  thereof  as  evi*  — .-.— 
dence  of  the  quantum  of  the  damages  to  be  recovered. 

The  plaintiff  must  prove  1st.  An  occupation  by  the  de-  Proof  of 
fendant;  2dly.  That  it  was  by  permission  of  the  plaintiff;  •ccupation. 
3dly.  The  value.  First,  The  occupation  of  the  premises. — 
Proof  of  an  actual  occupation  is  not  essential.  Where  a 
house  and  premises  are  demised  by  a  written  agreement, 
rent  is  recoverable  which  has  accrued  after  the  house  has 
been  burnt  down,  and  the  defendant  has  ceased  to  occupy 
the  premises  (^).  And  rent  is  recoverable  in  this  action 
after  an  actual  desertion  of  the  premises  by  the  defend- 
ant, provided  the  contract  still  remain  in  force  (u).  But 
where  a  landlord  accepted  the  key  in  the  middle  of  a  quar- 
ter under  a  parol  agreement  that  all  rent  should  cease, 
and  occupied  the  premises  himself  from  that  time,  it  was 
held  that  he  could  not  afterwards  recover  for  use  and  oc- 
cupation subsequent  to  the  time  of  accepting  the  key  {x). 

An  occupation  by  a  lessee  is  an  occupation  by  the  les* 
8or.  Hence,  if  .^.  let  premises  to  B.  and  B.  let  them  to 
C,  who  occupies  them,  this  is  an  occupation  by  J3.  (y) ; 
but  a  sub-lessee  is  not  liable  in  respect  of  an  antecedent 
occupation  by  the  mesne  lessor  (2:).  Where,  therefore, 
the  assignees  of  a  bankrupt  take  possession  in  the  middle 
of  a  year  they  are  not  liable  in  respect  *of  the  previous  *  1513 
occupation  by  the  bankrupt  (a) ;  nor  is  the  bankrupt  liable 
in  this  action  in  respect  of  tne  occupation  and  possession 
by  his  assignees. 

Where  a  woman  before  her  marriage  held  as  tenant 
from  year  to  year,  the  rent  being  payable  half-yearly,  it 
was  held  that  an  action  was  not  maintainable  against  the 

(9)  But  the  plaintiff  may  recover  notwithstanding  an  agreement 
by  deed,  provided  it  contain  no  words  of  present  demise.  EUM  v. 
Mogersj  4  Esp.  C.  59 ;  BanuUr  v.  Usbom,  Peake's  L.  E.  254.  [d95» 
Norris's  ed.] 

(i)  Baker  v.  HoUpzaJpM,  4  Tannt.  45. 

(u)  Fide  supra,  SQL 

(9)  mUUhead  v.  CUfiwd,  5  Taunt  518. 

(y)  BvU  V.  SOht,  8  T.  R.  ^7. 

(z)  Mtish  V.  TaOoekj  S  H.  B.  319. 

(a)  Mdth  V.  TaUodi,  1  H.  B.  319.  But  the  bankrupt  woukl  be . 
liahle  £br  the  whole  under  his  agreement  or  covenant  to  pay  rent, 
although  the  assignees  had  occupied  during  part  of  the  time,  for 
the  contract  is  not  discharged  by  the  certificate.  Boot  v.  WUson^ 
8  East  311.  And  now  see  the  stat.  49  G,  UL  c.  121,  s.  6 ;  tupmf 
909;4T.R.94. 
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PART        husband  alone  in  respect  of  rent  which  had.  accrued  at  the 
IV,  end   of  the  half-year,   during   which  the  marriage   took 

place  (/i),  for  he  was  not  the  occupier  in  the  interval  be- 


Proof  of  tween  the  commencement  of  the  half-year  and  the  mar- 

occupation,  riage ;  and  the  action  is  given  in  respect  of  the  occupa- 
tion, and  the  remedy  is  not  co-extensive  with  the  action  of 
debt  for  rent.  « 

Although  the  situation  of  the   premises  need  not  be 
stated,  a  variance  in  the  description  would  be  fatal  (c) : 
As  in  the  name  of  the  parish  where  the  premises  are  de- 
scribed to  be  situate. 
Plaintiff's  2dly.  The  statute  contemplates  the  relation  of  landlord 

permission.  ^^^  tenant,  and  therefore  it  seems  that  a  stranger  *  cannot 
try  his  title  in  this  form  of  action  {d).  The  plaintiff  must 
therefore  prove  an  occupation  by  his  permission  of  the  pre- 
mises by  the  defendant  (1).    This  may  be  proved  directly 

(h)  Richardson  v.  Hall,  3  Moore,  207 ;  1  B.  &  B.  52.  j9.  having 
contracted  for  the  lease  of  a  house  permits  a  mistress  to  occupy  it. 
It  is  afterwards  agreed  that  she  shall  take  up  bills  which  he  has 
accepted  in  part  payment  of  the  purchase-money,  and  that  the 
lease  shall  be  assigned  to  her ;  she  remains  in  possession,  and  does 
not  take  up  the  bills,  and  marries  the  defendant,  who  occupies  the 
house.  A.  rannot,  without  any  communication  on  the  subject  of 
rent,  maintain  an  action  for  use  and  occupation  against  the  hus- 
band.    Keating  v.  Bvlkdy,  2  Starkie's  C.  419. 

(c)  WiUon  v.  Clark,  1  Esp.  C.  27a  King  v.  Fnxur,  6  East,  348 ; 
Pool  V.  Court,  4  Taunt.  700 ;  13  East,  9.  Guest  y,  Caumota,  3Camp. 
235.  rSee  1  Taunt.  570.  4  ib.  671.]  But  in  KirOand  ▼.  Pounseit 
it  was  held  to  be  sufficient  to  prove  the  parish  in  which  the  premi- 
ses were  alleged  to  be  situate,  by  the  name  by  which  it  was  gene- 
rally known.    2  Taunt.  145. 

(d)  Morgan  v.  Ambrose,  Cor.  Wilm.  J.  Monmouth  Sum.  Ass. 
1756 ;  Peake's  Ev.  255, 5th  edit.  And  see  Lord  Mansfield's  obser- 
vations in  Powell  v.  Milbanke,  I  T.  R<  401.  fi.  [Codman  if  al.  v. 
Jenkins,  14  Mass.  Rep.  95.    Pott  v.  Lesher,  1  Yeates,  576^] 


(1)  [In  Cummings  St  ux.  v.  Nhyes,  10  Mass.  Rep.  433,  where  a  de* 
mandant  in  a  real  action  had  recovered  judgment  for  possession, 
which  he  took  under  a  habere  facias,  and  the  judgment  was  after- 
wards reversed  and  he  wab  turned  out  of  possession  bv  another 
writ  that  issued  upon  the  judgment  of  reversal — ^it  was  held  that  be 
was  liable  to  the  original  tenant  in  an  action  of  assumpsit  for  issues 
and  profits  received  between  the  time  of  the  first  judgment  and  re- 
versal. But  in  Wyman  if  at,  v.  Hook,  2  Greenleaf,  2!3n,  it  was  de- 
cided that  assumpsit  will  not  lie  against  a  judgment  debtor  for  the 
use  and  occupation  of  land  set  off  on  execution  against  him,  where 
he  contests  the  regularity  of  the  proceedings — ^unless  an  express 
contract  be  proved.  And  in  Vanaenheuvel  v.  Storrs,  3  Conn.  Rep. 
303,  where  the  defendant  entered  under  a  contract  for  the  purchase 
of  land,  and  occupied  it  several  years,  and  then  abandoned  it  to  the 
plaintiff  without  performing  his  contract ;  it  was  held  that  aasump- 
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by  the  production  and  proof  of  a  written  agreement  (e)  if  part 

any  has  been  entered  into,  in  the  usual  way,  by  the  evi-  iv. 
dence  of  the  attesting  witness,  if  there  was  one,  or  if  not, 


by  proof  of  the  signature  of  the  defendant.     An  agreement  PiainUir's 

is  evidence  although  it  contain  no  terms  of  present  de-  i»'n>*Mion. 

mise  (/).    If  the  instrument  be  merely  a  prospective  agree* 

ment  for  a  lease,  it  must  be  stamped  as  an  agreement ;  and 

if  the  agreement  contain  words  of  present  demise  it  must 

be  stamped  as  a  lea8e(^).    If  there  be  no  written  *agree-  *  1515 

(e)  Supra^  81,  (c.) 

(P  EUioU  y.  Ihgera,  4  Esp.  C.  59. 

(g)  If  the  iDstrument  be  so  far  prospective  in  its  operation  as  to 
express  the  intention  of  the  parties  as  to  the  terms  of  a  future  lease, 
it  IB  an  agreement  onlv,  although  it  contain  a  contract  for  present 
possession,  unless  it  auo  provi^  as  to  the  terms  of  such  possession 
m  the  interval,  or  contain  actual  words  of  present  demise,  for  then 
it  evidently  operates  as  an  agreement  in  respect  of  the  future  lease, 
but  as  a  lease  quoutqut.  Thus,  an  agreement  to  demise  and  let 
copyhold  premises  to  C  on  the  death  of  J9.  with  a  covenant  to  pro* 
cure  a  license  from  the  lord  to  let  the  premises,  operates  as  an 
agreement  only,  and  not  as  an  absolute  demise.  Doe  d.  Coort  v. 
Ctore,  2  T.R.  739.  So  where  the  instrument  set  forth  the  condi- 
tions of  a  future  lease  of  lands  and  rent,  and  of  the  times  of  entry, 
and  it  was  agreed  that  a  lease  should  be  executed  on  those  condi- 
tions with  the  usual  covenants.  Tempest  v.  HowUngy  13  East,  18.  So, 
where  the  terms  were  that  the  lessee  should  take  possession  imme- 
diately, and  that  a  lease  should  be  executed  in  future.  Chodtitte  d. 
Eatufiek  v.  fFay,  1  T.  R.  735.  Where  *^.  afj^reed  to  let  her  house  to 
B.  durinff  her  life,  supposing  it  to  be  occupied  by  S.  or  by  a  tenant 
agreeab^  to  A,j  and  it  was  provided  that  a  clause  was  to  be  added 
in  the  lease  to  give  .^.'s  son  an  option  to  possess  the  house  when 
of  age ;  it  was  held  that  the  latter  clause  showed  that  it  was  mere- 
ly an  tm^eroent  for  a  lease.  Doe  d.  Broom/Uld  v.  Smithy  6  East, 
530.  Otherwise  where  the  contract  is  for  present  pojssession  with 
a  provision  as  to  the  terms  qtiousque.  As,  where  the  landlord 
agreed  to  let,  and  upon  demand,  to  execute,  to  the  tenant  a  lease 
of  a  farm,  and  the  tenant  agreed  to  take,  and  upon  demand  to  exe- 
cute, a  cotmterpart  of  the  lease  of  the  said  farm,  on  a  day  specified, 
containing  the  usual  covenants,  &c.,  and  the  agreement  was  to  bind 
untU  the  lease  was  made,  it  was  held  that  the  contract  amounted 
to  a  lease,  and  that  the  provision  as  to  a  future  lease  was  but  for 
better  security.  Doe  d.  Walker  v.  (Sroveif  15  East,  244.  So,  where 
one  agreed  to  let,  and  the  other  to  take,  land  for  61  years  at  a  cer- 
tain rent,  for  building,  and  the  tenant  affreed  to  fay  out  3,000f. 
within  four  years  in  buildin|[  five  or  more  nouses,  and  when  five  or  . 
more  houses  were  covered  m  the  landlord  agreed  to  grant  a  lease 
or  leases,  &c.  but  this  agreement  was  to  be  considerM  as  binding 
till  one  ftUly  prepared  could  beprodaced ;  it  was  held  to  operate  as 
a  lease.    Poole  v.  Beniley,  13  East,  168.    See  Sturgeon  v.  Painier^ 

sit  for  use  and  occupation  could  not  be  maintained,  though  the  d«* 
ilbndant  was  the  sole  cause  why  the  contract  was  not  carried  into 
effect.] 

VOL.  in.  59 
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PART       ment,  oral  evidence  of  the  terms  is  admissible ;  but  if  it 
IV.         appear  that  there  is  a  written  agreement  between  the  par- 
ties on  the  subject,  oral  evidence  is  inadmissible ;  and  if 


naintiff't        the  agreement  be  not  produced,  or  cannot  be  read  in  evi- 
permiMioD*      dence  for  want  of  a  stamp,  the  plaintiff  will  be  nonsuited  (&) 

If  there  be  no  direct  proof  of  the  occupation  by  the 
plaintiiTs  permission,  tlie  plaintiff  may  resort  to  presump- 
*  1516  live  evidence  of  the  tact.  As,  by  proof  of  the  *  payment 
of  former  rent  by  the  defendant  in  respect  of  the  same 
premises ;  and  for  this  purpose  notice  should  be  given  to 
the  defendant  to  produce  his  receipts  for  such  former  rent, 
if  any  have  been  ^ven;  or  the  plamtiffmay  show  that  the 
defendant,  on  a  distress  being  made  for  former  rent,  paid 
the  demand,  and  for  this  purpose  the  notice  of  distress 
should  be  proved,  and  notice  given  to  the  defendant  to 
produce  it  as  well  as  the  receipt  (t). 

Proof  that  the  defendant,  on  an  ejectment  being  brought 
without  previous  notice  to  quit,  produced  in  his  defence  a 
letter  from  the  plaintiff,  treating  him  as  tenant,  and  claim- 
ing rent,  is  conclusive  evidence  of  the  tenancy  (At), 

So  the  permission  to  occupy  may  be  an  inference  of  law 
founded  on  the  legal  title  (1).  Thus,  the  grantee  of  an 
annuity,  after  recovering  in  ejectment  against  a  tenant  in 
possession  under  a  demise  from  year  to  year,  may  maintain 
an  action  for  use  and  occupation  against  him,  in  respect 

Noy,  128.  So,  where  the  instrument  contains  actual  words  of  pre- 
sent demise,  as,  **  be  it  remembered,  that  /.  B.  hath  let,  and  by  these 
presents  doth  demise,  &c."  although  the  instrnment  contained  a 
further  covenant  for  a  future  lease,  5  T.  R.  165.  And  see  Fennj/d, 
Eeutham  v.  Child,  2  M.  &  S.  255.  And  words  in  an  agreement  that 
A.  sfiaU  hold  and  enjoy,  &c.  if  not  accompanied  by  restrahiing 
words,  operate  as  words  of  present  demise.  Otherwise,  if  the  in- 
tention of  the  parties  to  execute  a  future  lease  can  be  collected 
from  the  subsequent  words.  Roe  d.  Jack$on  ▼.  Ashbumef,  5  T.  R. 
}63.  Where  the  terms  are  doubtinl  the  effect  must  depend  upon 
the  intention  of  the  parties,  as  collected  from  the  whole  instranmnt. 
Ibid.  And  see  Morgan  d.  Dowding  v.  BisneM,  3  Taunt.  65.  Dunk 
r.  Hunter,  5  B.  &  A.  322. 

^  fli)  Brewer  v.  Palmer,  3  Esp.  C.  213 ;  Hodges  v.  Drakeford,  1  N. 
k.  270 ;  H.  V.  iSH.  Paul,  Bedford,  6  T.  R.  452. 

(t)  Panton  v.  jQnes,  3  Camp.  372.     [See  Osgood  v.  Dewey^  13 
Johns.  240.] 

(k)  Toumsend  v.  Davis,  Forrest,  120. 

(1)  [Assumpsit  for  use  and  occupation  will  not  lie  against  a  honafide 
purchaser  for  a  valuable  consideration  from  the  heirs  of  a  disseizor, 
after  a  descent  cast,  and  without  notice  of  the  disseizin.  .  fFharten 
if  al.  y.  Fitzgerald,  3  Dallas,  503->See  Emerson  v.  THompson  Sf  of., 
2  Pick.  473.] 
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of  all  the  rent  in  his  hands  at  the  time  of  notice  to  pay  the       part 
rent  to  the  grantee,  and  which  has  accrued  from  that  time         iv. 
down  to  the  time  of  the  demise  in  the  ejectment  (Z).     So  ■ 

trustees  may,  without  attornment,  recover  in  this  form  of  Plaintiff's 
action   from   a  tenant  who    has    had    notice    from   the  p«rm'»«won« 
cestuy  que  trust  to   pay  the   rent  to  him  before  he  paid 
it  over  to    his  original    landlord,    although  the   tenant 
had    no   notice   that  the   legal  title   was   in   the  plain- 
tiffs (m).      If  a  landlord  let  the  premises  and  mortgage 
them  in  fee,  the  mortgagee    is  entitled,  after  notice,  to 
*  recover  the  rent  which  has  accrued  since  the  mortgage  ;  *  1517 
and  if  he  afterwards  convey  to  A.  to  whom  the  landlord  Proof  of  per- 
ha3  previously  conveyed  the  equity  of  redemption,  A»  can  «»*»»»on,  Ac. 
afterwards  recover  that  part  only  of  the  rent  which  be- 
came due  after  his  legal  estate   accrued  (n).     Where  a 
trespasser  has  occupied  the  lands,  the  plaintiff  may  waive 
the  tort,  and  recover  in  this  action  upon  an  implied  con-    v 
tract  (1).  ^ 

Where  Jl.  having  agreed  to  sell  premises  to  J?.,  the  lat- 
ter resold  to  C,  who  entered  into  possession,  and  A.  after 
refusing  to  perform  his  contract,  got  possession  from  B,  by 
availing  himself  of  a  misrepresentation  that  J3.'s  suit  to  en- 
force the  contract  had  failed,  but  afterwards  conveyed  ac- 
cording to  the  contract ;  it  was  held  that  C.  might  recover 
from  .J.  for  use  and  ck^cupation  of  the  premises  (0). 

Where  the  defendant  has  taken  possession  under  a  con- 
tract of  sale,  which  cannot  be  completed  through  a  defect 
in  the  plaintiff's  title,  the  latter  cannot,  it  seems,  recover 
as  on  an  implied  contract  for  use  and  occupation  (p). 

A  surviving  owner  capnot  recover  for  the  use  and  occu-  ' 
pation  of  premises  upon  his  own  permission  and  sufferance^ 

(I)  Birch  y.  Wrighi^  1  T.  R.  378.  But  be  cannot  recover  for  sub- 
sequent rent,  for  tne  defendant  cannot  be  both  a  tenant  and  a  tres- 
passer- [See  HUdreih  v.  Hiornp^on^  16  Mass.  Rep.  191.  •^Uen  v. 
Thayer,  17  Mass.  Rep.  %)9.] 

(m)  I/umky  v.  Hodgson^  16  East,  99. 

(n)  Cobb  v.  Carpenter,  2  Camp.  13,  n. ;  Lundey  v.  Hodgson,  16  East, 
99. 

(0)  HuU  v.  Vauglmn,  6  Price,  157.  [See  Smith  v.  Stewart, 
6  Johns.  46.] 

(p)  KirUand  v.  Pounsett,  3  Taunt.  145.  Unless,  as  has  been  said* 
Uie  occupation  has  been  beneficial.  Heam  v,  Tomlin,  Peake's  C.  193. 
HaU  V.  Vaughan,  6  Price,  169 ;  in/ra,  1519,  note  (g).  [See  Sug* 
den's  Vendors,  jk,c.  183.    Bancroft  v.  Wardwell,  13  Johns.  489.] 


m  [§cd  vide  Ryhn  v.  Marsh,  2  Nott  &  M*Cord,  156.     Htnwood 
V.  Cneeseman<i  3  Serf?.  &  Rawle,  500.] 
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PART       where  they  were  demised  jointly  by  himself  and  another 
IV.         owner  since  deceased  (g). 
■  3dly.  In  the  absence  of  an  express  agreement  the  plain- 

Proof  of  value,  tiff  must  prove  the  value  of  the  premises  occupied. 
Defence.  It  is  a  general  rule  that  a  tenant  shall  not  be  allowed 

*  1518  *  to  dispute  his  landlord's  title  (r)  (1).     Thus,  in  an  action 
Vtiue.  for  the  use  and  occupation  of  glebe  lands,  the  defendant 

having  paid  rent  to  the  plaintiff  cannot  go  into  evidence  to 
show  that  the  presentation  of  the  plaintiff  to  the  living  was 
simoniacal  (9),  or  that  he  had  no  title  to  the  premises  (t). 
So  it  is  no  defence  to  show  that  the  plaintiff  was  mere 
tenant  at  will  (u),  or  that  the  plaintiff  had  previously  de- 
mised the  premises  to  a  third  person  whose  interest  has  not 
expired  (x).     Still  the  defendant  may  show  that  the  plain- 
tiff's interest  was  but  temporary  and  that  it  has  ance  ex- 
pired (y) ;  as,  that  he  has,  since  the  demise,  mortgaged 
'     the  premises  to  another  who  has  given  the  defendant  no- 
tice to  pay  his  rent  to  him  (z). 
Defence,  de-         So  the  defendant  may  prove  that  the  tenancy  has  been 
terminatioo  of  determined,  and  that  subsequently  to  the  determination 

tenancy.  '  ^  j 

(q)  hrad  and  others  v.  Simmow,  2  Starkie's  C.  356.  Richards  v. 
Heather,  J  B.  &  A.  29. 

(r)  Sayer,  13.  1  Wils.  314.  Morgan  v.  Amhrosej  Cor.  WUraot,  J. 
Monmouth,  1756 ;  Peake's  L.  K.  343.    [395, 399,  Norris's  ed.] 

(s)  Cooke  V.  Lojriey,  5  T.  R.  4.  So,  where  an  occupier  of  lands 
has  entered  into  an  agreement  for  a  composition  for  tithes,  he  ean* 
not,  in  defence  of  an  action  on  the  agreement,  show  that  the  pre- 
sentation was  simoniacal.  Brookm  v.  WaitSj  6  Taunt.  333; 
a  Manh.  38.  S.  C. 

(t)  Morgan  v.  Jlmhrose,  Peake's  L.  E.  243.  [395, 399,  Norris's 
ed.] 

(tt)  Mcinson  v.  Pierpoini,  Cor.  Denison,  J.  Esp.  Dig.  30. 

(x)  Phipps  T.  ScuUhorpti  1  B.  &  A.  50.  The  premises  had  been 
let  by  A,  to  B.,  and  pending  the  term,  C.  agreed  with  ^.  to  stand  in 
BJs  place,  and  offered  to  pay  rent,  and  it  was  held,  that  in  an  ac* 
tion  brought  by  •/?.  against  C.  for  use  and  occupation,  the  latter 
could  not  insist  that  Uie  title  of  B.  had  not  been  determined  by  a 
notice  to  quit,  or  a  note  in  writing. 

(y)  Morgan  v.  Ambrose,  Peake*s  L.  E.  343.    England  d.  Sybwm  v. 

Slade,  A  T.R.  682. 

(z)  Holmes  v.  Pontin,  Peake's  C.  99.  In  the  case  of  BaUs  r. 
Wtsiwood,  3  Camp.  11,  Ld.  Ellenborougb  held  that  it  was  no  defence 
to  show  that  the  plaintiff's  title  had  expired,  without  further  prov- 
ing that  the  defendant  had  disclaimed  to  hold  under  the  plamtiff, 
and  had  re-entered  under  a  new  landlord. 

(1)  [In  Tsekady  v.  The  StaU,  3  Har.  &  M'Hen,  1,  in  an  action 
for  use  and  occupation  of  a  house,  the  defendant  was  held  not  to 
be  estopped  from  gainsaying  the  plaintiff's  title.] 
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*  he  has  ceased  to  occupy  the  premises.    As,  that  the  te-  part 
nancy  has  been  determined  by  a  regular  notice  to  quit  (a),  iv. 

or  by  mere  lapse  of  time  according  to  the  terms  of  the 


original  agreement,  or  that  the  term  has  been  duly  surren-  Defence,  de- 
dered  {b)j  or  that  he  has  actually  delivered  up  the  premises  termination  of 
to  the  plaintiff,  who  has  taken  possession  under  an  agree-  *®"*"*^y' 
ment  to  put  an  end  to  the  tenancy  (c). 

But  it  is  no  defence  to  show  that  the  defendant  has 
abandoned  the  actual  possession,  if  the  tenancy  still  re- 
main undetermined  {d).  Thus,  if  a  tenant  from  year  to 
year  neglect  to  give  notice  that  he  will  quit,  he  will  be 
liable''to  an  ^action  for  use  and  occupation  after  the  end  of 
the  year,  although  he  actually  quitted  at  the  end  of  the 
year  (e),  and  although  the  plaintiff,  upon  the  abandonment 
of  the  premises  by  the  defendant,  advertised  them  to  be 
let  by  putting  up  a  bill  in  the  window  (/). 

So  the  defendant  may  show  in  defence  that  his  occupa- 
tion of  the  premises  originated  in  fraud  or  misrepresenta- 
tion, and  that  he  has  in  fact  derived  no  benefit  from  such 
occupation  ;  as,  that  he  entered  in  the  capacity  of  vendee, 
and  gave  up  the  possession,  discovering  that  the  vendor 
had  no  title  {g). 

(a)  Vide  suprOj  524. 

(b)  Fide  supra,  591 . 

(c)  WkiUhead  v.  Clifford^  5  Taunt.  518.  A  tenant  continues  to  be 
liable  until  he  can  cdiow  a  determination  of  the  tenancy.  Harland 
V.  Bromley,  1  Starkie's  C.  455 ;  Harding  v.  Crethome^  1  Esp.  C  57. 
SuprOy  591. 

(d)  Supra,  590. 

(e)  Redpaih  v.  Roberts,  8  Esp.  C.  ^. 
Cf)  Ibid. 

(g)  Heam  v.  Tomlin,  Peake^s  C.  192,  Cor.  Ld.  Kenyon.  In  that 
case  the  plaintiff  representing  that  he  had  a  longer  term  than  he 
really  had,  agreed  with  the  defendant  to  assign  it  to  him,  and  the 
defendant  took  possession,  and  the  occupation  was  rather  injurious 
than  beneficial  to  him ;  and  Ld.  Kenyon  held  that  the  vendor  could 
not,  on  the  vendee^s  rescinding  the  contract  and  giving  up  the  pre- 
mises, maintain  this  action  to  recover  for  the  time  during  which  he 
was  in  possession.  In  the  case  of  KirUand  v.  Pounsett,  2  Taunt. 
145,  the  Court  seem  to  be  of  opinion  that  the  vendor  could,  in  no 
case  where  the  purchase  went  off  for  defect  of  title,  maintain  this 
action.  The  case  was  not  however  ultimately  decided  upon  that 
ground,  but  on  the  consideration  that  the  plaintiff  had  derived  a 
sufficient  compensation  for  the  occupation  irora  the  interest  of  the 
defendant's  money.  In  the  subsequent  case  of  HaU  v.  Faughan, 
6  Price,  1G9,  the  Court  of  Exchequer  held  that  where  the  contract 
had  failed  without  any  fault  on  the  part  of  the  vendor,  and  the 
occupation  had  been  beneficial  to  the  purchaser,  the  vendor  might 
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PART       coBsisto  in  the  simple  excess,  and  the  quatUum  of  that  ex- 
iT.         cess  being  immaterial^  a  variance  from  it  in  evidence  will 

-p._  not  be  material  (r^. 

Contracu  If  the  declaration   state    an   absolute    agreement,  and 

Variance.        *  {he  proof  be  of  an  agreement  in  the  alternative  to  forbear 
*^*    to  the  one  or  other  of  two  days,  at  the  option  of  the  bor- 
rower, the  variance  will  be  fatal  («). 

It  is  safficient  to  prove  the  loan  or  forbearance  accord- 
ing to  ite  substance  and  legal  effect. 

A  forbearance  by  C.  to  A.  is  proved  by  evidence  that 

A.  is  debtor  to  J3.,  and  B.  to  C,  and  of  an  agreement  for 
an  usurious  consideration  to  be  paid  to  C.  Uiat  he  shall 
take  A.  as  his  debtor  (^),  although  B.  join  A.  in  the  securi- 
ty to  C.  (u).  So  it  would  be  by  evidence  of  a  loan  by  C. 
to  fi.,  and  the  giving  a  note  as  security  by  A.  to  C,  more 
than  legal  interest  having  been  taken  for  forbearance  on 
the  note  (x). 

An  allegation  of  a  loan  of  a  specific  sum  of  money  is  sa- 
tisfied by  evidence  of  a  loan  to  tnat  amount,  part  in  money, 
and  part  in  uncoined  gold  of  a  certain  definite  value,  which 
the  borrower  agreed  to  take  as  cash  (y). 

On  a  count  for  usury  in  discounting  two  bills  of  ex- 
change, one  of  which  is  described  to  have  been  drawn  by 

B.  on  a  certain  person,  to  wit,  John  £,  evidence  of  a  bill 
drawn  on  Abraham  iT.,  is  a  (atal  variance  (z). 

Usurious  in-         The  ofience  is  completed  in  the  county  where  the  usu- 
leresL  yJQ^g  interest  is  received,  and  the  oiTence  should  be  laid 

there  (a).  ^ 

Where  usurious  interest  has  been  taken  by  means  of  an 
*  1524  ^^g^U  i^  is  not  essential  to  call  the  agent  himself;  *  such 
a  rule,  it  has  been  observed,  would  be  very  inconve- 
nient (6). 

In  an  action  for  penalties  for  having  deducted  more  than 

legal  interest  in  discounting  a  bill  of  exchange,  in  order  to 

prove  the  actual  receipt  of  the  amount  of  the  bill,  it  was 

.     proved  that  a  demand  had  been  made  on  the  acceptor  by 

a  person  of  the  name  of  Brovnij  and  that  proceedings  has 

(r)  R.  V.  GHham,  6  T.  R.  265. 

(8)  Tate  V.  Wdlings,  3  T.  R.  531. 

(t)  Wade  v.  WUsm,  1  East,  195. 

(u)  Ibid. 

(x)  Mannen  ▼.  Postan,  3  B.  &  P.  343. 

(y)  Barbe  v.  Parker,  1  H.  B.  283. 

(z)  HiOchinion  v.  Piper^  4  Taunt.  810. 

(a)  Supra,  1126. 

(b)  Per  Chunbre,  /.  1  N.  R.  103. 
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been  instituted  by  him  to  compel  payment,  in  consecraence  past 

whereof^  a  person  on  behalf  of  the  acceptor  paid  to  Broton  iv« 
the  amount  of  the  bill  and  the  costs  of  suit,  on  his  produc- 


ing the  bill,  for  which  Brown  geiwe  his  receipt  as  the  agent  Usmiotttiii- 
for  Barrow^  the  present  defendant ;  and  it  was  held  that  ^^^ 
this  was  sufficient  evidence  of  the  fact  to  go  to  a  jury,  al- 
though the  proceedings  were  not  produced,  and  although 
it  was  not  proved  that  Brown  was  in  fact  the  attorney  for 
the  defendant  (c). 

Whether  the  sum  taken  under  the  name  of  commission 
be  a  reasonable  remuneration  for  trouble,  or  be  but  a  cloak 
for  usury,  is  a  question  of  fact  for  the  determination  of  the 
Jury  {d).  And  where  there  is  conflicting  evidence  upon 
the  subject,  the  Court  will  not  grant  a  new  trial  unlew  it 
be  manifest  that  the  Jury  have  decided  erroneously  (e). 

A  fresh  contract  made  by  parties  privy  to  an  usurious  Eflbetof  uwry. 
agreement,  and  in  furtherance  of  it,  is  void.    But  a  *  fiesh  *  1535 
contract  made  between  the  same  parties  in  repudiation  of 
the  original  usury,  or  with  an  innocent  party  who  was  not 

J>rivy  to  the  usury,  is  binding ;  thus,  a  fresh  security  ffiven 
or  the  balance  of  a  debt  originally  usurious  is  void  (/). 
But  where  usurious  securities  have  been  destroyed  by  mu- 
tual consent,  a  promise  by  the  borrower  to  pay  the  princi- 
pal and  le^al  interest  is  binding  {g).  If  A,  for  an  usurious 
consideration  give  his  promissory  note  to  B.  who  transfers 
it  to  C.  for  value,  without  notice  of  the  usury,  and  after- 
wards A.  gives  a  bond  to  C.  for  the  amount,  the  bond  is 
valid  (A).  But  it  would  be  otherwise  ifA»  gave  the  bond 
to  B.  (t). 

A  bona  fide  debt  is  not  extinguished  by  being  mingled 
with  an  usurious  transaction  (k). 

(c)  Oufen  V.  Barrow^  1  N.  R.  J  01.  Sed  qu.  The  circuiostance 
upon  which  the  Court  appear  to  have  principally  relied  was  tiie 

essession  of  the  bill  itself  by  Broum. — Where  usury  is  committed 
the  wife,  who  lends  money  secured  by  bond  to  her  husband,  the 
bond  is  void,  for  the  husband  is  liable,  ctvUUer^  though  not  crimtna- 
liter  J  for  the  act  of  the  wife.    BameU  v.  TompkynSj  Skinn.  348. 

(d)  CarttairB  v.  Stein^  4  M.  &  S.  192.  See  also  Doe  d.  (Mne*  v. 
Gooeh,  3  B.  &  A.  664. 

(e)  Ibid. 

(f)  Pickering  v.  Banke^  Forrest,  72;  CuMeri  v.  Haky^  8  T.  R. 
390. 

(g)  Barnes  v.  Htdkify  2  Taunt.  184.  See  also  fFrighi  v.  WketHer^ 
1  Camp.  165.  n. 

(h)  CuMeri  v.  IJUey,  8  T.  R*  380. 

(i)  Ibid. 

(k)  Gr^  V.  Alder,  1  K  B.  46!!.    If  a  bond  be  feivsa  without 
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PAET  legatUMii,  which  are  easeotial  to  the  claim  or  charge,  with 
IV.         the  proofr,  is  all  that  is  material. 

^..^^^.i......      Thus,  if  it  were  alleged  that  A.  beine  armed  with  a 

bludgeon,  and  disguised  with  a  visor,  feloniously  stole, 
took  and  carried  away  the  watch  of  £.,  the  allegations 
that  A.  was  armed  and  disguised,  being  entirely  aliene  from 
die  legal  essence  of  the  charge,  would  be  wholly  rejected, 
and  would  require  no  proof  on  the  trial  (m). 

Partial  proof.  The  same  principle  extends  much  further ;  it  frequently 
happens  that  the  evidence  fails  to  prove  circumstances  not 
altoffether  impertinent,  but  which  merely  affect  the  mag" 
nituae  or  extent  of  the  claim  or  charge ;  and  here,  although 
circumstances  are  alleged,  which,  if  proved,  would  have 
been  of  leffal  importance,  yet,  although  the  evidence  fail 
to  estabHsh  the  whole  of  what  is  alleged,  the  principle  ad* 
verted  to  still  operates  to  give  effect  to  what  is  proved,  to 
the  extent  to  ivhich  it  is  proved.  The  principles  which 
require  the  cause  of  action,  or  ground  of  oflfence  to  be 
stated,  are  satisfied.    The  adversary  is  not  taken  by  sur* 

1>rize,  for  no  fiict  is  admitted  in  evidence  which  is  not  si- 
eged against  him,  and  the  Court  is  enabled  to  pronounce 
on  the  legal  effect  of  the  part  which  is  established  as  true 
by  the  verdict  of  the  Jury,  and  the  record  shows  the  real 
nature  and  extent  of  the  right  or  liability  established. 
*  1529  ^Thus  if  wf .  be  charged  with  feloniously  kiiMng^.  of 
malice  prepense,  and  all  but  the  fact  of  malice  prepense  be 
proved,  A.  may  clearly  be  convicted  of  manslaughter,  for 
the  indictment  contains  all  the  allegations  essential  to  that 
charffe;  A.  is  folly  apprised  of  the  nature  of  it,  the  verdict 
enaUes  the  Court  to  pronounce  the  proper  judgment,  and 
A.  may  plead  his  acquittal  or  conviction  in  bar  of  any  sub*- 
sequent  indictment  founded  on  the  same  facts. 

The  same  principle  applies  to  allegations  of  number, 
quantity,  and  magmtude,  where  the  proof,  pro  tantOj  sup- 
ports the  claim  or  charge.  If  a  man  be  charaed  with 
stealing  ten  sovereigns,  he  may  be  convicted  of  stealing 
five ;  for  when  it  is  proved  that  he  stole  five,  evidence  is 
not  admitted  of  a  different  offence  from  that  charged,  but 
of  the  same  in  legal  essence,  differing  only  in  quantity, 
and  constituting  therefore  a  natural  but  no  l^al  variance ; 
no  evidence  is  received  which  is  not  warranted  by  the  al* 
legations ;  and  the  party  may  afterwards  plead  his  con- 
viction or  acquittal  notwithstanding  the  variance  as  to 
number. 
But  the  doctrine  as  to  the  sufficiency  of  partial  proof 

(m)  i.  e,  on  an  indictment  for  mere  larceny. 
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assumes  that  the  evidence,  as  far  as  it  extends,  agrees  with  part 

the  allegations  legally  essential  to  the  charge  or  claim;  that  it 
is,  that  what  is  proved  is  part  of  what  is  alleged,  and  dilBTers 


only  in  quantity  or  extent.  In  other  words,  where  an  alle-  Partial  proof, 
gation  is  rejected  in  toto,  it  is  assumed  that  the  allegations 
are  divisible,  and  that  the  averment  in  question  may  be  so 
rejected,  without  destroying  the  legcd  identity  of  the  charge 
or  claim. 

It  is  a  most  general  rule,  that  no  allegation  which  is 
descriptive  of  the  identity  of  that  which  is  legally  essential 
to  the  claim  or  charge  can  ever  be  rejected.     Were  it 
otherwise,  and  if  proof  could  be  admitted  which  varied 
from  the  record,  in  consequence  of  the  omission  to  prove 
any  allegation  descriptive  of  an  *  essential  particular,  it  is  *  1530 
plain  that  the  proof  would  no  longer  agree  with  the  cause 
of  action,  or  charge  alleged,  to  any  extent ;  they  would  dif- 
fer throughout  in  respect  of  that  descriptive  allegation ; 
and  as  the  proof  would  be  more  general  than  the  allega- 
tions,  it  would  no   longer  be  partial  proof  of  the  same 
charge  or  claim,  but  of  a  different  and  more  general  one. 
As  an  absolute  and  natural  identity  ol  the  claim  or  charge 
alleged  with  that  proved  consists  in  the  agreement  between 
them,  in  all  particulars,  so  their  lesal  identity  consists  in 
their  agreement  in  all  the  particulars  legally  essential  to 
support  the  charge  or  claim ;  and  the  identity  of  those 
ps^iculars  depends  wholly  on  the  proof  of  the  allegations 
and  circumstances  by  which  they  are  ascertained,  limited 
and  described.     To  reject  any  allegation  descriptive  of  that 
which  is  essential  to  the  charge  or  claim  would  obviously 
tend  to  mislead  the  adversary.     The  Court  in  giving  judg- 
ment on  a  general  verdict  could  never  be  sure  that  those 
fticts  had  been  proved  which  were  essential  to  support 
their  judgment ;  and  the  record  would  afford  but  very  un- 
certain evidence  as  to  the  identity,  should  the  same  matter 
be  again  litigated.    For  instance,  if  in  an  action  for  break- 
ing Uie  plaintiff's  close,  he  were  to  describe  it  as  abutting 
on  the  several  closes  A.j  JB.,  C.  and  !>.,  these  would  all  be 
allegations  descriptive  of  that  which  was  material,  that  is, 
'  of  the  subject-matter  to  which  the  injury  was  done,  and  a 
variance  uom  any  one  would  be  fatal  (n).    For  if  the  alle- 
gation, that  the  locus  in  mo  abutted  on  the  close  A,  could 
be  rejected  as  immaterial,  the  other  abuttals  might  also  be 
disregarded.    Evidence  would  then  be  admitted  of  a  tres- 
pass in  an  entirely  different  close ;  the  defendant  might 
come  prepared  to  rebut  the  charge  of  trespass,  as  far  as 

(n)  Sviproj  1496,  tit.  Trespass ;  2  East,  500, 
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FABX       re|[arded  the  close  *  described,  but  be  wholly  imprepeied 

IV.         to  justify  an  entry  into  any  other  close  ;  and  the  record 

«^.....^».,»  would  afford  no  evidence,  or,  what  is  worse,  might  mislead 

Ptotwipraor.    in  case  of  future  litigation  between  the  same  parties. 

So  if  a  man  were  to  be  charged  with  stealing  a  black  horse, 

the  allegation  of  colour,  aluiough  unnecessanr,  yet  being 

descriptive  of  that  which  is  material,  could  not  oe  rejected : 

to  admit  evidence  that  he  stole  a  white  one  would  not  be 

to  prove  %part  of  that  alleged,  but  to  prove  an  offence  in 

respect  of  a  subject*matter  proved  to  be  different. 

The  very  omission  to  prove  the  boundaries  in  the  fornix 
case,  or  the  colour  in  the  latter,  would  be  fatal,  although 
difierent  boundaries,  or  different  colour,  should  not  be 
proved,  for  neither  the  trespass  nor  the  larceny  proved 
could  be  considered  to  be  the  same  with  that  alleged,  until 
the  allegations  descriptive  of  identity  were  proveo ;  that  is, 
whilst  the  proof  was  general,  but  the  description  special; 
for  so  long  it  would  be  possible  that  the  subject-matter 
proved  was  wholly  different  from  that  alleged. 

It  seems,  indeed,  to  be  an  universal  rule,  that  a  plaintiff 
or  prosecutor  shall  in  no  case  be  aUowed  to  tranegress 
those  limits  whicj^  in  point  of  description,  limitation  and 
extent,  he  has  prescribed  for  himself;  he  selects  his  own 
terms,  in  order  to  express  the  nature  and  extent  of  hjs 
charge  or  claim ;  he  cannot,  therefore,  justly  complain  that 
he  is  limited  by  them ;  to  allow  him  to  exceed  them,  would, 
for  the  reasons  adverted  to,  be  productive  of  the  greatest 
inconvenience. 

As  no  allegation,  therefore,  which  is  descriptive  of  any 
fact  or  matter  which  is  legidty  eue'niial  to  the  claim  (nt 
charge,  can  be  rejected  altogether,  inaanuch  as  the  va- 
riance destroys  the  legal  identity  of  the  claim  or  charge  al- 
*  1533  leged  with  that  which  is  proved;  ^  upon  the  same  princi- 
ple, no  allegation  can  be  proved  partially,  in  respect  of 
extent  or  magnitude,  where  the  precise  extent  wr  magnitude 
is  in  its  nature  descriptive  of  the  charge  or  claim. 

If  in  an  action  or  incUctmient  for  a  nuisance  the  wrong  be 
alleged  to  have  been  continued  for  twelve  months,  and  proot 
\>e  given  that  it  has  been  continued  for  one  month  only,  the 
variance  would  be  immaterial,  except  so  far  as  regarded 
the  damages  or  punishment;  for  the  injury  or  offence 
would  in  point  of  law  be  the  same,  whether  continued  for 
one  month,  or  for  twelve ;  the  only  difference  would  be  in 
point  of  duration. 

But  if  a  contract  were  to  be  alleged,  to  serve  for  twelve 
months  for  the  sum  of  122.,  and  proof  were  to  be  given  of 
a  contract  to  serve  for  one  month  for  the  sum  of  U.,  the 
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variance  woald  be  fatal,  the  precise  time,  as  weH  as  the       pabt 
precise  sum,  being  essential  to  the  contract,  and  descrip-       .  nr. 
tive  of  the  ground  of  claim.     For  although  a  nuisance  con-  — — - 
tinued  for  twelve  months  be  an  offence  made  up  of  the  Partial  proof, 
continuance  for  each  of  the  several  months  which  make  up 
the  twelve,  a  contract  to  serve  for  twelve  months,  for  12*. 
is  not  made  up  of  twelve  contracts  to  serve  for  a  month, 
for  17.  each  month,  but  each  is  separate  and  distinct  in 
point  of  law. 

The  same  observations  apply  to  prescriptions,  and  all 
other  cases  where  precise  quantities,  sums,  duration,  or 
extent,  are  in  point  of  law  essential  to  the  identity  of  an 
entire  subject-matter,  and  descriptive  of  it. 

Again,  as  the  description  of  facts  upon  the  record  must  Redundant 
necessarily  be  finite  and  limited,  whilst  the  detail  of  those  ^^^* 
facts  in  evidence  must  usually  be  attended  with  a  multitude 
of  particular  circumstances  connected  with  them,  it  is  per- 
fectly clear  that  whatever  minuteness  of  description  may 
be  requisite  in  stating  the  claim  or  *  charge  upon  the  re»  *  1633 
cord,  the  evidence  to  prove  those  allegations  must  be  still 
more  particular  and  circumstantial,  and  consequently  that 
the  proof  of  nwre  particulars  than  are  alleged  can  never  be 
materia],  provided  such  additional  particulars  consist  with 
those  which  are  alleged.  The  generality  of  the  allega- 
tions may  indeed  constitute  a  vice  in  the  record  itself,  but 
it  never  gives  rise  to  the  objection  of  variance  from  the  evi- 
dence, unless  the  subject  be  of  so  entire  a  nature  that  the 
matter  proved,  but  not  alleged,  is  inconsistent  with  that 
which  is  alleged,  and  disproves  it  altogether. 

If  a  man  were  charged  with  stealing  a  horse,  the  pro- 
perty of  John  Doe,  generally,  it  would  be  no  objection  that 
on  the  evidence  it  appeared  that  there  were  two  persons  of 
that  name,  the  elder  and  the  younger,  for  if  he  stole  the 
horse  of  either,  the  allegation  would  be  true.  But  if  he 
were  to  be  charged  with  stealing  the  horse  of  John  Doe,, 
and  it  turned  out  that  the  horse  was  the  property  of  John 
Doe  and  James  Doe,  the  variance  would  be  fatal ;  for  the 
interest  o{  James  Doe,  thus  proved,  but  not  alleged,  would 
show  that  the  ownership  was  mis^escribed  altogether. 

The  general  result  of  these  principles  and  inferences  Oenerai 
seems  to  be,  that.in  the  cato  o£  redundant  aUegatums  it  is  »™"»*^^' 
sufficient  to  prove  part  of  what  is  alleged,  according  to  its 
legal  ^ect,  provided  that  that  which   is  alleged,  but  not 
proved,  be  neither  essential  to  the  charee  or  claim,  nor 
defori&e  or  Umit  that  which  is  essential  (o) :  And  provided 

fo)  See  the  observations  of  Abbott,  C.  J.  2  B.  &  A.  363. 
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PABT       also,  that  the  facts  proved  be  alone  sufficient  in  law  to 
IV.         sunport  the  charge  or  claim.    And  that  redundancy  ofprwf 
— ^— _  will  not  be  material  unless  that  which  is  proved,  but  not 
alleged,  contradict  or  disprove  that  which  is  alleged. 
*  1534      *  In  the  first  place,  it  seems  that  the  omission  to  prove 
Surplusage,      circumstances  which  are  alleged,  but  are  not  essential  to 
the  claim  or  charge,  but  are  mere  surplusage,  and  might 
have  been  wholly  omitted,  or  are  merely  cumulative,  or 
which  operate  merely  in  aggravation,  or  arVect  merely  the 
extent  of  damages,  is  not  material,  provided  the  circum- 
stances so  rejected  do  not  operate  by  way  of  description  of 
others  which  are  material. 

It  is  a  general  rule,  that  whenever  an  averment  may  be 
wholly  rgected  without  prejudice  to  the  charge  or  claim  (p), 
proof  is  unnecessary. 

Thus,  where  a  declaration  for  an  iniury  to  the  plaintiff's 
reversionary  interest  in  land  alleffed  that  the  premises 
were,  at  the  time  of  the  injury,  and  stiU  u>er€y  in  the  occu- 
pation of  •^.  J3.,  whereas  the  occupation  of  A.  B.  hadceas^ 
ed  previous  to  the  commencement  of  the  action,  the  va- 
riance was  held  to  be  immaterial,  the  possession  o(A.  B. 
as  tenant  at  the  time  of  the  injury  being  properly  describ- 
ed (o^. 
Where  the  plaintiff,  in  an  action  for  breach  of  a  warran- 

Sin  sellinff  goods  unfit  for  sale,  alleged  in  his  declaration 
at  the  defendants  knew  the  goods  to  be  unfit  for  sale,  it 
was  held  that  the  allegation  of  knowledge^  being  immate- 
rial, need  not  be  proved  (r). 

So  where  an  mdictment  alleged  a  robbery  to  have 
been  ccnnmitted  in  the  dwelling-house  of  A.  B.y  it  was 
held  that  a  variance  as  to  the  owner's  name  was  im- 
material, as  it  was  not  essential  to  the  crime  of  rob- 
bery that  it  should  have  been  committed  in  a  dwelling- 

(p)  See  the  observations  of  Lawrence,  J  in  fftUiamson  v.  Mison^ 
2  East,  452.  The  rule  is  of  course  otherwise  where  the  averment 
cannot  be  wholly  rejected  without  also  rejecting  something  essen^ 
tial  to  the  action. 

(q)  VowUs  V.  JUtSer,  3  Taunt.  137. 

fr)  fFiUiafMon  v.  Misony  2  East,  452.  Allegation  (in  an  action 
against  a  sheriff  for  takins  insufficient  sureties  on  a  replevin-bond,) 
that  the  party  replevying  levied  his  plaint  at  the  next  cotm^-oourt, 
to  toity  at  the  county*court  holden  on,  &c.  before  wi,  B,  C,  etc.  soi-. 
tors  of  the  court,  the  evidence  was  of  a  plaint  levied  at  a  court 
holden  before  £,  F,  6,  &c.  and  held  to  be  sufficient ;  for  the  alle^- 
tion,  that  the  court  was  held  before  j2,  B,  C,  &c.  was  immaienai, 
and  might  have  been  altogether  omitted,  Draper  v.  GarraUy  2  B.  &^ 
C.  2.  And  note,  that  it  was  observed  by  ail  the  Judges  that  the 
aUegation  was  under  a  scUicet, 
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house  («).     *  So  if  arson  be  alleged  to  have  been  commit-  part 

ted  in  the  night-time  (i),  iv. 
If  an  offence  at  common  law  be  laid  to  have  been  com- 


mitted against  the  form  of  the  statute,  the  allegation  may  Surplusage. 
be  rejected  (u). 

Where  the  plaintiff  alleged,  that  before  the  publication 
of  a  libel  b]i  the  defendant  the  plaintiff's  carriage  came  in 
contact  with  a  carriage  in  which  E,  S.  was  ridins,  and  that 
the  accident  happened  without  any  default  on  me  part  of 
the  plaintiff,  and  then  alleged  a  publication  of  a  libel  of 
and  concerning  the  accident,  and  upon  the  evidence  it 
appeared  that  the  accident  did  happen  through  the  default 
of  the  plaintiff,  it  was  held  to  be  no  variance  so  as  to  bar 
the  plaintiff  from  recovering  as  to  part  of  the  libel  not  jus- 
tified, the  allegations  being  divisible,  and  the  averment 
that  the  accident  happened  without  the  plaintiff's  default 
being  an  immaterial  circumstance  (x). 

So  where  allegations  are  merely  cumulative.  In  an  ac-  Cumaitti?e 
tion  for  words  it  is  sufficient  to  prove  so  much  of  the  words  ^legations, 
laid  in  any  one  count  as  are  actionable  M. 

Where  an  information  for  a  seditious  libel  alleged  that 
outrages  had  been  committed  in  and  in  the  neighbourhood 
of  Nottingham,  it  was  held  that  the  allegation  was  di- 
visible, and  that  it  was  sufficient  to  prove  that  outrases 
had  been  committed  fourteen  or  fifteen  miles  from  Not- 
tingham (;::). 

*  Wher^  an  indictment  charges  a  defendant  with  com-  #  1535 
posing,  printing  and  publishing  a  libel,  be  may  be  found  proof  of  part, 
guilty  of  the  printing  and  publishing  only  (a). 

If  an  indictment  for  treason  charge  several  overt  acts,  it 
is  sufficient  to  prove  one  (6). 

(8).Pye'8  case,  East's  P.  C.  785 ;  Johtuton^a  case,  Ibi<).  786. 

(0  R.  V.  Minton,  East's  P.  C.  1031. 

(M)  5  T.  R.  162 ;  4  T.  R.  203 ;  1  Saiind.  135,  n.  3.  [16  Mass.  Rep. 
385.  SYeates,  407.  3  Day,  103.  Ace.  See  1  Cbiu  Grim.  Law, 
276.289.    Yelv.  116,  no«e.] 

(x)  iMrd  ChurcktU  v.  Hunty  S2  B.  &  A.  685. 

,  (y)  Campagnon  v.  Martin,  Bl.  Rep.  794.  R.  v.  Drake,  2  Salk. 
660 ;  Dy.  75,  a.  Hardr.  470.  Supra,  845.  FUwer  v.  PedUy^ 
2  Esp.  C.  491.  Secus,  where  the  words  alleged,  but  not  proved  at 
a)],  qualify  those  which  are  proved. 

(z)  R.  V.  Sutton,  4  M.  &  S.  532. 

(a)  JR.  V.  jriUiam$,  2  Camp.  507.    JR.  v.  Hunt,  lb.  58$ ;  2  East's 
•p.  C.  515,  6. 

(b)  Fosi.  194.    ^ 

VOL,  in.  01 
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PAKf  On  ftfi  indictment  for  feloniously  forging  and  causing  to 

IV.         be  forged,  the  prisoner  may  be  convicted  of  either. 

■  Where  a  declaration  under  the  Bribery  Act  alleged  that 

Proof  of  part,   the  Imbc  was' to  induce  WhUe  to  vote  for  Mr.  LoiMer  and 

Lord  EgmorUf  it  was  held  to  be  sufficient  to  prove  that  the 

bribe  was  to  give  his  vote  for  Mr.  Lotkyer  (c). 

In  an  action  by  the  husband  for  a  malicious  wosecution 
of  the  husband  and  wife,  the  plaintiff  is  entitled  to  recover 
in  respect  of  a  malicious  prosecution  of  the  wife  (tf). 

In  an  action  against  the  sheriff  for  suffering  the  husband 
and  wife  to  escape  upon  an  execution  founded  on  a  debt 
d»e  from  the  wife  before  coverture,  the  plaintiff  is  entitled 
to  recover,  on  proof  that  the  husband  alone  was  taken  in 
execution,  and  sufiered  to  escape  {e\ 

if  a  plea  allege  two  matters,  either  of  which  amounts 
to  a  justification  in  trespass,  it  is  sufficient  to  prove  one, 
though  the  whole  be  put  in  issue  by  the  general  plea  of 

If  the  defendant  avow  for  rent  and  a  namiiie  pcmm  toge- 
*  1537  ther,  without  alleging  any  demand  of  rent,  the.*  avowry  » 
good  for  the  rent,  though  it  be  ill  for  the  penalty  (A). 
AggnTation.  A&d  Bol  <Mily  may  merely  useless  and  cumulative  aver- 
ments be  rejected,  but  so  also  may  averments  which  are 
amterial  by  way  of  ag^avationy  provided  they  be  not  es- 
sential to  suppcMrt  the  charge  or  claim,  or  describe  or  limit 
that  which  is  essential.  As  in  civil  cases,  where  matters 
aM  alleged  in  aggravation  of  trespass  or  slander,  or  other 
ground  of  action. 

Thus,  if  in  trespass  quare  clatuum  fregit  the  plaintiff  A* 
lege  that  the  defi^dant  is  an  inferior  tradesman  or  disso- 
lute person,  although  he  fail  in  the  proof,  he  is  still  entitled 
to  damages  for  the  trespass  (»). 

So  on  indictments  fox  special  and  aggravated  offences^ 
including  more  general  ones,  if  the  prosecutor  fiiil  in  prov- 
ing the  circumstances  in  which  the  aggravation  consists, 
the  defendant  may  still  be  convicted  of  the  inferior  and 
more  simple  offence  (A;). 

f«>  Comnhty,  Piit,  3  Barr.  1586. 

(d)  Smith  v:  Hixon,  2  Str.  977. 

(e)  RobtrU  If  Ux.  v.  Herbert^  1  Sid.5;  B.  N.  P.299. 
(J)  SpUshury  y.  MickkihwaiU,  1  Tauat.  147. 

(h)  1  Sa)iiid.  286;  B.  N.  P.  56. 
(t)  Pallas  y.  RoUe,  2  BL  Rep.  900. 

(k)  Stark.  Crim.  Plead.  323,  2d  edit.  Maealbf'a  ease,  9  C«.  67, 
b. ;  Co.  Litt  282,  a.  But  where  an  ULdictmeDt  alleged  that  the  de>- 
fendant  i^scued  goods  which  had  been  seized  by  the  prosecutorsy 
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Under  a  count  against  a  sheriff  for  a  voluntary  escape,       fart 
the  plaintiff  is  entitled  to  recover  if  he  prove  a  negligent         iv. 
escape  (1).  ......—^ 

In  the  case  of  Coombe  v.  Pitt  (m),  Lord  Mansjfield  said 
"In  penal  actions,  the  material  fact  must  be  charged,  and 
a  fact  must  be  proved  in  such  a  manner  that  all  those  con- 
dequences  will  follow  the  verdict  *  which  ought  to  attend  *  1538 
it.     But  aggravations,  and  all  circumstances  that  do  not  OmitsSon  to 
vary  the  offence,  are  out  of  the  case  as  to  the  necessity  of  ^hoiVdamace. 
proving  them." 

So  in  general  a  variance  as  to  the  extent  of  the  damages 
alleged  is  immaterial. 

If  a  plaintiff  declare  on  a.  policy  for  a  total  loss  he  may 
recover  for  a  partial  loss  (n). 

So  if  a  plaintiff  prove  part  of  his  breach  of  coveJWit  (o), 
or  promise  (p). 

But  here,  as  in  all  other  cases,  although  the  omission  to 
prove  that  which  operates  merely  by  way  of  aggravation 
will  not  be  fatal,  yet  part  of  that  which  is  alleged,  and 
whioh^  is  sufficient  to  support  the  charge  or  claim,  must  be 
proved. 

The  plaintiff,  in  an  action  of  covenant,  alleged  that  the 
defendant  had  not  treated  the  farm  in  a  husbandlike  man^ 
ner,  but  on  the  contrary  thereof  had  committed  taaste* 
The  defendant  pleaded  that  he  had  not  committed  wa8te» 
&.C.  and  issue  being  taken  on  this  plea,  it  was  held  that 
the  plaintiff  could  not  go  into  evidence  to  show  im* 
proper  treatment  of  the  farm,  short  of  the  commission  of 
waste  (5'). 

Here  it  is  to  be  observed,  that  as  the  only  bfeacb  in  is- 
sue was  the  commission  of  actual  uKute^  a  term  of  known 
legal  import,  acts  of  bad  husbandry  not  amounting  to  acts 

who  were  bailiffs,  under  a  writ  of  fieri  facias  and  warrant,  and 
upon  motion  in  arrest  of  judgment  the  indietment  was  held  to  be 
bad,  for  not  setting  out  the  writ,  the  judgment  was  arreate4>  al- 
though the  Court  held  that  an  indictment  would  have  lain  for  the 
single  battery.    R,  v.  ffesthwry,  8  Mod.  357. 

(I)  Bonqfaua  v.  Walker,  2  T.  R.  126. 

(m)  3  Burr.  1586. 

(n)  Gardiner  v.  Croasdale,  2  Burr.  904.  Meholson  v.  Croft, 
2  Burr.  1 J88 ;  1  Bl.  Rep.  J98.  And  see  Coram  v.  Sweeting,  2  Saund. 
205. 

(o)  Burr.  1907 ;  1  Bl.  Rep.  200. 

(p)  2  Burr.  904. 

(q)  Harris  v.  ManUe,  3  T.  R.  307. 
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PABT       of  waste  could  not  constitute  any  part  of  the  breach  in 
IV.         issue. 
— -.-.-i—       Again,  a  mere  variance  as  to  number,  magnitude,  or  ex- 
Nuiiib«r,  tent,  is  not  material,  unless  the  guantnm  be  descriptive  of 

rotfnitude,       jji^  nature  of  the  claim  or  charge. 

**  "i  iggg  *  If  a  defendant  be  charged  with  engrossing  1 ,000  quar- 
ters, he  may  be  convicted  on  proof  of  having  engrossed 
700  quarters  (r). 

If  a  plaintiff  declare  in  ejectment  for  a  fourth  part  of  an 
estate,  he  may  recover  a  third  of  one  fourth  part  {s). 

In  an  action  of  waste  for  cutting  down  trees,  it  is  suffi- 
cient to  prove  that  the  defendant  cut  down  part  of  the 
number  alleged  (t). 
Sumff,  Ac.  So  in  an  action  to  recover  double  the  value  of  goods 

frauduftntly  removed  to  avoid  a  distress  for  rent,  the  quan- 
tum of  rent  alleged  to  be  due  is  immaterial  (u). 

If  a  defendant  avow  for  half  a  year's  rent  in  arrear,  he 
will  be  entitled  to  a  verdict,  though  he  prove  but  a  quar- 
terns rent  in  arrear  (x). 

Proof  of  the  tender  of  a  larger  sum  will  support  an  alle- 
gation of  the  tender  of  a  smaller  sum  (y). 

On  an  indictment  for  taking  illegal  brokerage,  ».  e. 
more  than  \0s.  in  the  pound,  it  is  sumcient  to  prove  that 
the  defendant  did  in  fact  take  more,  without  proving  the 
precise  excess  as  alleged,  although  it  be  alleged  without  a 
viddicet  (z), 
*  1540  Soon  an  indictment  for  extortion,  alleging  that  *.the 
defendant  extorted  20^.  it  is  sufficient  to  prove  that  he 
extorted  U.  (a). 

In  debt  for  using  a  trade  without  having  served  an  ap- 
prenticeship, the  whole  time  laid  in  the  declaration  need 

(r)  Vaux  V.  Austin,  Lane,  59. 

(s)  1  Sid.  339 ;  1  Burr.  390.    [See  Vol.  II.  540, 54].] 

(t)  2  Roll.  Ab.  700;  Co.  Litt.  282,  a ;  Hob.  53. 

(u)  Gwinnet  v.  PhUlips  if  others,  3  T.  R.  643. 

(x)  Harrison  v.  Barnby,  5  T.  R.  248.  Forty  v.  imfcer,  6  East, 
434 ;  1  Saund.  285 ;  Moor,  281 ;  2  Salk.  580 ;  B.  N.  P.  56.  Stcus, 
if  he  has  title  to  two  undivided  parts  of  the  rent  only.  Ibid.  Supra, 
1296.  But  in  statinff  a  demise,  he  cannot  narrow  the  rent.  Where 
the  plaintiff  declared  in  debt  for  rent,  stating  a  lease  rendering  15/. 
per  annum,  and  proved  a  lease  rendering  ]5J.  and  three  fowls,  the 
variance  was  held  to  be  fatal.    Sands  v.  Ledger,  2  Ld.  Rayro.  792. 

(y)  Supra,  1392. 

(z)  R.  V.  aUham,  6  T.  R.  265. 

(a)  Per  Holt,  C.  J.    R.  v.  Btirdett,  1  Ld.  Raym.  149. 
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not  be  proved ;  it  being  alleged  that  the  defendant  forfeit-  part 

ed  405.  for  every  month  (6).  iv. 
In  an  action  of  debt  under  the  stat.  4  G.  II.,  c.  28,  for 


double  the  yearly  value  of  land  held  over  (r),  or  for  treble  Magnitude. 
value  for  not  setting  out   tithes,  under  the  stat.  of  Ed.  ^"""•>  *^* 
Vr.  (rf),  a  variance  in  the  value  is  immaterial,  the  action 
not  being  for  a  precise  sum,  but  for  a  sum  in  proportion  to 
the  value  or  damage  found  by  the  Jury. 

In  actions  of  trespass  and  replevin,  if  the  defendant 
succeed  in  establishing  his  justification  to  the  smallest  ex- 
tent in  point  of  number  or  quantity,  he  will  be  entitled  to 
a  verdict,  although  a  trespass  be  shown  to  a  much  greater 
extent  (e). 

The  position,  that  a  mere  variance  in  point  of  extent  or 
magnitude  is  not  material,  assumes  the  divisibility  of  the 
subject-matter,  and  does  not  apply  in  any  case  where  the 
precise  sum,  quantity,  or  magnitude  alleged,  is  put  in  issue 
by  the  nature  of  the  claim  or  charge  (/). 

It  is  an  universal  rule,   that  whatever  is  wholly  sur-  DiHsibUity  of 
plusage,  and  might   have  been   struck  out    on  motion,  avenncDU. 
need  not  be  proved  {g).     And  it  seems  to  be  clear  in 
*  principle,  that  upon  the  question,  whether  a  particular  *  1541 
averment  can  be  rejected,  regard  is  rather  to  be  had  to  the 
nature  of  the  averment  itself,  and  its  connexion  with  the 
substance  of  the  charge  or  claim,  than  to  the  mere  formal 
manner  in  which  it  is  averred.  . 

And  it  seems  to  follow,  that  if  avennents  be  in  their 
own  nature  divisible,  supposing  them  to  have  been  sepa- 
rately averred,  they  ought  still  to  be  so  considered,  al- 
though they  be  inseparable  as  far  as  the  mere  language  of   ^ 
averment  is  considered,  being  connected  together  in  one      * 
entire  phrase  or  sentence. 

The  operation  of  this  principle  is  in  effect  admitted  and 
established  in  the  most  simple  instances.  If  a  man  be 
charged  with  stealing  twenty  sovereigns,  he  may  be  con- 
victed of  stealing  ten  ;  the  allegation  is  therefore  consider- 
ed to  be  divisible,  although  no  part  of  the  sentence  can 

• 

(h)  Powdl  q.  t.  v,  FarmeVj  Peake'a  C.  57. 
(£)  Doe  V.  Jackson^  Dougl.  175.  732,  n. 

(d)  Doug.  732,  n. 

(e)  Supra^  1464.  And  see  Sloper  v.  Men,  2  Roll.  Ab.  706;  B.  N. 
P.  299.  Down^a  case,  4  Co.  29,  b.  Gray^s  case,  5  Co.  79.  Brook  v. 
WiUeU,  2  H.  B.  224.     Rogers  v.  Men,  1  Camp.  313. 

(f)  Infra,  1544.  Grant  v.  ^sUe,  Doug.  731,  in  not.  In  re  Gilbert  v. 
Stanislaus,  3  Price,  54. 

(g)  See  Lord  Mansfield's  observations,  in  Bristoto  v.  Wright, 
DoiigL  666 :  and  of  the  Judges,  in  Hoar  v.  Mill,  4  M.  &.  S.  470. 
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PART       be  omitted  without  destroyiiig  the  whole,  and  although 
iv.         the  ten  sovereigns  proved  to  have  been  stolen  are  insepa- 
rably connected,  as  fiu*  as  language  is  concerned,  with  the 


Dmtibiiityof   remaining  ten. 

avenneBti.  g^  ^  numerous  instances,  allegations  combined  in  the 

same  sentence  have  been  considered  to  be  divisible  and 
separable,  when  thev  are  so  with  reference  to  the  legal 
essence  of  a  particular  charge.  Thus  a  prisoner  charged 
with  burglariously  and  feloniouslv  stealing  may  be  convict- 
ed of  feloniously  stealing,  should  the  evidence  fail  as  to 
the  burfflary. 

A  defendant  charged  with  composing  and  publishing  a 
libel  may  be  found  guilty  of  publishing  only. 

So  a  general  averment,  including  several  particulars, 
mav  be  construed  reddendo  singula  singulis. 

An  averment  that  particular  lands  are  in  the  occupation 
ofjij  By  and  C,  is  proved  by  evidence  that  the  lands  are  in 
their  several  occupations  (A).  And  an  allegation  that  lands 
1542  are  situated  in  the  parishes  A^  *  and  B^  is  satisfied  by  evi- 
dence that  part  is  situate  in  the  parish  .tf,  and  part  in  the 
parish  B.  (i) 

Where  a  declaration  for  a  false  return  to  a  j^eri  facias 
against  the  ^oods  of  A.  and  B.  alleged,  that  A,  and  B. 
had  goods  within  the  bailiwick,  it  was  field  to  be  sufficient 
to  prove  that  either  of  them  had,  the  averment  being  seve- 
raUe  (Ac). 

The  plaintiff  declared  for  a  disturbance  of  his  right  of 
common,  alleging  that  he  was  possessed  of  a  messuage  and 
land,  with  the  appurtenances,  and  by  reason  thereof,  ought 
to  have  common  of  pasture  ;  and  it  was  held  that  the  aver- 
meni  was  divisible ;  and  that  proof  that  the  plaintiff  was 
possessed  of  land  only,  and  entitled  to  right  of  common 
in  respect  of  that  land,  was  sufficient  to  entitle  him  to 
damages  ^o  tanto  (Z). 

DescriptiTe  ai-      In  Uie  next  place,  it  is  clear  that  no  averment  of  any 

u(^beTejected.  matter  essential  to  the  claim  or  charce  can  ever  be  re- 
'  jected.  And  this  position  extends  to  aH  allegations  which 
operate  by  way  of  description  or  limitation  of  that  which  is 
material.  Let  an  averment  of  this  kind  be  ever  so  super- 
fluous in  its  own  nature,  it  can  never  be  considered  to  be 
immaterial  when  it  constitutes  the  identity  of  that  which  is 
material  (m). 

(h)  Pool  V.  Courts  4  Taunt.  700. 

li)  GoodHUe  d.  Bremridgt  v.  fValUrj  4  Taunt.  671. 

(k)  Jones  v.  Oayton,  4  M.  &.  S.  349. 

(I)  RidUttsY.  Sidwey,9B.it  A.dGOivide  infra,  1550,  note  ^Z^;. 

(fit)  Vide  supra,  1539. 
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Thus  where  the  plaintiff,  in  an  action  against  the  sheriff  part 

for  taking  his  lessee^s  goods  in  execution  without  leaving  nr. 
a  year's  rent,  alleged  that  the  rent  was  payable  by  four 


quarterly  payments,  it  was  held  that  this  allegation,  al-  pewriptive  al- 
though unnecessary,  must  be  proved  (nj.   *  Here  the  neces-  n^STberajwied* 
sary  averment  that  rent  was  due  was  limited  by  the  alle*  *  1543 
gatiMi  to  rent  payable  quarterly^ 

The  plaintifr,  in  an  action  against  bis  lessee  for  negli* 
gently  keeping  his  fire,  per  quod  the  pr^nises  were  burnt, 
alleged,  that  he  was  tenant  under  a  demise  for  seven  years, 
whereas  he  was  but  tenant  at  will  (0),  and  the  variance 
was  held  to  be  fatal*  Here  the  injury  was  to  the  plaintiff's 
reversionary  interest ;  the  fact  of  tenancy  was  essential ; 
and  the  averment  that  it  was  a  tenancy  uixler  a  demise  for 
seven  years  operated  as  a  limitation  and  description  of  that 
which  was  material. 

Where  a  Common  informer,  in  an  action  of  debt  against 
a  sheriff's  officer,  in  his  declaration  alleged  a  judgment, 
and  a  fieri  facias  upon  that  judgment,  it  was  held  that  he 
was  bound  to  prove  the  judgment  as  well  as  the  writ,  ai* 
though  it  was  unnecessary  for  the  plaintiff  to  have  alleged 
thejudgment  at  all  ( p). 

Here  again  the  allegation  of  the  judgment,  which  was 
immaterifd,  operated  by  way  of  description  and  limitation 
of  the  writ,  which  was  material. 

So  m  an  action  for  double  rent  on  the  statute  (f ),  where 
the  declaration  alleged  a  lease  for  three  years,  and  it  ap- 
peared in  evidence  that  the  lease  being  by  parol  was  void, 
and  that  the  defendant  was  but  tenant  from  year  to 
year  (r)/ 

*  All  these  cases  turned  on  the  plain  and  simple  principle,  «  1544 
that  as  the  superfluous  and  unnecessary  matter  limited  and 

(n)  Bristow  v.  Wright^  Dougl.  666.  Note,  that  this  was  a  vanaace  ia 
tbe  statement  of  a  contract  unnecessarily  alleged.  See  Lord  Ken- 
yon's  observations  in  Gwinnet  v,  PhXUips^  3  T.  R.  €45.  He  there 
says,  '*  I  have  heard  both  in  and  out  of  Uoiut,  that  the  doctrine  in 
Bristow  v.  Wrighi  must  be  confined  to  contracts."  So  where  a  de- 
claration for  ifieeafly  insuring  a  lottery-ticket  falsely  aQeced  the 
consideration  to  be  43{.  2s.,  although  no  allegation  of  consideration 
is  necessary.  PJiiUips  v.  Mendez  da  Cosla^  1  Ksp.  C.  59.  But  see 
the  Earl  ^  JStorOKfunbtiiand's  case,  B.  N.  P.  55 ;  Yehr.  148. 

(0)  CudUpp  V  MundU,  Garth.  202 ;  Dougl.  666. 

(p)  Savage^  q.  t.  v.  Smitk,  2  Bl.  Rep.  1101,  cited  liy  Lord  Mans* 
field,  in  Bnstow  v.  Wright,  Dougl.  666. 

(q)  n  Geo.  II.  c  19,  &  18. 

(r)  6hs»te  v.  Jlbnw^,  K.  B.  East.  19  Geo.  III.  cited  by  Lord 
Mansfield,  Doug.  666. 


1544  VARIANCE. 

PART       deicribed  that  which  was  material,  it  thereby  became  part 
IV.         of  that  which  was  material,  and  could  not  be  rejected. 
— ^^— -^      Lord  Mansfield,  in  the  case  of  Bristow  v.  Wright  («),  in 
l>efcriptjve  ai-  citing  the  last  three  cases,  observed  that  they  were  strong 
notber^ected.  ones,  but  that  they  were  authorities  for  the  doctrine  there 
laid  down,  as  to  the  distinction  between  material  and  im- 
pertinent averments.     He  added,  that  he  believed  that  the 
doctrine  stood  right,  and  upon  the  best  footing,  as  it  might 
prevent  the  stuffing  of  declarations  with  prolix  and  unne- 
cessary matter,  because  of  the  danger  of  failing  in  the 
proof,  and  misht  lead  pleaders  to  confine  themselves  to 
state  the  legafeffect  (/). 
Sums,  raagni-        Wherever  precise  sums,  quantities,  or  magnitudes,  are 
tudes,  &c.        essential  to  the  nature  of  the  charge  or  claim,  a  variance 
will  be  fatal ;  as,  where  they  are  descriptive  of  a  contract, . 
prescription,  or  written  instrument. 

In  the  case  of  Grant  v.  AstU  (tt)  the  declaration  alleged 
a  custom  for  every  customary  tenant  to  pay  a  reasonable 
fine  on  his  admission,  to  be  assessed  by  the  lord,  that  a 
certain  tenement  was  of  larse  annual  value ;  viz.  of  the 
annual  value  of  23/.  89.  9c?.,  mat  the  lord  had  assessed  46/. 
17s.  6c{.  as  a  fine  for  the  defendant's  admission  to  the  tene- 
ment, and  that  this  sum  was  reasonable.  It  appeared  on 
*  1545  the  evidence  *  that  the  fine  should  have  been  only  46/.  4*. 
3c/.  that  sum  being  two  years  annual  value ;  and  it  was 
held  that  the  evidence  did  not  support  the  declaration,  for 
the  plaintiff  had  no  right  to  recover  any  thing  but  the  sum 
assessed,  for  the  duty  arose  upon  the  assessment,  and  that, 
by  the  evidence,  appeared  to  be  illegal  (x). 

In  an  action  for  a  false  and  deceitful  represeiftation  of 
the  annual  returns  of  a  business  sold  to  the  plaintifi*,  an 
averment  that  the  returns  amounted  to  a  particular  sum, 
is  material,  and  must  be  proved,  although  the  sum  be 
alleged  under  a  videlicet  (y). 

(s)  Doug.  ^6. 

(t)  See  also  Tht  Dean  and  Chapter  0/ Rochester  v.  Pieree,  1  Camp. 
46(5.  ^.  JR.,  Dean  of  Rochester,  and  the  Chapter,  declared  for  the 
use  and  occupation  of  premises  held  by  the  defendant,  by  the  per- 
mission of  the  said  dean  and  chapter  ;  it  appeared  that  the  premi- 
ses were  occupied  before  jJ.  B.  was  dean.  Lord  EUenborough 
nonsuited  the  plaintiff;  and  the  Court  of  K.  B.  were  afterwards 
'  divided  upon  the  question  whether  the  variance  was  fatal. 

(u)  Doug.  731,  in  n. 

(x)  Note,  that  4he  vice  in  this  case  was  in  the  assessment  itself^ 
and  could  not  have  been  aided  by  the  mode  of  pleading.  And  see 
TUus  V.  J^erkina,  Skinn.  247 ;  Carth.  13 ;  3  Lev.  249.  255 ;  3  Mod. 
132. 

(y)  GUhtH  V.  Staniaaris,  3  Price,  54. 
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Where  the  lessor  of  an  estate  to  A.  JB.  declared  in  cove-       part 
nant  against  the  defendant  as  the  assignee  of  oZ/  the  de-         ir.- 

mised  estate,  and  on  a  traverse  of  the  assienment,  as  in 

the  said  declaration  mentioned,  it  appeared  in  evidence 
that  the  defendant  was  assignee  of  part  only  of  the  demis- 
ed estate,  the  variance  was  held  to  be  fatal  («). 

The  question,  whether  an  averment  is  to  be  considered  Aiiegatioos 
to  be  descriptive,  and  therefore  material,  depends  princi-  when  deicrip- 
pally  upon  the  nature  of  the  averment  itsdf  and  the  subject-  **^®' 
matter  to  which  it  is  applied.     But,  2dly,  in  many  instan- 
ces,. ^Ae  law  pronounces  averments  to  be  merely  formal^ 
which  would  otherwise,  according  to  the  ordinary  rule,  be 
deemed  to  be  descriptive.     3dly.  In  other  instances  again, 
the  question  depends  upon  the  particular  and  technical  mode 
in  which   the  averment  is  framed.     In  the  first   place, 
^whenever  an  allegation  limits  and  narrows  that  which  is  «  i^4Q 
essential,  it  is  necessarily  descriptive. 

Instances  of  this  nature  most  usually  occur  in  the  de- 
scription of  written  instruments  and  matters  of  contract 
and  prescription. 

In  the  description  of  libels  or  other  written  instruments  (a), 
which  are  set  out  according  to  their  teDpr,  every  part  ne- 
cessarily operates  by  way  of  description  of  the  whole,  for 
the  libel  alleged  cannot  be  the  same  with  that  proved, 
when  they  va^ry  as  to  any  part,  however  unimportant  (6).  (1) 

^o  also,  averments  which  apply  a  libel  to  a  particular 
subject-matter,  are  in  their  nature  descriptive  of  the  legal 
injury,  for  that  depends  upon  the  injurious  nature  of  the 
meaning  conveyed,  which  frequently  arises  wholly  from 
the  external  facts  to  which  the  terms  of  the  libel  are  made 
to  apply  by  proper  averments.    The  application,  there- 

(z)  Hare  v.  Catory  Cowp.  766. 
(a)  Vide  infra,  1586. 

(h)  Supray  1530.  See  MtUman  v.  Prattj  supra^  859 ;  tit.  Libel. 
The  court  of  K.  B.  in  a  very  iiite  decision,  Trin.  T.  1824,  have  de- 
cided, that  where  matter  is  connected  with  a  libel  by  a  colloquium 
the  whole  need  not  be  proved. 

(1)  [See  Vol.  II.  858,  and  note  (1).  The  libellous  matter  set  forth 
in  a  declaration  contained  the  woids  {J.  States,  and  in  the  paper 
produced  in  evidence,  it  was  written  United  States — ^the  variamce 
was  held  to  be  immaterial.  Letffis  v.  Few,  5  Johns.  1.  And  where 
a  declaration  for  a  libel  stated  that  it  was  published  in  a  news- 
paper, called  The  Ontario  Messenger,  and  the  paper  produced 
was  headed  Ontario  Messenger,  it  was  lield  that  this  was  not  a  va- 
riance.   Southwick  V.  Stevtns,  10  Johns.  443.] 

VOL.  III.  62 
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FASLT       fere,  of  the  libel  to  those  facts,  is  descriptive  of  the  inju- 
IV.         ry  (c). 

*  And  where  a  written  instrument  is  not  described  by  its 


*  1547  tenor,  but  merely  according  to  its  substance  and  effect,  if 
Descriptive  ai-  more  be  alleged  in  substance  and  effect  than  the  legal 
n5*£Jrejccted.  construction  of  the  instrument  warrants,  the  variance  will 


(c)  Supra,  861 ;  and  see  Tusdale  v.  CkmerUj  2  Chitty's  R.  603. 
So  in  an  action  for  words  spoken  of  an  attorney  with  reference  to 
a  former  cause,  the  proceedings  in  that  cause  must  be  proved. 
Parry  v.  CoUia,  1  Esp.  C.  399. 

The  question,  whether  partial  proof  of  the  matters  connected 
with  the  Ubel,  by  means  of  an  averment,  be  sufficient,  must,  it 
seems,  depend  upon  the  nature  and  quality  of  the  subject-nwtters 
so  connected.  If  the  allegations  altogether  form  one  entire  sub- 
ject-matter, a  contract  for  mstance,  then  no  part  can  be  rejected ; 
for  the  contract  being  essential  to  the  particular  injury,  every  part 
of  it  is  essential  and  descriptive.  On  the  other  hand,  where  the 
subject-matters  of  and  concerning  which  the  libel  is  alleged  to  have 
been  published  are  in  their  nature  cumulative  and  divisible,  there, 
it  should  seem,  that  in  principle  such  allegations  are  divisible.  If, 
for  example,  it  were  alleged,  that  before  the  publication,  &c.  M» 
JV.  had  committed  three  several  highway  robberies  and  that  the 
defendant  pubHsbed  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning those  robberies,  this  libel :  *'  Jt.  B.  was  accessory  to  M.  JV.** 
innuewio  in  the  commission  of  the  said  robberies.  If  on  the  trial  it 
was  proved  that  M.  JV*.  had  committed  two  robberies  only,  the  in- 
jury would,  it  seems,  be  proved  pro  tanto  as  alleged  ;  for  as  far  as 
regarded  the  two  robberies,  it  was  truly  alleged  that  he  published 
the  libel  of  and  concerning  them,  and  with  the  intent  alleged ;  and 
although  it  was  also  averred  that  the  libel  was  published  of  and 
concerning  a  third  robbery,  as  well  as  of  and  concerning  the  two, 
jet  that  afiegation  seems  to  be  rather  cumulative  than  descriptive 
in  its  nature.  The  substance  of  the  complaint  is,  that  the  defen- 
dant charged  the  plaintiff  with  being  accessory  to  three  robberies, 
and  the  proof  is,  that  he  charged  him  as  being  accessory  to  two  of 
them.  If,  indeed,  the  allegation  had  been,  that  by  the  terms  of  the 
libel  itself  the  defendant  charged  tiie  plaintiff*  as  accessory  to  the 
three,  the  variance  would  have  been  fatal,  for  this  would  have  been 
to  misdescribe  a  written  instrument.  No  question,  however,  of 
this  nature  arises :  the  declaration  truly  states  the  instrument  it- 
self; the  variance  is  merely  as  to  the  extent  of  its  application  and 
injurious*  efl^ct,  and  these  are  divisible  in  their  nature.  If  in  such 
a  case,  previous  to  the  statute  enabling  the  defendant  to  plead  se- 
▼era!  matters,  three  robberies  had  been  in  fact  committed,  and  the 
defendant  could  have  proved  that  the  plaintiff^  was  accessory  to 
one,  he  must  have  pleaded  his  justification  to  that  extent  specialiy, 
and  pleaded  not  guilty  to  the  residue ;  and  the  facts  alleged  in  the 
declaration  being  proved  on  the  one  hand,  and  the  justification  on 
the  other,  the  plaintiff  would,  it  seems,  have  been  entitled  to  a  ver* 
diet,  having  truly  declared  that  the  libel  was  published  of  and  con- 
cerning the  three  felonies,  and  the  justification  extended  to  one 
only.  In  the  case  of  Lord  Churchill  v.  Hunt,  2  B.  &  A.  685,  supra^ 
1535,  and  IL  v.  Suttofiy  4  M.  &  S.  532,  the  prefatory  allegation  seems 
to  have  been  considered  to  be  divisible. 
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be  fatal,  although  the  allegation  on  which  the  variance  part 

arises  was  impertinent  ({2).  iv. 
In  cases  of  contract,  the  allegations  of  sums,  magnitude, 


and  duration,  are  usually,  in  their  very  nature,  *  essential  Contract, 
to  the  identity  of  the  contract ;  they  are  therefore  descrip-  *  1548 
tive,  and  must  in  general  be  proved  as  laid  (e),  unless  the 
mode  of  averment  show  that  the  party  did  not  profess  to 
state  the  sum,  magnitude,  number,  &c.  precisely. 

Where  an  action  pf  tort  is  founded  on  a  contract,  a  va- 
riance from  the  contract  alleged  will  be  as  fatal  as  in  an 
action  on  the  contract  itself  (/) ;  for  the  tort  founded  on 
the  contract  cannot  be  the  same  unless  the  contract  be  the 
same(l). 

As  a  contract  is  in  its  nature  entire,  not  only  will  a  va- 
riance in  omitting  to  prove  the  whole  consideration  as  al* 
leged,  be  fatal,  but  so  also  will  an  omission  to  prove  the 
whole  of  the  promises  alleged  to  be  founded  upon  that  con- 
sideration, although  the  plaintiff  prove  the  promise,  and 
the  breach  of  it,  for  which  damages  are  sought  to  be  reco- 
vered, and  although  it  was  unnecessary  to  state  any  other 
promise  than  that  alleged  to  be  broken  (g)  (2). 

(d)  Vide  injra,  1586. 

(t)  Supra,  83.  1532.  f/n/ro,  1573,  note  (1).]  Gmnnetv.  PhiUips, 
3  T.  R.  646.  King  v.  Pippeti,  1  T.  R.  240.  A  special  count  in  as- 
sumpsit  for  not  payinf^  a  deposit  on  the  purchase  of  lands,  averring 
that  the  defendant  became  the  purchaser  of  divers  (to  wit,  two  lots), 
for  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum 
of  money  (to  wit,  &c.),  is  not  proved  by  evidence  of  the  purchas- 
ing of  two  different  lots,  though  ufion  the  same  terms,  for  the 
agreements  are  separate  in  law  and  fact.  James  v.  Shore,  1  Star- 
kie's  C.  426 ;  infra,  1622. 

m  maU  V.  King,  12  East,  452:  supra,  1223.  Green  v.  Green- 
lank,  2  Marsh.  485.  Lopes  v.  De  Tastet,  1  B.  &  B.  538.  [SneU  if  ai. 
V.  Moses  tf  sons,  1  Johns.  96.  Perry  v.  Aarofi,  1  Johns,  129.  Wal- 
coH  V.  Canfield,  3  Conn.  Rep.  194.] 

(g)  Supra,  83,  84,  85. 

(t)  [In  an  action  for  a  false  affirmation  in  the  sale  of  a  horse,  a 
variance  between  the  contract  as  set  forth  in  the  declaration,  and 
the  evidence  at  the  trial,  was  held  to  be  immaterial — the  whol^ 
gist  of  the  plain tifPs  action  being  the  defendant's  false  affirmation. 
.  Cunningham  v.  KimbaU,  7  Mass.  Rep.  65.  fitter,  if  the  action  be 
founded  on  the  contract,  and  the  gravamen  be  the  non-performance 
thereof  by  the  defendant,  ibid. 

See  also  Silver  v.  Kendrick,  2  N.flamp.  Rep.  160.] 

(2)  [See  Vol.  II.  84;  note  (1).  86,  note  (1).  Where  the  declara* 
tion  alleged  an  undertaking  by  the  defendant,  in  consideration  of  a 
contract  made  by  the  plaintiff  to  build  a  ship,  and  the  evidence  was 
of  a  contract  to  finish  a  ship,  which  was  partly  built,  and  to  sell  it 
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PABT  As  a  prescription  is  founded  on  a  supposed  grant,  and 

IV.         is  therefore  entire,  for  the  subject-matter  granted  must  ne- 

cessarily  be  descriptive  of  the  grant  itself,  it  follows  that 

PrescriptioD.  partial  proof  of  that  which  is  claimed  by  the  prescription  is 
insuflicient,  although  the  proof  fail  only  as  to  part  which 
*  1649  is  not  material  on  the  trial.  *  Thus,  where  the  defendant 
in  an  action  of  trespass  prescribed  for  a  right  of  fishery  in 
four  specified  places,  but  proved  the  right  to  exist  in  three 
of  them  only,  the  variance  was  held  to  be  fatal,  although 
no  trespass  was  proved  in  the  excepted  part  (h). 

So  a  prescription  for  a  right  of  common,  as  appurtenant 
to  a  messuage  and  land,  with  the  appurtenants,  would  not 
be  supported  by  evidence  of  a  prescriptive  right  appurte- 
nant to  the  land  only  (t). 

An  allegation  of  an  absolute  prescription  or  custom  is 

not  proved  by  evidence  of  a  conditional  or  limited  one  (I). 

A  prescription  to  have  pot-water  out  of  a  river  is  not 

proved  by  evidence  that  he  ought  to  have  it,  paying  6rf. 

yearly  (m). 

So  a  justification  by  the  lord  of  a  manor,  under  a  custom 

that  the  lord  should  have  the  best  beast  on  the  tenant's 

death,  is  not  proved  by  evidence  that  he  ought  to  have  the 

best  beast  or  good  (n). 

*  1650      *  But  the  proof  of  a  more  ample  right  than  is  alleged, 

(h)  Rogers  if  others  v.  jKZen,  1  Camp.  309.  Heath,  J.  overruled 
the  objection  ;  but  the  Court  of  K.  B^  afterwards  granted  a  new 
trial.  See  also  Rotherkam  v.  Gfrecn,  Noy,  67 ;  Conytrs  v.  /ac)»on, 
Clayt.  19. 

(i)  See  Ricketts  v.  Salwey,  2  B.  &  A.  360 ;  tupra,  1542.  And 
see  Yarly  v.  Tumockj  Palnoer,  269 ;  Hickman  v.  Thonnf,  1  Freeni. 
211 ;  PAng  v.  Henky,  B.  N.  P-  59 ;  KingsmiU  v.  BuU,  9  East,  185. 
It  was  there  alleged  as  a  custom  in  a  manor,  that  the  lord  imme- 
inorially,  until  the  division  of  a  certain  tenement  into  moieties,  had 
a  heriot,  and  that  after  the  division  he  ^ad  a  heriot  for  each  moiety  ; 
and  it  was  held,  that  the  whole  being  one  custom  was  disproved  by 
evidence  of  a  division  within  the  time  of  memory.  Where  it  was- 
alleged  that  a  vestry  had  immemoriaUy  consisted  of  a  certain  num- 
ber of  select  persons,  it  was  held  to  be  necessary  to  prove  that  it 
had  consisted  of  a  definite  number.  Berry  v.  Banner,  Peake's  C. 
156. 

(I)  Gray^s  case,  5  Co.  78,  b.         • 

(m)  In  a  Devonshire  case,  cited  by  Popham,  C.  J.  in  Gray*8  case, 
5  Co.  78,  b. 

(n)  Adderlyv.  Harf,  Trin.  4  Geo.  I.  An  avowry  for  a  heriot  in 
kind  is  not  supported  by  evidence  of  a  right  to  a  sura  assessed  in 
lieu  of  a  heriot  in  kind.    Parkin  v.  Raddiffe^  1  B.  &  P.  393. 

-^-^^^^'^^^—  "■  ^■^^^-^- 

to  the  defendant,  the  variance  was  held  to  be  fatal.  Smith  v.  Barkert 
Circuit  Court,  3  Day,  312.] 
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'will  not  destroy  the  identity  of  a  presc^ription,  any  more       part 
than  it  would  the  identity  of  a  grant,  for  the  fact  that  more         iv. 
was  granted  than  is  alleged  does  not  disprove  the  allega-  ■ 

tton  that  so  much  was  granted  (o).  Descriptive 

In  actions  of  tort,  not  founded  on  any  contract  or  pre-  ][^* j^"*'/ 
Bcription,  the  question,  whether  an  allegation  be  or  be  not  tort. 
descriptive,  is  one  for  the  discretion  of  the  Court,  exer- 
cised upon  the  nature  and  circumstances  of  the  particular 
case. 

If  the  allegation  limit  and  confine  that  which  is  mate- 
rial, the  latter  can  never  be  available  to  any  greater  extent, 
for  an  averment  which  limits  and  restrains  in  point  of  mag- 
nitude or  extent  is  always  so  far  descriptive.  So  it  is  if 
the  allegation  limit  the  quality  of  that  which  is  material. 

In  cases  of  tort,  it  is  sufficient  to  prove  part  of  that 
which  is  alleged,  and  the  only  question  Ms,  whether  the  al- 
legation be  divisible,  and  capable  of  partial  proof,  or  be 
of  so  entire  a  nature  that  it  cannot  be  separated  into 
parts  (p). 

Several  of  the  decisions  (m  this  head  have  already  been 
referred  to  ( j). 

An  allegation  as  to  the  character  in  which  the  plaintiff  Character. 
sues,  or  his  title  to  damages,  is  usually  in  its  nature  de- 
scriptive, and  requires  proof  (1),  although  it  was  superflu- 

(0)  Supra^  1533.  Johnaofi  v.  Thoroughgoody  Hob.  64.  Buskwood 
V.  Bond,  Cro.  EUz.  722;  B.  N.  P.  29. 

(p)  See  RUketU  y.  Salweyj^  B.  &  A.  360;  supra,  154^.  But  note, 
that  Abbott,  C.  J.  said,  that  if  there  had  been  words  of  connexion, 
such  as  '*  thereunto  belonging,"  or  other  words  of  like  import,  to 
connect  the  messuage  and  land  together  as  one  entire  tenement, 
he  should  have  thought  that  the  plaintiff  was  not  entitled  to  re* 
cover. 

[q)  Supra,  1539. 

(1)  [If  an  administrator  describe  himself  in  the  writ  as  adminis- 
trator de  bonis  non,  and  upon  oyer  of  the  letters  of  administration, 
it  appear  that  he  is  administrator  generally ;  this  is  not  such  a  va- 

'  riance  as  can  be  taken  advantage  of  by  the  defendant.  NxcoU  v. 
Mumford,  Kirby,  270.  See  CrotzerSe  al,  v.  Lyon,  9  Serg.  &  Rawle, 
78.  In  an  action  on  a  single  bill,  the  plaintiff  averred,  in  his  state- 
ment, that  the  bill  was  assigned  by  himself  Jb^n  Adam  L.,  executor 
of  A.  to  B.,  whore-assigned  it  to  the  plaintiff,  and  offered  in  evi- 
dence a  bill  agreeing  in  all  respects  with  the  statement,  except  that 
the  assignment  was  by  Adam  L.,  but  made  ^  agreeably  to  the  will 
of  A."  (it  being  granted  that  John  Adam  L,  was  A.'8  executor)— it 
was  held  that  the  evidence  was  admissible  on  the  issue  of  non  est 
factum.    LauiermUch  v.  Kneagy,  3  Serg.  &  Rawle,  202. 

See  M'mUiams  v.  fTiais,  1  Wash.  199,  where  it  was"  held  that  if 
a  declaration,  on  an  agreement  by  the.  defendant,  styling  himself 
**  Treasurer,  &c."  but  binding  himself  personally,  omit  the  descrip- 
tion, it  is  no  variance.] 
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Character* 

Title. 


loduoement. 


OU8.  As  where  an  action  for  slandering  *  a  man  in  his 
profession  or  office  his  appointment  is  unnecessarily  al- 
.  leged  (r). 

Where  the  plaintiff  stated  that  he  was  proprietor  and 
editor  of  a  newspaper  calumniated  by  the  defendant,  it 
was  held  to  be  insumcient  to  prove  merely  that  he  was  pro- 
prietor («).     ^ 

Where  the  issue  was,  whether  J.  S.  devised  to/.  JV.  and 
his  heirs,  or  not,  and  the  Jury  found  that  /.  S.  devised  to 
J.  A.  for  years,  remainder  to  /.  A*,  in  fee,  the  Court  ad- 
judged quod  non  devitavit  modo  et  forma  (t). 

Where  the  declaration  against  the  maker  of  a  promis- 
sory note,  payable  to  the  bearer,  unnecessarily  alleged  an 
indorsement  by  the  payee,  it  was  held  that  the  plaintiff  was 
bound  to  prove  it  {u). 

Matter  of  inducement,  it  is  said,  need  not  be  precisely 
proved  (a?)  (1). 

(r)  Supra,  1539. 

(s)  Herial  v.  Stuart,  1  Esp.  C.  437,  Cor.  Kenyon,  C.  J.    See  also 
Sttotns  T.  Mlrxdge,  5  Price,  234 ;  supra,  1412. 

(t)  JR.  V.  MwdigaU,  W.  Jones,  224,  cited  Dougl.  66G. 

(u)  Waynam  v.  Bend,  1  Camp.  175. 

(x)  Per  BuUer,  J.  in  Cknnnet  v.  PhiUip*,  3  T.  R.  643.  Per 
Chambre,  J.  in  Smith  v.  Taylor,  1  N.  R.  210.  The  distinction 
between  the  ^ist  of  the  action  and  that  which  19  inducement  is  not 
always  clear  in  principle,  fn  Smith  y.  Taylor,  which  was  an  action 
for  slandering  a  physician  in  his  professional  character,  Chambre,  J. 
considered  that  his  being  a  physician  was  the  very  gtgt  of  the  ac- 
tion, and  therefore  required  strict  proof.  In  Chcinnet  v.  PhUlips, 
which  wfts  An  action  for  fraudulently  removing  goods  to  prevent  a 
distress  for  rent  in  arrear,  BuUer,  J.  said  that  the  averment  that 
rent  w^s'due  was  matter  of  inducement,  and  therefore  did  not  re- 
quire strict  proof;  yet  the  fact  that  rent  was  due  in  the  latter  case 
was  just  as  essential  to  the  claim  for  damages,  as  the  fact  that  the 
plaintiff  was  a  physician  was  in  the  first  case.  If  by  inducement 
such  averments  only  be  meant  as  are  not  material,  but  which,  if 
struck  out,  would  leave  a  valid  charge  or  claim  behind,  there  is  no 
question  ;  but  if  the  term  include  essential  and  material  averment's, 
then  proof  being  necessary,  legal  proof  is  essentia!,  and  that  must, 
it  should  seem,  depend  upon  the  nature  of  the  allegation  itself,  and 
not  upon  its  mere  order  or  connexion  in  point  of  time,  or  otherwise, 
with  other  material  averments. 

Although  Mr.  J.  Buller,  in  Chtnnnet  v.  Phillips,  intimates  that 
proof  of  the  precise  sum  of  571.  alleged  to  be  in  arrear,  was  not 
necessary,  because  it  was  mere  inducement,  yet  it  is  clear,  that  if  the 
very  same  allegation  had  been  made  in  an  action  to  recover  the 
very  sum  itself  from  the  tenant  as  rent  in  arrear,  the  precise  proof 
would  have  been  unnecessary  $  nor  is  it  necessary  m  any  case. 


(1)  [See  Ripsher  v.  Shane,  cited  Vol.  II.  84,  note  (1).] 
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*  There  seems,  however,  to  be  little  difference  in  princi-  part 

pie  between  such  avennents  and  any  other ;  for  if  they  aye  nr. 
essential,  they  must  be  proved ;  and  if  they  be  alleged  with 


descriptive  circumstances,   such  description  is  material.  Matter  of 
Thus,  if  the  terms  of  a  contract  be  stated,  though  unne-  inducement, 
cessarily,  by  way  of  inducement,  they  must  be  proved  (y). 

2dly.  It  is  next  to  be  observed,  that  in  many  instances  Formal  by 
circumstantial  allegations  are  noticed  by  the  law  itself  as  ^^^' 
merely  formaly  and  as  requiring  no  proof. 

These  are  to  be  regarded  as  exceptions  made  by  the 
law  for  convenience  swe.  Thus,  it  is  laid  down  as  a  ge- 
neral rule  in  the  Trials  per  Pais  (z),  that  "  where  the  issue 
taken  goeth  to  the  point  of  the  writ  or  action,  there  modo 
et  forma  are  but  words  of  form." 

The  ground  of  which  seems  to  be  this,  that  wherq 
*  certain  specific  facts  or  actual  results  alone  are  essential  *  1553 
to  support  the  charge  or  claim,  and  the  means,  manner, 
and  circumstances,  occasioning  or  accompanying  such 
facts  or  results,  are  purely  immaterial,  the  latter  may,  with- 
out inconvenience,  be  regarded  as  merely  formal,  although 
perhaps  originally  such  allegations,  as  well  as  those  of 
time  and  place,  might  require  strict  proof. 

In  trover,  for  instance,  the  alleging  the  mode  by  which 
the  defendant  became  possessed  of  the  goods,  whether  by 
finding  or  otherwise,  is  purely  formal,  and  requires  no 
proof;  for  the  gist  of  the  action  is  the  conversion  (a). 

So  upon  indictments  for  homicide,  the  allegations  of  the 
kind  of  weapon  or  poison  used  to  occasion  the  death  need 
not  be  precisely  proved  (2») ;  it  is  sufficient  if  the  same 
kind  of  death  be  proved  with  that  alleged. 

unless  from  the  very  nature  of  the  claim  or  chanre  the  precise  sum 
be  material.    Supra,  1544,  and  H  v.  QUhamj  6  T.  R.  965. 

On  the  other  hand,  it  is  c«tain,  that  whenever  an  allegation  is 
material  and  essential,  whether  it  fall  within  the  scope  of  Uie  term 
inducement,  or  not,  or  whatever  its  connexion  may  be  in  the  order 
of  time,  or  otherwise,  with  the  other  essential  averments,  it  mast 
be  proved  according  to  the  precise  and  particular,  though  super- 
fluous, description  with  which  it  is  encumbered*  Vide  suprcL  640. 
1243-1548. 

(y)  Bristow  v.  fViight,  Doug.  665.  And  so  in  all  cases  .of  tort 
where  matter  of  contract  is  aUeged,  though  but  by  way  of  induce- 
ment. ZfOpez  V.  De  Ttistet,  1  B.  &  B.  538.  Comeu  v.  Mmdet 
de  Casta,  1  Esp.  G.  302.  WeaU  v.  King,  12  East,  452.  [Supra, 
1548.] 

(z)  389. 

(a)  See  Trover, 

(h)  See  MuctaUsifB  case,  9  Co.  65. 
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PART  MacaUey^^  case  (c)  is  a  very  strong  instance  to  show  the 

IV.         extent  of  this  doctrine. 

The  indictment  for  the  murder  of  Fells  alleged  that  P. 


Formal  by  sheriff  of  London,  upon  a  plaint  entered,  issued  his  pre- 
cept to  FelU^  Serjeant  at  mace,  to  arrest  Murray^  but  on 
the  evidence  it  appeared  that  there  was  in  fact  no  precept; 
but  that  by  the  custom  of  London,  after  a  plaint  had  been 
entered,  any  serjeant  ex  officio  might  arrest  the  defendant 
in  the  suit.  But  it  was  held  by  all  the  Judges  that  the 
variance  was  immaterial,  for  the  warrant  was  but  one  cir- 
cumstance, which  was  not  necessary  to  be  precisely  pur- 
sued in  evidence  to  be  found  by  a  jury  ;  for  the  indictment 
alleged  that  the  prisoner  killea  Fells  of  malice  prepense  ; 
and  although  the  evidence  varied  from  the  special  matter, 
*  1554  yet,  as  it  showed  that  the  prisoner  *  kiWed  Fells  of  malice 
prepense  it  maintained  the  indictment. 

Where  the  demandant,  in  a  writ  of  entry  on  an  aliena- 
tion made  by  the  tenant  in  dower  to  his  disinherison,  al- 
leges an  alienation  in  fee,  and  the  tenant  pleads  that  he 
did  not  aliene  modo  etforma^  as  the  demandant  has  alleged, 
and  it  is  found  that  the  tenant  aliened  in  tail  or  for  life, 
yet  the  demandant  is  entitled  to  recover;  for  the  real 
question  is,  whether  the  tenant  did  aliene  (rf). 

So  if  in  assize  of  darrein  presentment  the  plaintiff  allege 
an  avoidance  by  privation,  and  the  Jury  find  an  avoidance 
by  death ;  for  the  mere  resvlty  viz.  the  avoidance,  is  alOne 
material ;  the  tnanner  of  it  is  immaterial  (e). 

So  again,  if  in  an  action  against  a  wrong-doer  for  a  dis- 
turbance of  the  plaintiff  in  his  office,  he  mistake  his  title 
in  the  declaration,  and  the  special  verdict  find  a  title  for 
him  different  from  that  on  which  he  has  declared,  yet 
judgment  will  be  given  for  him  notwithstanding  the  vari- 
ance (/) ;  for  as  the  disturbance  occasions  the  action,  the 
finding  the  title  is  held  to  be  purely  superfluous.    . 

(c)  9  Co.  65. 

{d)  Litt.  sec.  483 ;  Trials  per  Pais,  387. 

(t)  1  Inst.  282 ;  Trials  per  Pais,  385.  So  if  guardiaas  of  a  hos- 
pital  bring  asnze  affainst  the  ordinary,  and  he  pleadeth  in  his  visi- 
tation he  deprived  him  as  ordinary,  whereupon  issue  is  taken,  and 
it  is  found  he  deprived  him  as  patron,  the  ordinary  shall  have  judg- 
ment ;  for  the  deprivation  is  the  substance  of  the  matter. 

(f)  Cro.  Eliz.  336.  419 ;  B.  N.  P.  76 ;  1  Will.  Saund.  346  (2).  Se- 
citf,  if  the  plaintiff  set  out  an  insuliicient  title.  .Domt  v.  Caskfordf 
1  Salk.  363.  CrmMher  v.  CHdfidd,  2  Ld.  Raym.  1230;  1  WiU. 
Saund.  346,  a.  note  (2.)  But  on  issue  joined  on  a  plea  of  justifica* 
tion,  under  a  right  of  common,  to  an  action  of  trespass,  or  avowry 
damage-feasant,  the  title,  by  prescription  or  otherwise,  must  be 
proved  as  laid.    Supra,  1211. .  Sir  Francis  Leke^a  case.  Dyer,  365 ; 
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In  these  and  the  like  instances  the  variiiuices  are  *  im-  part 

material,  not  because  such  allegations  are  in  their  own  iv. 
nature  merely  formal,  but  because  the  law  considers  them 


to  be  so  with  reference  to  the  matter  directly  in  issue ;  the  J'^ormaiby 
very  same  allegations,  where  the  point  arose  collaterally^  ^^* 
would  be  material.    For  it  is  also  laid  down  as  a  rule,  that 
^*  where  a  collateral  point  in  pleading  is  traversed,  there 
modo  et  forma  is  of  the  substence  of  ue  plea  (^)»" 

And  therefore,  if  a  feoffinent  be  pleaded  by  deed,  and  the 
defendant  traverses  **  absque  hoc  quod  feoffavit  modo  et  for' 
ma"  the  Jury  cannot  find  a  feofiment  without  a  deed  (A). 

So  if  a  feoffment  by  two  be  alleged,  and  it  be  found  to 
be  the  feoffment  of  one  only  (t). 

Another  distinction  is,  that  although  the  issue  be  upon 
a  collateral  point,  vet,  if  by  the  finding  of  part  of  the  issue 
it  shall  appear  to  the  Court  that  no  such  action  Ueth,  there 
modo  et  forma  are  but  words  of  form  (k). 

That  is,  partial  and  deficient  proof  may  be  sufficient 
*  in  law  to  show  that  no  action  is  maintainable,  although  *  1556 
by  reason  of  tlie  defect  the  proof  be  insuflicient  to  support 
the  affirmative  of  the  issue,  the  proof  of  which  lies  on  the 
defendant. 

The  lord  distrains;  the  tenant  brings  trespass.  The 
lord  pleads  that  the  tenant  holds  by  fealty  and  rent,  and 
prays  judgment  of  the  writ.  The  tenant  replies  that  he 
does  not  hold  modo  et  forma.  If  the  verdict  find  that  the 
tenant  holds  by  fealty  onlv,  yet  the  writ  shall  abate,  al- 
though the  tenant  does  not  hold  as  the  lord  has  alleged ;  for 
as  the  plaintiff  was  tenant,  he  cannot  maintain  trespass 

1  Will.  Saund.  346,  n.  (2).  Even  although  it  would  have  been  suf-* 
ficient  for  the  defendant  to  have  relied  on  his  possession  alone :  aa 
where  the  defendant  justifies  an  escape  of  the  cattle  from  a  com- 
mon to  the  close  in  which,  &e.  through  defect  of  a  fence  which 
the  plaintiff  is  bound  to  repair,  or  an  escape  from  the  defendant's 
own  close  (Faldo  v.  Ridge^  Yelv.  75) ;  for  although  all  that  is  neces- 
sary in  such  a  case  is  to  show  that  the  cattle  were  not  trespassers 
in  Uie^lace  from  which  they  escaped,  as  if  the  defendant  was  te- 
nant at  will,  or  had  a  license  to  put  the  cattle  there,  yet  if  the  de- 
fendant does  not  rely  upon  the  averment  of  possession,  but  alleges 
a  precise  estate,  the  averment  is  traversable.  Sir  Francia  Leke*s 
case,  Dy.  365 ;  1  Will.  Saund.  346,  (2).  [Yelv.  195.  a.  note  (I).  Ba- 
lls. 42.  pi.  20 ;  2  Saund.  207,  a.  n.  (24).] 

(g)  Trials  per  Pais,  389 ;  B.  N.  P.  301.    See  the  preceding  note. 

(h)  Co.  Litt.  282 ;  Trials  per  Pais,  389. 

(i)  Ibid.  80  if  the  issue  be,  whether  A.  and  B,  were  church- 
wardens, proof  that  one  was,  but  that  the  other  was  not,  would 
not  be  sufficieqt.    2  RolL  706 ;  B.  N.  P.  299. 

(k)  Co.  Litt.  282 ;  Trials  per  Pais,  389 ;  B.  N.  P.  301. 
VOL.  III.  63 
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against  his  lord,  although  he  distrain  for  services  which  he 
ought  not  to  have  U) ;  for  the  only  material  question  is, 
-  whether  he  holds  of  nim,  or  not  (m).  But  it  would>  have 
been  otherwise  in  replevin,  for  there  the  avowant  must 
make  out  his  title,  to  have  a  return  according  to  his  alle- 
gations (n). 

Probably  in  early  times  precise  proof  was  required  of 
the  formal  allegations,  even  of  time  and  place ;  indeed, 
the  Statute  of  Gloucester  in  the  case  of  an  appeal  of  mur- 
der required  the  very  hour  to  be  stated ;  an  idle  and  nuga- 
tory enactment,  unless  proof  of  the  averment  were  requi- 
site. The  place  was  essential  for  the  purpose  of  awarding 
the  venire. 

The  inconvenience  of  requiring  strict  proof  has,  in  these 
and  many  other  instances,  left  the  mere  form  and  sem- 
blance of  precision ;  and  as  the  law  pronounces  such  alle- 
gations to  be  purely  formal,  they  deceive  no  one. 

3dly.  In  some  instances  precise  proof  is  rendered  unne- 
1557  cessary  by  the  form  of  allegation  (o),  which  shows  *  that 
the  party  did  not  mean  to  bmd  himself  to  precise  proof; 
as  where  sums  or  magnitudes  are  averred  under  a  scilicei 
or  Melicetf  the  eifect  of  which  is  to  render  precise  proof 
unnecessary,  in  some  instances,  where  it  would  otherwise 
have  been  essential  (p) ;  although  it  never  renders  precise 
proof  unnecessary  wnere  from  the  nature  of  the  case  it  is 
otherwise  essential  (a).  Neither  does  the  want  of  it  ever 
render  precise  proof  necessary,  where  from  the  nature  of 
the  case  it  is  not  essential  (t). 

Where  the  consideration  was  alleged  to  be  the  forbear- 
ance of  21/.  6«.  without  a  videlicet^  and  the  proof  was  of  a 
forbearance  of  20/.  18*.,  the  variance  was  held  to  be  fe- 
tal (r). 

(I)  Co  Lilt.  282 ;  Trials  per  Pais,  387 ;  B.  N.  P.  301. 

(m)  By  tho  stat.  of  Marl.  c.  3. 

(n)  B.  N.  P.  302. 

(o)  See  the  observations  of  Chairibre,  J.     1  N.  R.  210. 

fr;  See  2  Will.  Saudd.  291.  K  v.  ^v^*,  1  T.  R.  63;  Stark. 
Criin.  Plead.  252,  2d  edit.    Symmons  v.  jfeiox,  3  T.  R.  65.    [2  Pick. 

222.] 

(q)  Infra,  1558 ;  4  Taunt.  320 ;  1  T.  R.  656.  [  VaU  v.  Lewis  Sr  a!. 
4  Johns.  450 ;  Bissel  v.  Drake,  19  Johns.  QQ.] 

(i)  An  allegation  under  a  videlicet,  that  the  Court  was  sitting  on 
a  day  out  of  term,  may  be  rejected  as  surplusaffe,  Luckdt  v.  Plum- 
her,  2  B.  &  B.  659 ;  and  see  Draper  v.  Garratt,  2  B.  &  C.  2.  Supra, 
1534.  An  allegation  of  a  promise  to  remove  goods  within  a  reason- 
able time  is  satisfied  by  evidence  of  a  promise  to  remove  them  in 
a  month,  More  v.  MUner,  Peake's  C.  42,  a, 

(r)  AmJUld  v.  Bate,  3  M.  &  S.  173.    So  where  the  consideration 
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Bat  where  the  declaration  alleged  that  S.  F.,  the  father       fart 
of  the  defendant,  was  indebted  to  the  plaintiff  in  a  certain         iv. 
sum,  to  mt^  the  sum  of  26/.  12s.  6<2.,  being  the  unpaid  bed"  — — ^.^ 
once  of  a  larger  sum ;  and  that  in  consideration  of  the  Videlicet. 
plaintiff's  forbearance  to  sue  for  the  recovery  of  the  bal- 
ance of  26/.  ISs.  6d.,  the  defendant  undertook  to  accept  a 
bill  for  the  amount  of  the  balance  of  26/.  1^.  6d.j  and  the 
balance  really  due  was  26/.,  it  was  held  to  be  no  variance, 
the  payment  of  the  balance  being  the  consideration  for  the 
promise,  *  and  the  statement  of  a  particular  sum  was  un-  *  1558 
necessary  {s). 

But  it  is  a  general  rule  that  a  videlicet  will  not  protect, 
where  precision  is  rendered  essential  by  the  nature  of  the 
case. 

The  defendant  avowed  that  the  plaintiff  held  certain 
lands  of  him,  as  his  tenant,  at  a  certain  rent,  to  wit,  at 
110/.  rent,  payable  half-yearly  ;  upon  non  tenet  pleaded,  it 
appeared  that  the  Icmd  had  been  let  by  a  written  contract 
at  15«.  per  acre,  and  that  the  whole  amounted  to  111/,  per 
annum ;  and  the  variance  was  held  to  be  fatal  {t). 

Where  the  defendant  pleads  a  set-off  to  a  bond  the  aver- 
ment of  the  sum  really  due  is  material,  and  traversable, 
though  laid  under  a  videlicet  (u). 

for  the  purchase  of  sheep  was  alleged  to  be  5U.  lis.  6d.,  and  turn- 
ed out  to  be  54/.  12^.  6d,  Durston  v.  Tuthan^  cited  in  Siftnmims  v. 
Knox,  3  T.  R.  67 ;  2  Will.  Saund.  291,  c. 

In  the  case  of  Laing  v.  Fidgeon  (6  Taunt.  108)|  it  was  held  that 
an  allegation  of  a  contract  to  deliver  saddles  to  t)ie  plaintiff  at  a 
reasonable  price,  was  supported  by  proof  of  an  agreement  to  deli- 
ver saddles  at  24«.  and  26a.  And  it  seems,  that  if  the  declaration 
state  the  consideration  to  be  certain  reasonable  reward,  proof  that 
a  specific  sum  was  agreed  on  will  not  be  material  as  to  variance. 
Bayky  v.  Tucker,  2  N.  R.  458. 

(s)  Bray  v.  Freeman,  2  Moore,  114.     [8  Taunt,  197.  S.  C] 

(t)  Brown  v.  Sayce,  4  Taunt.  320.  Note,  that  Mansfield,  C.  J. 
aoid  that  the  record  would  certainly  be  evidence  as  to  the  amount 
of  the  rent  between  the  same  parties  in  another  action.  So  where 
the  plaintiff  alleged  that  he  had  agreed  to  sell,  and  the  defendant 
to  buy,  certain  goods  and  merchandises  (to  wit,  328  chests  and  30 
half-chests  of  oranges  and  lemons),  at  and  for  a  certain  price  (to 
wit,  the  price  of  GS^.  Ss.),  and  the  contract  proved  was  for  300 
chests  and  30  half-chests  of  China  oranges,  and  20  chests  of  lemons, 
it  was  held  to  be  a  fatal  variance.  Crispin  v.  fViliainson,  1  Moore, 
547.  [8  Taunt.  107,  S.  C]  See  also  Green  v.  Bennett,  1  T.  R. 
656.  WhiU  T.  ffUson,  2  B.  &  P.  116 ;  infra,  1560.  Pope  v.  Foster, 
4  T.  R.  590.  Qrimwood  v.  BarriU,  6  T.  R.  460.  Johnson  v.  Pickett, 
cited  ibid,  infra,  1570.  Brislow  v.  Wright,  Dougl.  665.  JR.  v.  May- 
or of  York,  5  T.  R.  71.  Gilbert  v.  Stanislaus,  3  Price,  54 ;  supra, 
1545. 

fu)  Grimwood  v.  Barritf,  6  T.  R.  460. 
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PART  But  the  want  of  a  viidtcet  will  never  do  haim  where. 

IV.         from  the  Qature  of  the  case,  the  precise  sum,  date,  place, 
.  magnitude,  or  extent,  is  unnecessary  (x). 

It  is  scarcely  necessary  to  remark  that  partial  proof 
is   in   no   case    sufficient,   unless    the    facts   proved,   if 
*  1559  *  alleged  alone,  would  have  constituted  a  ground  of  ac- 
tion, or  of  criminal  charge  of  the  nature  alleged. 

Thus,  although  on  a  charge  of  murder  the  prisoner  may 
be  found  guilty  of  manslaughter  merely,  yet  upc»i  a  charge 
of  felony  ne  cannot  be  convicted  of  a  misdemeanor,  al^ 
though  the  facts  proved  constitute  a  misdemeanor  (y). 
Excen  of  In  the  next  place,  the  proof  of  more  facts,  circumstances, 

proof,  and  particulars,  than  are  alleged,  will  not  be  material,  un- 

less that  which  is  so  proved,  but  not  alleged,  be  so  incon- 
sistent with  some  essential  allegation  as  to  disprove  it  al- 
together. Proofs  in  their  very  nature  must  ordinarily  be 
!>articular,  although  the  allegations  be  general,  and  there-  * 
ore  mere  simple  redundancy  of  proof  is  usually  unimpor- 
tant. 

If  a  man  be  charged  with  stealing  ten  sovereigns,  proof 
that  he  stole  twenty  is  no  variance  as  to  the  legal  identi-' 
ty  of  the  offence,  for  it  is  still  true,  as  alleged,  that  he 
stole  ten. 

Proof  that  a  party  has  a  right  for  a  stated  time,  proves 
also  that  he  has  the  right  on  a  particular  day  included 
within  that  time  (z). 

Proof  of  the  tender  of  a  larger  sum  supports  an  allega- 
tion of  the  tender  of  a  smaller  sum  (a). 

Proof  of  a  prescriptive  right  more  ample  than  that 
which  is  alleged  establishes  that  right  as  far  as  it  is 
claimed  (6). 

Evidence  that  a  modus  exists  in  respect  of  several  farms 

or  closes  proves  an  allegation  that  it  exists  with  respect  to 

one  of  them  (c). 

^  1560      *^^  allegation  that  a  bill  of  exchange  was  drawn  upon 

and  accepted  by  A.  B.  &  C  is  proved  by  evidence  of  a 

(x)  R.  V.  GUhamy  6  T.  R.  265 ;  supra,  1539.     Owinnet  v.  Phillips, 
3  T.  R.  643.    R.  v.  Bvrdett,  1  Ld.  Raym.  149 ;  2  Camp.  231. 

iy)  JR.  Y.  Wtstbeer^  2  Str,  1)33 ;  Stark.  Crim.  Fleadijiffs,  2d  edit, 
345,  6. 

(z)  1  Brownl.  178. 

(a)  Supra,  1391. 

(h)  Supra,  1550.    1  Ford's  MS.  404 ;  4  T.  R.  160;  Skinn.  347. 
Brugts  V.  SearU,  Carth.  219. 

{c)  R,  V.  Walker,  Ford's  MS.  404. 
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bill   drawn  on  and    accepted  by   them  jointly  with  a  part 

fourth  (d).  iv. 
80^  also  an  averment  that  money  was  received  by  Jl.  is 


proved  by  evidence  of  a  receipt  by  him  jointly  with  a  de-  Excess  of 
ceased  partner  (e^.  -  ^^^* 

An  averment  tnat  A.  was  bound  by  a  deed  is  proved  by 
evidence  that  A.  &  B.  bound  themselves  (/). 

Proof  that  A.  B.  supplied  the  poor  of  tv.  and  of  other 
parishes  with  provisions,  satisfies  an  allegation  that  he  sup- 
plied the  poor  of  W.  (g). 

So  if  upon  a  charge  of  libel,  or  of  breach  of  covenant  or 
jMTomise,  it  appear  in  evidence  that  the  defendant  publish- 
ed a  libel  containing  not  only  the  matter  charged,  but  con- 
taining also  additional  iniunous  matter ;  or  that  he  iiirther 
covenanted  or  undertooK  to  do  some  other  thing,  the 
breach  of  which  further  covenant  or  promise  is  not  com- 
plained of,  the  additional  evidence  would  be  immaterial, 
for  the  charge  or  claim  would  still  remain  fully  established 
to  the  extent  alleged  {h). 

But  whenever  that  wnich  is  proved,  in  addition  to  that 
which  is  alleged,  is  descriptive  of  it,  and  affects  its  identi- 
ty, the  variance  is  fatal,  tor  that  which  is  essential  to  a 
correct  description  has  been  omitted.    ' 

If  it  appear  in  evidence  that  part  of  a  libel,  covenant  or 
promise,  proved,  but  not  alleged,  qualifies  or  *  alters  the  *  1561 
sense  of  the  libel,  covenant  or  promise  stated,  the  va- 
riance would  be  fatal,  for  the  addition  disproves  the  alle- 
gation. 

Thus  if  the  plaintiff  deolare  on  a  covenant  to  repair  at 
all  times,  and  the  covenant  in  fact  contain  the  add  ^^nal 
words  ^'  and  at  &rthest  within  three  months  after  notice," 
the  variance  is  fatal  {k). 

So  if  the  plaintiff  declare  on  an  absolute  promise,  and  a 
conditional  one  be  proved  (/). 

(dj  MoufUstephen  v.  Brooke^  1  B.  &  A.  1:224. 

(e)  Richards  v.  Heather,  1  B.  &  A.  29. 

CO  Suproy  477.    South  v.  Tanner,  2  Taunt.  254.     [4  Camp.-So.] 

(g)  WeH  V.  Andrews,  1  B.  &  C.  77.  ^ 

(h)  Supra,  1532.  845.  S^ier  V.  Hunt,  3  Pnce,  68.  MOcs  v. 
Sheward,  8  East,  7.    Handfard  v.  Palmer,  2  B.  &  B.  359. 

(k)  HorsefaU  v.  Testar,  I  Moore,  89.    [7  Taunt.  385,  S.  C] 

(I)  Supra,  83.  See  Tate  v.  Wettings,  3  T.  R.  531.  WhiU  v.  Wil^ 
son,  2  B.  &  P.  116.  Lmfton  v  Pearce,  Bougl.  16.  ChurchiU  v. 
fFtikins,  1  T.  R.  447.  I^cus,  if  the  condition  merely  affect  the 
miantum  of  damages  on  a  breach  of  contract.  Clarke  v.  Gray, 
6  East,  564.  Parker  v.  Palmer,  4  B.  &  A.  387.  Thornton  v.  Jones, 
2  Marph.  287.     f6  Taunt.  581,  S,  C] 
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PART  So  if  it  be  alleged  as  an  absolute  covenant  or  promise, 

IV.         and  an  exception,  qualification,  or  limitation,  be  annexed 

to  it  (m) ;  as,  if  a  covenant  be  alleged  to  repair  generally, 

Excen  of        and  Uie  covenant  proved  contain  an  exception  of  casual- 
P'oof-  ties  by  fire  (n).(l). 

Where  a  declaration  for  assaulting  a  ccmstable  in  the 

execution  of  his  office  alleged  that  he  was  constable  of  a 

*  1562  particular  parish,  and  the  proof  was  that  *  he  was  swoni 

m  for  a  liberty,  of  which  the  parish  was  part,  the  vaiiance 

was  held  to  be  fieital  (o). 

So  if  part  only  of  a  person's  name  be  averred  (p). 
Upon  the  same  principle,  a  plea  of  tender  of  huf  a  year's 
rent,  simply,  is  not  proved  by  evidence  of  the  tender  of 
half  a  year's  rent  requiring  the  lessor  to  give  change,  and 
pay  back  the  property  tax  (9). 

It  has  even  been  held,  that  where  a  statute,  in  describ- 
ing the  subject-matter  of  aggravated  larceny,  uses  a  genc^- 
ral  term,  and  also  a  specific  one,  it  is  not  sufficient  to  use 

(m)  See  Brown  v.  iCntU,  2  B.  &.  B.  3d5.  As,  if  the  promise  be 
alleged  as  an  absolute  promise,  and  the  proof  be  of  a  promise  in  the 
alternative.  Penny  v.  Forter,  it  East,  2.  Cooke  v.  Munstone^  1  N. 
R.  351.  See  also  HoweU  v.  Richards,  11  East,  633.  TVm/iaiijr  v. 
Bumardj  4  Camp.  20. 

Where  the  declaration  in  debt  for  rent  alleged  a  demise  for  151. 
rent  per  annum,  under  a  power  to  make  leases  for  twenty-one  years, 
and  the  evidence  was  of  a  demise  for  152.  rent  per  annum,  and  three 
fowls,  under  a  power  to  make  leases  for  twenty-one  years  in 
possession,  and  not  in  reversion,  rendering  the  ancient  rent,  and 
not  dispunishable  of  waste,  the  variance  was  held  to  be  fatal,  both 
in  misdescribing  the  power  as  general  when  it  was  special,  and  in 
misdescribing  the  rent.    Sands  v.  Ledger,  2  Ld.  Raym.  792. 

(n)  Ibid.  An  allegation  of  an  undertaking  to  carry  from  JL  to 
D.  and  there  to  deliver,  &c.  is  not  satisfied  by  evidence  of  an  un- 
dertaking to  carry  and  deliver,  &c.  fire  and  robbery  excepted. 
Laikam  v.  RutUy,  2  B.  &  C.  20. 

(0)  Goodts  V.  WheaUy,  1  Camp.  231. 

(p)  Jlrhwiin  v.  ffilloughby,  1  Marsh.  477 ;  tn/ra,  1578. 
(q)  Robinson  v.  Choke,  6  Taunt.  336. 

(1)  [An  averment  of  a  demise  for  three  years  is  not  supported  by 
proof  of  a  lease  for  one  year  certain,  and  two  years  further  posses- 
sion on  the  same  terms  by  consent  of  the  landlord.  JMextmder  v. 
Harris,  4  Cranch,  299.  Where  the  allegation  was  that  the  defen- 
dant undertook  to  transport  certain  goods  to  C.  at  his  own  risk, 
against  all  danger,  except  the  dangers  of  the  seas,  and  the  paper  of- 
fered in  evidence  showed  that  the  defendant  took  on  himself  all  risks 
except  those  of  the  seas,  the  variance  was  held  fataL  Bridge  v. 
Aushn,^  Mass.  Rep.  115.  Liabili^  for  the  risk  of  transporioHon, 
except  that  of  the  seas,  is  materially  difierent  from  liability  for  aU 
risks,  with  the  same  exception.] 
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the  general  for  the  specific  description,  where  the  latter  is  part 

applicable  (r).  if. 
in  assumpsit  the  consideration  is  of  so  entire  a  nature^ 


that  not  only  must  it  be  proved  to  the  extent  aljeged,  but  Contract. 
an  omission  to  allege  any  part  is  fatal ;  for  if  any  part  be 
omitted,  then  the  basis  of  the  promise  is  mis-described ;  it 
is  not  true,  as  stated,  that  the  defendant's  promise  was 
founded  upon  the  consideration  alleged,  when  it  was  in 
fact  founded  upon  that  and  something  else  which  is  also 
essential  to  its  support  («). 

Where  a  sailor  declared  for  wages,  and  the  average 
price  of  a  negro  slave,  due  to  him  in  consideration  of  ser- 
vice during  a  certain  voyage,  ^'to  wit,  a  voyaee  from 
London  to  (he  coast  of  Africa,  and  from  thence  to  the  W^st 
Indies,"  and  in  the  articles  it  was  described  as  *'  a  voyage 
from  London  to  the  coast  of  Africa,  from  thence  to  the 
West  Indies  or  America,  and  afterwards  to  London  in 
Great  Britain,  or  to  some  *  delivering  port  in  Europe,"  *  15^3 
the  variance  was  held  to  be  fatal,  notwithstanding  the 
iciUcet  {t). 

But  if  the  additional  matter  proved  does  not  alter  the 
legal  effect  of  that  which  is  alleged,  the  variance  will  be 
immaterial.  Thus  an  allegation  of  a  contract  for  the  de- 
livery of  gum  Senegal  is  supported  by  evidence  of  a  con- 
tract for  the  delivery  of  rough  gum  Senegal,  coupled  with 
evidence  that  all  gum  S^egal  on  its  arrival  in  this  country 
is  called  rough  {u). 

So  where  the  declaration  alleged  that  the  defendant 
bought  of  the  plaintfff  a  quantity  of  East  India  rice,  ac- 

(r)  R.  V.  Cooke,  Leach's  C.  C.  L.  123,  Sd  edit. 

(s)  SwaUow  V.  Beaumont,  2  B.  ^  A.  765;  Mipa,480. 

(t)  mUe  V.  fFH9on,2  B.  &  P.  116. 

( v)  S3ver  v.  HeaeUine,  1  Chitty's  R.  39.  See  also  Parker  v.  Palmer, 
4  B.  &  A.  387.  So  where  the  plaintiff  declared  that  the  defendant 
had  agreed  to  buy  of  the  plaintiff  a  large  (Quantity  of  head-matter 
and  sperm-oil  in  the  possession  of  the  plamtiff,  and  the  contract 
proved  was  for  the  purchase  of  all  the  head-matter  and  sperm-oil 
per  the  Wildman,  it  was  held  that  there  was  no  variance ;  for  the 
allegations  were  proved  as  far  as  they  went,  and  the  additional 
matter  proved  (that  it  was  oil  by  the  Wildman)  was  immaterial ;  it 
did  not  qualify  or  annex  any  condition  to  what  was  stated.  Vide 
%i\fra,  1566.  But  it  seems,  that  if  the  declaration  alleged  an  aipree- 
ment  for  goods  expected  by  particular  ships,  a  variance  wou&  be 
fatal ;  as,  if  the  declaration  alleffe  an  agreement  to  sell  goods  ex- 
pected by  the  Fanny  Almira,  and  the  agreement  proved  is  for  the 
goods  expected  by  the  Fanny  and  Almira  (Boyd  v.  iSt^&tn,  2  Camp. 
326).  So  an  agreement  alleged  to  be  for  the  delivery  of  all  mer- 
chandisable  skins  varies  fVom  the  proof  of  a  contract  to  deliver  all 
nierchandisable  ca(/-0kins.    B.  N.  r.  145. 


1566  VARIANCE- 

PART       the  act  to  be  done,  although  they  be  absent  at  the  time  of 

IV.         the  act ;  and  in  the  case  of  hcMnicide,  an  allegation  ihat  Ji» 

-.— «— i^—  struck  the  fiital  blow,  and  that  B*  and  C.  were  pieseaty 

Legal  «ffB€t.     aiding  and  abetting,  is  satisfied  by  evidence  that  B.  struck 

the  blow,  and  that  the  others  were  present  aiding  and 

abetting,  for  in  point  of  law  the  act  of  one  is  the  act  of 

all  (e). 

If  the  terms  used  in  the  allegation  and  proofs  be  con- 
vertible in  fact,  the  variance  will  not  be  material. 

In  assunqpsit  on  an  agreement  to  take  certain  stock  at  a 
valuation,  an  alle^tion  that  a  valuation  made  amounted 
to  a  specific  sum,  is  satisfied  by  evidence  of  a  valuation  to 
that  amount,  setting  forth  the  price  of  each  article,  with  a 
condition  that  if  any  of  the  pans  should  prove  to  be  broken 
the  first  time  of  using,  an  allowance  should  be  made 
thereon,  there  being  no  evidence  that  any  of  the  pans  were 
broken  at  the  time  specified  [d). 
*  1567  *^||  allegation  of  a  contract  to  deliver  stock  on  the 
27th  of  February,  is  satisfied  by  evidence  of  a  contract  to 
deliver  on  the  settling  day,  coupled  with  proof  that  the 
27th  was  fixed  for  and  understood  by  the  parties  to  mean 
the  27th  (c). 

The  plaintiff  declared  on  a  contract  for  the  purchase  of 
a  certain  quantity,  to  wit,  eight  tons  of  goods ;  the  proof 
was  of  a  contract  for  the  purchase  of  about  eight  tcms ;  the 
precise  quantity,  which  was  not  known  at  the  time  of  the 
contract,  having  been  ascertained  to  be  eisht  tons,  and  it 
was  held  that  the  variance  was  not  material  (/)( I). 

re)  Fost.  Disc.  351 ;  9  Co.  67 ;  Plow.  98 ;  1  Salk.  334,  tn/hir 
1585. 

(d)  Wdch  v.  Fishtr,  2  Moore  378.  [8  Taunt.  338.  S.  C]  In 
Payne  v.  HayeSf  1  Str.  74 ;  B.  N.  P.  145 ;  where  the  contract  de- 
clared on  was  to  deliver  stock  on  the  22d  of  August,  and  the  evi- 
dence  of  the  entry  in  the  broker's  book  was  a  contract  for  the 
opening,  the  variance  was  held  to  be  fatal,  although  it  was  proved 
to  be  notorious  that  the  books  were  to  open  on  Uie  22d,  and  the 
broker  swore  that  he  took  the  22d  and  the  opening  to  be  converti- 
ble terms.  But  this  is  to  be  considered  rather  as  a  mode  for  getting 
lid  of  a  South  Sea  contract,  than  as  a  precedent.  But  an  allega- 
tion of  an  agreement  to  take  a  full  cargo  is  not  satisfied  by  proof 
of  an  agreement  to  take  on  board  500  quarters  of  wheat,  although 
that  quantity  amounted  to  a  full  cargo.  Harrison  v.  JVUson,  2£8p. 
C.  708.    Vide  supra,  1563,  note  (u), 

(e)  Wxckts  v.  Gordon,  2  B.  &  A.  335.    See  the  preceding  note. 

(f)  Gladstone  v.  Male,  13  East.  410.  And  see  Crispin  v.  WtUiam- 
son,  8  Taunt.  107.     [1  Moore,  547.  S.  C] 

(1)  [Asalenoto  in  these  words— -"sold  E.  I.  H.  2000  gallons 
prime  quality  winter  oil,"  &c.  may  be  declared  on  as  an  undertak- 


TIME.  1567 

An  allegation  tkkt  A.  B.  became  bankrupt  canAot  be       part 
proved  but  by  evidence  of  a  commission  {g).    It  is  not         iv. 
sufficient  to  show  that  a  commission  might  have  been  sup-  ■ 

ported  (A).  Legal  efiect. 

All  averments  in  terms  which  have  an  authorized  legal 
sense  and  meaning  annexed  to  them  must  be  understood 
in  that  sense,  and  are  not  satisfied  by  proof  according  to 
the  popular  and  vulgar  sense  («). 

Several  of  the  decisions  on  the  subject  of  variance  are 
noticed  in  considering  the  evidence  on  the  particular  sub- 
jects with  which  they  are  connected.  It  may  be  proper, 
however,  in  this  place,  to  refer  to  some  of  the  most  gene- 
ral applications  of  the  foregoing  principles,  particularly 
with  reference  to  allegations  of  time  {k)  and  place  (/)— 
parties,  and  their  nsunes  (m) — ^their  acts  (n)  and  the  conse- 
quences of  such  acts  (o)-^intentions  (p) — ^written  instru- 
ments (9),  &c. 

*  A  variance  from  the  formal  allegation  of  the  time  of  *  1568 
committing  an  act  is  not  material,  Where  it  is  proved  to  Time, 
have  been  committed  before  the  commencement  of  the 
suit  (r),  or  the  finding  of  the  bill  by  the  Grand  Jury  in 
crimmal  cases  (s). 

And    autrefoits  acquit   upon  an  indictment  laying  the 
.ofience  on  one  day,  may  be  pleaded  to  an  indictment  lay- 
ing the  offence  to  have  been  committed  on  a  different 
daym.       .  • 

Altnough  arson  be  alleged  to  have  been  committed  in 
the  night-time,  the  offence  need  not  be  proved  to  have 
been  committed  in  the  night-time  (u), 
•  But  where  in  a  declaration  the  injury  is  laid  with  a  con- 
^muan(fo,  although  the  plaintiff  may  prove  any  number  of 
acts  within  the  time  specified,  yet  if  he  go  beyond  that 

(g)  Bulkeley  V.  Lordy  2  Starkie's  C.  406. 

(h)  Ibid. 

(i)  Supra,  1038.  527.    Doe  v.  Benson,  4  B.  &  A.  588. 

(k)  j&i/ra,  1568.  (I)  Infra,  1570.  (m)  Infra,  1577. 

(n)  Infra,  1586.  (o)  IfUra,  1583.  (p)  Iffra,  1586. 

(q)  Infra,  1586.  ' 

(r)  2  Haw.  C.  46,  s.  179 ;  2  Inst.  318. 

(s)  Ibid.     [T%e  SkUe  v.  Haney,  1  Hawks,  460.] 

(i)  Syer'a  case,  3  Inst.  230.    R.  v*  Vane,  Keb.  1^.    2  Hale,  244. 

(u)  K  V.  AKnton,  East's  P.  C.  1021. 


isg  that  "  the  oil  was  of  a  good  and  superior  quality,  to  wit,  prime 
quality  winter  oil ;"  there  being  no  material  variance.  Haatingtx 
V,  Lovering,  2  Pick.  214.] 
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1568  VARIANXE. 

PAST       limit  he  is  confined  to  a  single  act,  for  the  allegation,  as 
IT.        fiir  as  regards  the  continuation  and  number  of  injuries,  is 
__  descriptive  (x). 

Tim«.  If  the  facts  w^.  and  B.  be  each  of  them  material,  but 

their  priority  in  point  of  time  be  immaterial,  a  ▼arianee 
from  the  priority  as  alleged  will  not  be  material  (y)  ;  as,  if 
^  1569  a  declaration  on  a  policy  of  insurance  allege  that  *  ffur 
the  making  the  policy  the  ship  sailed,  when  in  fiu^t  she 
suled  htfwt  (o)  (1). 

Where  the  consideration  for  a  guarantee  for  5,0001.  was 
alleged  to  be  credit  to  be  given  by  C.  &  Co.  to  1>.  d& 
Co.  in  a  manner  then  and  there  agreed  upon  between  the 
parties,  and  the  proof  of  the  guarantee  consisted  in  evi- 
dence of  several  letters'  from  the  defendant,  in  one  of 
which  he  stated  that  he  had  given  the  guarantee  for  such 
arrangements  as  wighx  be  entered  into,  it  was  held  that 
there  was  no  variance  from  the  legal  effect  (p). 


[x)  See  TftMipaMu ;  and  tuprs,  1565.  But  upon  the  trial  of  a  tra* 
verse  of  an  inquisition  in  the  Exchequer,  which  found  that  a  Crown- 
debtor  was  indebted  to  the  Crown  in  a  specific  sum  for  duties  due 
between  two  assigned  periods,  and  it  appeared  in  evidence  that  the 
debtor  was  indebted  in  a  different  sum  for  duties  accruing  for  a 
different  period,  it  was  held  that  the  period  aUeced  might  be  re- 
jected as  surplusage.    ML  v.  Franidinf  5  Price,  614. 

(y)  Pippin  V.  SolamonMj  5  T.  R.  496.  Timng  v.  Wright  1  Camp. 
139 ;  Doug.  497.  515.  MaUhie  v.  PotU,  3  B.  &  P.  23.  Secui  where 
the  time  is  material.  AhUM  v.  BriftaWy  6  Taunt.  464.  [2  Marsh. 
157.  S.  C] 

(0)  Ibid. 

(p)  Jning  if  others  v.  MadUnzie^  1  B.  &  B.  SS23. 

(1)  r Where  the  time  of  doing  a  thinij^  is  material,  it  must  be 
proved  as  laid :  Thus  where  a  declaration  in  covenant  set  forth 
articles  of  agreement,  by  which  the  plaintiff  agreed  to  sell  lands  to 
the  defendant,  for  which  the  defendant  was  to  pay  a  certain  sum 
on  the  37th  May,  1812,  and  the  residue  on  the  1st  May,  1813,  and 
on  the  first  payment  being  made,  the  plaintiff  was  to  deliver  a  deed 
of  conveyance  ;  and  the  plaintiff  then  averred  that  he  did  deliver 
a  deed  on  the  27th  May,  1812,  which  the  defendant  then  accepted, 
but  that  the  defendant,  though  he  made  the  first  payment  on  the 
27th  May,  1812,  failed  to  pay  the  residue  on  the  1st  May,  1813— it 
was  held  that  the  time  of  makinff  the  conveyance  was  material, 
and  therefore  that  under  the  declaration,  evidence  of  a  deed  ex- 
ecuted and  delivered  on  the  3d  May,  1813,  was  inadmissible  al- 
though the  plaintiff  ofl^red  to  prove,  by  parol  testimony,  that  such 
deed  was  accepted  by  the  defendant,  and  recorded  at  his  instance. 
Jqrdan  v.  Cooptr  %f  oZ.,  3  Serg.  &  Rawle,  564.  Gibson,  J.  disstnixng. 
6o,  evidence  that  the  time,  &c.  of  peiforming  a  contract  was  u- 
tered  by  a  subsequent  agreement,  will  not  support  a  declaration  on 
the  contract  as  originally  made.    PhiHpps  fy  «^'  ▼•  Eostj  8  Jobne* 


PLACE.  '^    1569 

In  the  same  case,  another  count  alleged  the  considera-  pabt 
tion  for  a  guarantee  for  8,000/.  to  be  that  C.  &  Co.  ufotdd         it. 
give  Fl  &  Co.  credit  in  manner  then  and  there  agreed 


upon,  and  it  was  held  that  there  was  no  legal  variance.  Time. 
although  it  appeared  from  the  letters  that  C.  &  Co,  had 
then  credited  Fl.  &  Co,  to  the  amount  of  50002.  of  the 
8000/.  under  the  former  guarantee  (q). 

But  an  allegation  of  an  executory  consideration  is  not  sa- 
tisfied bv  evi&nce  of  an  executed  consideration  (r). 

An  allegation  that  a  party  is  possessed  for  the  remainder 
of  a  term  of  years  is  satisfied  by  evidence  that  he  is  tenant 
from  year  to  year(5) ;  or  for  a  n-action  of  a  year  {t). 

Where  the  defendant  in  replevin  avowed  the  taking  as 
a  commoner  damage-feasant,  and  the  plaintiff  alleged  that 
/.  S.  was  seised  of  a  house  and  land,  whereto  he  *had  *1570 
common,  and  that  he  demised  to  him  to  hold  from  the  25th 
day  of  March  next  before  for  a  year,  and  the  defendant 
traversed  the  lease  modu  et  forma^  and  the  Jury  found  that 
/.  iS.  made  a  lease  to  the  defendant  on  the  25th  of  March, 
for  one  year,  it  was  held  that  the  plaintiff  was  entitled  to 
judgment  (u). 

The  allegation  of  place  is  either  merely  fonnal,  or  it  is  Place, 
descriptive  ;  where  it  is  merely  formal,  proof  is  unnecessa- 
ry, and  ^ven  on  indictments  on  criminal  charges  (<r),  and 

(q)  Irving  fy  others  v.  Mackenzie,  1  B.  &  B.  523. 

(r)  3  Lev.  96 ;  Com.  Dig.  Action  on  the  case — Assumpsit,  F.  6. 
Seeus,  where  an  executed  consideration  is  alleged,  and  the  law  im- 
plies the  duty.    StreeUr  v.  Horlock^  1  Bing.  34. 

An  allegation  by  way  of  consideration  that  A.  had  paid  a  sum 
of  money,  is  not  supported  by  evidence  of  consideration  that  A, 
would  pav  that  monej.  Amory  y.  Meryweather,  2  B.  &  C.  573.  [See 
also  Bender  v.  Mannings  cited  Vol.  II.  84,  note  (1).] 

(9)  BotHng  V.  Martin,  1  Camp.  317. 

{t)  Litt.  8.  67. 

(tt)  Pope  V.  Skinner,  Hob.  72 ;  B.  N.  P.  300.  The  reason  assign- 
ed is,  that  although  the  lease  proved  was  not  the  same  with  that 
alleged,  yet  that  the  substance  of  the  issue  was,  whether  the 
plaintiff  had  such  a  lease  as  entitled  him  to  use  the  common.  But 
It  was  said,  that  he  must  not  depart  altogether  from  the  form  of  ^ 
the  issue,  as  if  it  had  been  proved  that  he  had  a  right  of  common 
by  lease  from  another. 

(x)  2  Haw.  c.  46,  s.  181 ;  1  Salk.  288 ;  2  Hale,  291 ;  Kel.  13.  33. 
By  the  provisions  of  the  stat.  7  Hen.  V. ;  9  Hen.  V.  c.  1 ;  18  H.  VI. 
c.  12 ;  if  there  be  no  such  viU  or  place  within  the  county,  the  in- 
dictment is  void.  The  objection  was  taken  in  the  case  of  Rex  v. 
PhiUipe,  3  Camp.  73,  before  Lawrence,  J.  on  the  Oxford  Circuit, 
Summ.  Assizes,  1808,  and  the  learned  judge  reserved  the  point ; 
but  the  prisoner  was  afterwards  acqMitted. 
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1570  VARIANCE. 

PART       in  actions  for  local  offences,  it  is  sufficient  to  prove  the 
IT.       offence  to  have  been  committed  within  the  county  (y). 

Where  it  is  doubtful  whether  the  allegation  be  merely 

Place,  formal,  or  it  be  descriptive,  the  allegation  will  be  referred 

to  venue,  rather  than  to  description  (z),  even  although  the 
action  be  of  a  local  nature  (a),  and  the  existence  of  such  a 
parish  will  be  immaterial  (6)» 
*  1571  *  And  where  the  place  of  doing  an  act  is  precisely  al- 
leged, if  the  description  be-  whoUy  immaieriai^  the  ground 
of  charge  or  of  complaint  not  being  local,  the  description 
may,  it  seems,  be  rejected  as  surplusage.  As,  if  a  rob- 
bery be  alleged  to  have  been  committed  near  a  highway, 
when  it  was  in  fact  committed  in  a  dwelling-house,  and 
not  near  a  highway  (c) ;  or  in  a  field  near  the  highway, 
and  the  Jury  find  that  it  was  not  committed  near  the  high- 
way {d) ;  or  in  the  dwelling-house  of  A.  B.  where  the 
ownership  cannot  be  proved  (e),  the  variance  is  inunaterial, 
for  the  statute  (3  &  4  W.  &  M.  c.  9,)  takes  away  clergy 
generally. 

(y)  See  Warren  v.  Wtbb,  1  Taunt.  379 ;  infra,  1574,  note  {I) ;  Oro. 
Eliz.  911 ;  Yel.  12.  la  an  action  for  running  foul  of  posts  fixed  in 
a  river  supporting  tlie  plaintifT's  wharf,  it  is  necessary  to  prove  the 
posts  or  wharf  to  be  at  the  place  alleged,  under  a  viddieei.  Hamer 
V.  Raymond,  5  Taunt.  789.  [1  Marsh.  363.  S.  C]  Supra,  989. 

(z)  Jefferies  v.  Duncomhe,  11  East,  226 ;  mpra,  351 ;  2  Camp.  3  ; 
4  T.  R.  561.  n. 

(a)  2  East,  437 ;  supra, 

(h)  1 1  East,  226 ;  2  Camp.  3.  Kirtland  v.  PounseH,  1  Taunt  570 ; 
where,  in  an  action  for  iise  and  occupation,  it  was  held  to  be  unneces- 
s^ary  to  state  in  what  parish  the  premises  are  Situate  ;  and  that  if 
the  parish  be  described  by  a  wrong  name,  it  is  immaterial,  if  it  be 
described  by  a  name  generally  known,  and  which  therefore  could 
'  not  mislead  the  defendant.    But  see  WUson  y,  Clark,  1  Esp.  C. 

273;  and  Pool  v.  CouH,  4  Taunt.  700. 

(e)  R.  V.  Summers  fy  others,  East's  P.  C.  785.  JFWIer's  case.  Ibid. 
R.  V.  Damford  $f  Newton,  Ibid. 

(d)  Wardle's  case.  East's  P.  C.  785. 

(e)  It  was  so  held  in  Pyc's  case,  (East's  P.  C.  785,)  where  the 
robbery  was  laid  to  have  been  committed  in  the  dwelfing-house  of 
Aaron  Wild  ay,  and  the  robbery  was  proved,  but  it  did  not  appear 
who  was  the  owner,  and  the  variance  was  held  to  be  immaterial. 
So  in  Joknston^a  case,  where  the  robbery  was  alleged  to  have  been 
committed  iu  the  dwelling-house  of /o^epA  Johnston,  and  it  appear- 
ed that  the  robbery  was  committed  by  the  prisooer,  Sarah  John- 
ston, in  the  dwelling-house  of  her  husband,  but  his  Christian  name 
did  not  appear.     East's  P.  C.  786. 

But  in  Durore^a  case  (Leach's  C.  C.  L.  290),  where  the  prisoner 
was  indicted  under  the  Black  Act  for  maliciously  shooting  at  A. 
Sanders,  in  the  dwelling-bouse  of  James  Brewer  and  John  Sanday, 
and  it  appeared  that  the  Christian  name  of  Brewer  was  not  JameSy 
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*  So  in  an  action  for  running  down  the  plaintiff's  boat       part 
in  the  Thames,  near  the  Half-way  Reach,  proof  *  that  it         iv. 


faut  John^  the  variance  Was  held  to  be  fatal.  But  the  words  of  the  *  1573 
Stat.  (9  Geo.  I.  c.  22,)  are  "  who  shall  maliciously  shoot  at  anv  per-  Place, 
son  in  an^  dwelling-house  or  other  place."  This  case;  which  was 
decided  by  Hotham,  B.  seems  to  have  been  completely  overruled 
by  Pve's  case,  which  was  later,  and  decided  by  aU  the  Judges.  (IV 
It  has  been  said,  that  where  an  injury  is  partly  local,  and  partly 
transitory,  and  a  precise  local  description  is  given,  a  variance  in 
proof  of  the  place  is  fatal  to  the  whole;  for  the  whole  being  one 
entire  fact,  the  local  situation  becoines  descriptive  of  the  transitory 
injury.  (R.  v.  Cranage ,  1  Salk.  385.)  The  defendants  were  in- 
dicted for  riotously  assembling  at  the  parish  of  St.  Giles  in  the 
Fields,  and  breaking  and  entering  the  bed-chamber  of  Sarah  S.  in 
the  dwelling-house  of  David  JamUy  and  taking  and  carrying  away 
thirty  yards  of  4|ifr.  Upon  evidence,  it  appeared  to  be  the  dwef- 
ling-house  of  Dirid  Jamaon ;  and  Lord  C.  J.  Parker  held  that  the 
in<£ctment  could  not  be  supported ;  and  he  said  that  this  was  not 
like  the  case  2  Roll.  Ab.  677,  And  he  cited  T%e  Queen  v.  Sudbury. 
Indictment  for  an  assault  and  battery  laid  as  a  riot ;  two  were  ac- 
quitted, and  two  found  guilty,  and  all  were  acquitted  ;  for  the  crime 
was  the  riot,  and  the  whole  offence  was  charged  under  that  speci- 
fication and  description.  So  of  the  playhouse.  Indictment  for 
acting  a  play,  and  speaking  obscene  words  in  such  a  parish,  in  a 

Elayhouse  in  LincoinVInn  Fields ;  if  there  be  no  tplayhouse  in 
incoln's-  nn  Fields  the  defendant  must  be  acquitted ;  for  though 
the  words  are  not  local,  yet  these  are  made  so.  One  mav  make  a 
trespass  local  that  is  not  so.  If  Uie  speaking  had  been  alleged  in 
Lincoln*s-Inn  Fields,  then  it  had  been  laid  as  venue ;  but  here  it 
is  otherwise,  for  here  it  is  alleged  as  a  description  where  the  play- 
house stood.  In  the  principal  case,  part  is  local,  and  part  is  not 
local ;  the  cubieulum  is  local ;  the  taking  and  carrying  away  is  not 
local ;  but  all  is  put  together  as  one  entire  fact,  under  one  descrip- 
tion, and  you  cannot  divide  them.  See  also  2  Haw.  c.  46,  s.  181, 
which  cites  the  case  of  R.  v.  Cranage^  and  Fielding's  Penal  Law, 
317 ;  and  lays  it  down  too  generaSy,  that  if  an  offence  be  laid  in 
a  parish,  in  the  house  of  /.  S,,  a  variance  will  be  fatal.  This  po- 
sition, however,  is  contrary  to  the  cases  above  cited,  and  is  not 
warranted  by  the  case  of  R.  v.  Cranage^  1  Salk.  385,  which  was 
founded  on  the  consideration  that  the  offence  was  j^arUy  local. 

And  where  a  trespass  to  g6ods  is  alleged  in  the  scime  count  with 
a  local  trespass,  a  transitory  count  has  been  held  to  be  necessary 
in  order  to  avoid  locality.    Smith  v.  MiUee^  1  T.  R.  475. 

In  Buller's  N.  P.  5,  it  is  laid  down,  that  if  it  be  alleged  in  an  ac- 
tion for  slander  that  the  defendant  in  dausa  ecclesia  Litchfield, 
spoke  the  words,  the  place  being  laid  not  as  a  venue,  but  as  a  de- 
scription of  the  offence,  must  be  proved.  But  a  quccre  is  subjoined 
in  the  margin.  Yet,  notwithstanding  the  above  authorities,  consi- 
dering that  it  is  settled  that  a  defendant  may  be  found  guilty  of 

(1)  FAn  indictment  for  a  riot  in  pulling  down  a  dwelling-house, 
as  well  as  for  burglary,  must  set  forth  correctly  whose  house  it  is ; 
and  therefore  where  the  indictment  charged  that  it  was  the  dwel- 
ling-house of  A.,  and  it  appeared  that  A.  was  a  feme  covert,  a  new 
trial  was  granted.     TTie  State  v.  Martm,  2  Murphey,  533.} 
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PABT       was  done  in  the  Half-way  Reach  is  sufficient,  the  place 
IT.         being  perfectly  immaterial  (g). 

But  it  seems  that  wherever  the  allegation  of  place  is 

Place.  descriptive  of  the  terms  of  a  contract,  the  proof  most  cor- 

respond with  the  averment.  (1) 

Thus,  if  in  an  action  against  a  carrier  the  contract  be 
alleged  to  be  to  carry  from  A.  to  B.,  the  termini  are  mate- 
rial(A). 

part  of  that  with  which  he  is  charged,  if  it  amount  to  an  indicta- 
ble offence,  qu,  whether  he  may  not  be  convicted  of  that  which  is 
merely  transitory,  although  the  prosecutor  fail  as  to  the  locatpart 
by  reason  of  variance.  See  the  case  of  R,  v.  Whitt^  East's  P.  C. 
780 ;  Leach's  C.  C.  L.  286.  IL  v.  Woodward^  East's  P.  C.  780 ; 
Leach's  C.  C.  L.  287 ;  where,  although  it  was  held  that  the  prison- 
ers could  not  be  found  guilty,  either  of  burgl^,  or  under  the 
Stat,  of  Anne,  of  stealing  in  a  dwelling-house  to  the  amount  of 
40*.,  by  reason  of  variance  in  the  name  of  the  owner  of  the  dwel- 
ling-house, yet  it  does  not  appear  that  the  objection  was  held  to 
extend  to  the  simple  larceny.  And  in  il.  v.  DamM^  East's  P.  C 
780,  where  the  prisoner  was  acquitted  of  a  burglary  alleged  to  have 
been  committed  in  the  diotUing-houst  of  William  Pearce,  and  it 
appeared  that  it  was  the  house,  but  not  the  dweUifig-honse  of 
Pearce,  the  prisoner  was.  recommended  to  mercy  upon  condiHan  of 
trarupfniation. 

As  a  defendant  may  be  convicted  of  the  transitory  part  of  an 
offence,  though  he  be  acquitted  of  the  local  part ;  and  as  it  seems 
to  be  now  established,  that  if  the.  transitory  part  alone  had  been 
charged  he  might  have  been  convicted,  notwithstanding  the  vari- 
ance from  such  local  description,  it  seems  to  follow  that  he  may  be 
convicted  of  the  transitory  part  alone,  notwithstanding  such  a  va- 
riance; for  as  neither  mere  locality  alone,  nor  the  omission  to 
prove  the  whole  of  the  charge,  would  have  been  fatal,  it  is  difficult 
to  conceive  why  the  conjoint  variance  should  be  fatal. 

(g)  Drewry  v.  Twiaa,  4  T.  R.  558. 

(h)  Tucker  v.  Cracklinj  2  Starfcie's  C.  385.  See  also  MlktU  v. 
Wtbimj  2  B.  &  P.  116 ;  mipm,  354.  iMez  v.  De  TasUtj  1  B.  &.  B. 
538.  In  the  case  of  Frith  v.  (Sray  (  4  T.  R.  561,  n.),  in  an  action 
for  not  procuring  the  plaintiff  a  booth  at  a  horse-race  to  be  run  on 
Barnet  Common,  in  the  county  of  MiddleaeXf  it  was  proved  that  the 
whole  of  Barnet  Common  was  in  the  county  of  Hertford.  But 
Lord  Mansfield  and  the  rest  of  the  Court,  on  a  motion  for  a  new 
trial,  on  the  ground  of  variance,  held,  that  as  it  was  perfectly  imma- 
terial whether  Barnet  Common  was  in  Middlesex,  or  not,  those 
words  might  be  rejected  as  surplusage.    Sed  qu. 

A  declaration  alleging  a  retainer,  to  cause  the  plaintiff's  ship  to 
proceed  to  GoUenburgh,  in  order  that  she  might  afterwards  pro- 
ceed to  Petersburgh,  is  not  proved  by  evidence  of  a  retainer  to 
cause  the  ship  to  proceed  to  Gottenburgh,  and  afterwards,  under 


(1)  [In  a  special  action  on  the  case,  where  the  declaration  laid  a 
promise  to  pay  \l(U.  5«.  at  A.  and  the  proof  was  of  a  promise  to  pay 
1132. 13«.  id,  at  B.  the  variance  was  held  to  be  fatal.  Umbthocktr 
V.  Russelly  2  Yeates,  339.]  # 
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So  where  the  defendant's  tenancy  of  land  in  F.  wlas  part 

*  alleged  to  be  the  consideration  of  his  promise  to  treat  it  iv. 
in  a  husband  like  OMtiiner,  and  it  was  proved  that  the  land 


was  in  F.  &  C,  the  Variance  was  held  to  be  fatal  (t).  *  1674 

So  in  an  action  of  covenant  on  a  lease  of  coals,  where  ^^^^»* 
the  declaration  alleged  the  lands  to  be  situate  in  the  pa* 
rish  of  19.  SlM.  instead  of  in  the  parishes  of  B.  &  M.  \k). 

An  action  for  a  nuisance  to  the  plaintiff's  real  proper- 
ty, whether  corporeal  or  incorporeal,  is  local,  and  the 
action  must  be  brought  in  the  county  where  the  property 
is  situate  (/). 

But.it  is  not  necessary  to  describe  the  precise  local 
situation  either  of  the  property  injured,  or  of  the  grava- 
men (m). 

And  unless  a  precise  description  be  given,  the  place , 
mentioned  will  be  ascribed  to  venue^  and  not  considered 
to  be  descriptive  (n). 

But  if  in  such  case  a  precise  local  description  be  given, 
it  must  be  proved  as  laid,  and  a  variance  will  be  fatal  (o). 

Proof  that  the  place  is  usually  and  commonly  known  oy 
the  description  used  in  the  declaration  is  sufficient. 

Where,  in  an  action  for  a  nuisance  to  the  plaintiff's 
*  house,  "  at  Sheerness  in  the  county  of  Kent,"  it  was  *  1575 
proved  that  the  house  was  situated  in  the  adjacent  parish 
of  Minster,  but  that  both  places  were  usually  known  by 
the  name  of  Sheerness,  it  was  held  to  be  sufficient  (p).  (1) 

particular  conditions,  to  Peteraburgh.  Lopes  v.  De  TcuUt,  1  B.  &  B. 
538. 

({)  Pool  V.  CouH,  4  Taunt.  700. 

(k)  Morgan  v.  Edumrds^  2  Marsh,  96.     [6  Taunt.  394.  S.  C]  in- 
fra^  1577.     But  it  was  also  held,  that  an  allegation  that  the  lands 
were  in  the  occupation  of  A.  B.  and  C,  instead  of  in  the  stveral 
occupations  of  A.,  jB.,  and  C,  was  sufficient. 

(I)  Mersey  and  IrtoeU  ^avigaHon  Company  v.  Douglas,  9  East, 
497.  And  where  no  local  situation  in  sucn  case  is  alleged,  it  will  be 
presumed  to  be  situate  in  the  county  specified  in  the  marffin  ( fFar^ 
ren  v.  ^e66, 1  Taunt.  379).  Thus,  an  aUegation»that  the  defendant 
suffered  a  spout  to  be  out  of  repair  at  A,  in  the  county  of  £.,  is 
equivalent  to  an  averment  that  it  was  situated  there.  Warren  v« 
mhb,  1  Taunt.  379. 

(m)  Mersey  if  brweU  J^avxgaiton  Company  v.  Douglas,  2  East,  497. 

(n)  Ibid. 

(0)  2  East,  500 ;  supra,  350.    Hamer  v.  Raymond,  [1  Marsh.  303.] 
5  Taunt.  789.    Supra,  1570. 

(p)  Burbige  v.  Jakes,  1  B.  &  P.  225.  And  semhle,  the  allegation 
might  at  all  events  have  been  referred  to  venue.     Vide  supra,  1570. 

(1)  [But  where  the  declaration  was  for  obstructing  the  waters  of 
VOL.  in.  65 
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PART  Where  the  local  description  of  property  within  a  parish 

IV.         is  material,  it  is  sufficient  to  prove  it  to  be  a  parish  by 
■  general  reputation,  having  churchwardens  and  overseers 

Place.  belonging  to  it,  although  it  be  in  fact  but  a  hamlet  (o). 

And  where  premises  aie  described  to  be  situated  in  a 
particular  parish,  it  is  sufficient  to  prove  that  the  parish  i» 
usually  known  by  the  name  of  description  (r). 

And  proof  that  the  parish  is  usually  described  by  the 
name  of  a  saint,  or  by  any  other  addition,  which  is  omit- 
ted in  the  pleadings,  will  not  be  material  {s). 

In  ejectment,  the  premises  were  alleged  to  be  situate  at 
Farnham,  but  were  proved  to  be  situate  at  Farnham  Royai, 
and  it  was  held  to  be  sufficient,  as  it  was  not  shown  that 
there  were  two  Famhams  {t). 

So  where  the  penalty  in  a  conviction  was  adjudicated  to 
the  poor  of  the  parish  of  St  Mary,  Lambeth,  but  the  o{^ 
fence  was  proved  to  have  been  committed  in  the  parish  of 
Lambeth,  it  was  held  to  be  sufficient,  there  being  no  evi- 
1576  dence  to  show  that  there  were  two  *  parishes  of  that 
name(»).  And  although  there  be  two  parishes  of  the 
general  name,  the  general  description  will  be  sufficient  (ti). 

But  where,  in  trespass  for  breaking  and  entering  a  house 
situate  in  the  parish  of  Clerkenwell,  it  was  proved .  thai 
there  were  two  parishes  in  Clerkenwell,  the  one  known  by 
the  name  of  St.  John,  the  other  by  the  name  of  St.  James, 
but  that  the  whole  was  generally  known  by  the  name  of 
Clerkenwell,  the  description  was  held  to  be  insufficient  (x). 

(q)  2  Camp.  5,  n.  See  Kirtland  v.  Pounsttt^  1  Taunt.  570;  «t- 
pra^  1127. 

(r)  KirOand  v.  Pormsett,  1  Taunt.  570.  GoodtiUe  y.  WalUr,  4 
Taunt.  671. 

(«)  In  GoodtiUe  v.  Walter,  4  Taunt.  671,  the  Court  said  that  the 
case  in  which  the  variance  between  the  parish  of  Chelsea  and  the 
parish  of  St.  Luke,  Chelsea,  had  been  held  to  be  fata),  had  been 
overruled  by  the  case  of  KirUand  v.  Pounaett,  1  Taunt.  570. 

(t)  Doe  V.  SaUeVy  13  East,  9. 

(i)  R.  y.  Glossop,  4  B.  &.  A.  616.  And  note,  that  Lord  Ellenbo- 
rough  said  that  the  variance  would  not  be  material  in  ejectment. 

(u)  Doe  d.  James  v.  Harris,  5  M.  &  S.  326.  For  the  description 
is  correct,  as  far  as  it  goes;  there  is  no  variance,  although  the 
two  parishes  are  usuliUy  distinguished  by  an  addition. 

(x)  TayUir  v.  Hooman,  1  Moore,  161.  Tamen  qu.  The  plaintiff 
was  nonsuited ;  and  a  new  trial  was  moved  for,  on  an  affidavit 
stating  that  the  whole  district  was  generally  known  by  the  name 


1).  creek,  and  the  evidence  was  of  obstructions  in  the  waters  near 
the  mouth  of  D.  creek,  the  variance  was  held  to  be  fatak     Funk  v. 
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And  where,  in  an  action  for  an  excessive  distress,  the       part 
premises  were  laid  to  be  in  the  parish  of  St.  George  the  Mar-         rv. 

tyr,  Bloomsbury,  and  were  proved  to  be  in  the  parish  of ■ 

St.  George,  Bloomsbury,  it  was  held  that  the  descriptibn  !*'*««• 
was  improper  (y). 

Where  the  premises  in  ejectment  were  described 
as  situated  in  the  united  parishes  of  St.  Giles  in  the 
Fields,  and  St.  George,  Bloomsbury,  and  it  appeared 
that  the  premises  were  in  fact  situated  in  the  parish 
of  St.  George,  Bloomsbury,  and  that  the  parishes 
were  united  by  act  of  parliament  for  maintaining  their 
*  poor,  but  for  no  other  purpose,  the  variance  was  held  to  *  1577 
be  fatM  {z). 

Where  the  premises  in  ejectment  were  alleged  to  be 
situate  in  the  parish  of  West  Putworth  and  Bradwordiy, 
and  it  was  proved  that  part  were  in  the  parish  of  West 
Putworth,  and  part  in  the  parish  of  Bradworthy,  it  was 
held  to  be  sufficient ;  and  that  the  declaration  was  to  be 
construed  as  alleging  the  premises  to  be  so  situated  (a). 

In  an  action  for  non-residence,  the  description  of  the 
parish  of  St.  Ethelburgh  for  St.  Ethelburgha,  is  fatal  (J). 

An  allegation  that  3.  B.  was  a  constable  of  the  parish 
of  St,  Paul,  Covent  Garden  is  not  satisfied  by  evidence 
that  he  was  presented  as  a  fit  person  to  serve  as  constable 
for  that  parish,  but  sworn  in  to  serve  for  Westminster 
generally  (c). 

As  natural  persons,  as  well  as  aggregate  corporate  bo-  Name. 

of  St.  Jatnes,  Clerkenwell,  and  statutes  were  referred  to  in  which 
it  was  so  described.  Gibbs,  C.  J.  observed  that  the  acts  referred 
to  were  not  part  of  the  public  statutes ;  but  the  Court  gave  leave 
to  amend,  on  payment  of  costs,  by  adding  another  count. 

(y)  Harris  v.  Cooke^  2  Moore,  587.  [8  Taunt.  539.  S.  C]  The 
Court  said  that  it  should  have  been  described  by  its  known  and 
popular  name,  and  not  by  its  general  description ;  St.  George, 
Bloomsbury,  was  dedicated  to  King  George  the  First,  and  St. 
George  the  Martyr  is  quite  a  distinct  parish. 

Doe  d.  JamtM  v.  Harris^  5  M.  &  S.  9^6 ;  in  that  case  a  fine  de- 
scribed the  lands  as  situate  in  the  parish  of  Wtsthury;  there  were 
two  parishes  of  that  name,  Westbury  on  Trym,  and  Westbury  on 
Severn,  in  the  latter  of  which  the  premises  wero  situate,  and  it 
was  held  that  there  was  no  variance. 

(z)  GoodtitU  d.  Pinsent  v.  Lammimanj  2  Camp.  274. 

(a)  GoodttUe  d.  Bremridge  v.  Walter,  4  Taunt.  G71.  Soetlie  cas(^ 
oi  Morgan  v.  Edwards,  2  Marsh.  96 ;  [6  Tiunt.  394,  S.  C]  sttjpra, 
1574.  In  the  latter  case  the  evidence  varied  from  tlic  written 
description  in  the  lease. 

(b)  fVUson  V.  Gilbert,  2  B.  &  P.  281.     Supra.  1200. 
fr)  Goodes  V.  niteafly.  1  Camp.  231. 
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dies,  must  be  described  by  name,  an  allegation  c^  the 
name  of  any  such  person  or  body,  whose  existence  is  esaen- 
^  tial  to  the  claim  or  charge,  is  necessarily  dtscripiine^ 
and,  consequently,  a  variance  is  generally  fatal.  Wnere, 
however,  the  name  of  a  party  to  the  action  or  indictment 
is  mistaken,  the  objection  must  be  taken  by  plea  of  the 
misncHner  in  abatement,  and  cannot  be  taken  by  a  plea  in 

bar  ((/)* 

Where  a  corporation  was  sued  by  the  name  of  the 
Mayor  and  Burgesses  of  Stafford,'  and  on  production  of 
the  charter  it  appeared  that  they  were  ''  The  Mayor  and 
*  1578  Burgesses  of  the  borough  of  Stafford,  in  the  coi|iity  *of 
Stafford,''  the  Court  held  that  the  variance  was  not  fiita], 
under  a  plea  of  not  guilty  to  a  declaration  in  case,  hot 
that  the  misnomer  might  have  been  pleaded  in  abate- 
ment (e).  But  if  there  be  no  such  corporation  the  objec- 
tion is  available  in  bar  (/)• 

Upon  the  trial  of  an  ejectment  on  the  demise  of  the 
mayor,  Slc.  of  the  borough  tovm  of  Jlfo/don,  it  appeared 
from  the  charter  thit  they  were  incorporated  by  the 
description  of  the  mayor,  &c.  and  commonalty  of  Maiden ; 
and  it  was  held  that  the  variance  was  immaterial,  the  char- 
ter showing  that  Maiden  was  a  borough  town  (g). 

The  misnomer  of  persons  whose  existence  is  essential  to 
the  charge  or  claim  is  usually  a  fatal  variance. 

An  in£ctment  charging  the  prisoner  with  having  per- 
sonated M^ann,  is  not  satisfied  by  proving  his  personation 
of  M'Cam  (A). 

(d)  1  B.  &  P.  40.    [16  Mass.  Rep.  146. 147.] 

(e)  Maymr  and  Burgesses  of  Stafford  v.  Bolton^  1  B.  &  P.  40.  In 
an  action  for  stock,  the  South  Sea  Company  were  described  as 
tradinff  ad  Maria  Austriaiia^  and  it  was  held  that  the  variance  was 
iktal ;  but  the  plaintiff  had  leave  to  amend.  Tarml  ▼.  ^^fynswartk^ 
Str.  787. 

(/)  Ibid,  and  Bro.  Misn.  73. 

(g)  Dos  Y.  MiUer,  1  B.  &  A.  699.  And  see  the  cases  of  the 
DiSn  and  Ckamtsr  of  Carlide,  10  Co.  \fU ;  of  the  Dean  and  Canons 
•[Windsor^  Ibid.  Dr.  Avraiffi  case,  1 1  Co.  19 ;  Cro.  Eliz.  816.  [See 
Th»  Peopky,  Runktl,  9  Johns.  147.] 

(k)  R.  v.  TasseUy  Cor.  Wood,  B.  Kent  Lent  Ass.  1818,  and  after- 
wards before  the  Judges.  Tarbart  for  Tabart  is  a  fatal  variance  in 
a  bail-piece  (Btngkam  v.  Dickie^  5  Taunt.  81  i);  so  Shakspear  for 
Skake^earf  on  a  plea  in  abatement.  If  a  defendant  be  arrested  by 
a  wrong  Christian  name,  as  Berend  for  Bernard^  the  Court  will  dis- 
chaive  him  on  motion  ( Wiiks  v.  Lorck,  2  Taunt.  399).  See  also 
Aam  V.  bines^  4  M.  &  S.  360.  So  where  a  party  having  two 
Christian  names  is  sued  by  one  enly  (Arhouin  v.  WtHoug^y, 
I  Marsh.  477).    Seeus,  where  he  has  dealt  with  the  party  by  the 
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*  So  Couch  for  Crouch  is  a  fatal  variance,  in  the  de-  pabt 

scription  of  a  party  to  a  bill  of  exchange  (a)  {\).  iv. 

of  dignity  will 


So  a  misdescription  of  a  name  of  dignity  will  be  fatal. 


The  declaration  in  an  action  for  a  malicious  prosecution  MiBnomer 
alleged  that  the  defendant  went  before  R.  C,  baron  Wa-  of  pewonsM 
terpark,  of  WaUrfork^  in  the  county  of  A. ;  the  proof  was, 
that  he  went  before  R.  C.  baron  Waterpark,  of  Water^ 
park^  in  the  county  of  jS.  ;  and  the  variance  was  held  to 
be  fatal  {k). 

An  allegation  that  J.  <S.,  otherwise  R.  5.,  made  a  deed, 
is  not  supported  by  evidence  that  J.  S.  made  a  deed  by 
the  name  ofR.  S.  (/). 

So  a  declaration  against  a  party  in  his  right  name,  al- 
leging that  he  executed  a  bond  in  a  different  name  is 
bad  (m). 

If  the  plaintiff  allege  that  a  promissory  note  was  made 
payable  to  him,  or  that  a  promise  was  made  to  him,  and 
on  proof  of  the  instrument  or  contract,  it  appears  to  have 
been  made  to  another,  it  is  no  variance  if  the  plaintiff 
show  that  he  was  the  person  really  meant,  for  that  is  the 
legal  effect  (n). 

Where  a  person  is  described  by  name  simply,  without 
addition,  proof  that  there  are  two  persons  of  that  name  is 
no  variance,  for  the  allegation  is  still  true. 

*  Upon  an  indictment  for  an  assault  upon  t!ilizaheth  Ed-  *  1580 
toardSf  it  appeared  that  there   were  two  of  that  name, 
mother  and  daughter,  and  that  in  fact  the  assault  had  been 

name  by  which  be  is  sued  ( Walker  v.  fFUUmghby^  6  Taunt.  530 ; 
8.  C.  3  Marsh.  230) ;  or  where  the  name  is  idem  sonansy  as  Befiedeth 
for  Beniditto.    MUhol  v.  BenidiUo,  2  Taunt.  401. 

(i)  WTiitweU  v.  Bennett,  3  B.  &  P.  559.  So  if  in  an  action  on  the 
statute  of  usury  a  bill  of  exchange  be  alleged  to  be  drawn  on  John  K, 
instead  of  Abraham  K,    Hutchinson  v.  Piper,  4  Taunt.  810. 

(k)  fFaUerf  y.  Mace,  2  B.  &  A.  756. 

(I)  Hyckman  v.  ShotboU,  Dyer,  279.  b.  pi.  9. 

(m)  GotUdv.  Barnes,  STaunuSM. 

(n)  WiUis  V.  Barrett,  2  Starkie's  C.  29.  MoUer  v.  Lambert,  2  Camp. 
548.  And  see  Btiss  v.  Clivc,  4  M.  &  S.  13.  Secus,  in  the  case  of  a 
writ.    Seandover  v.  Wame,  2  Camp.  270,  or  specialty. 


(1)  [Where  a  declaration  recited  that  E.  Brown  was  attached  to 
answer,  ^cJ  and  then  clmrged  the  defendant  as  Elisha  Brown,  on 
a  bill  of  exchange  drawn  by  him  in  favor  of  the  plaintiff;  a  bill  of 
exchange  signed  E.  Brown,  the  handwriting  of  which  was  proved 
to  be  that  of  Elijah  Brown,  was  held  to  be  inadmissible.  Craig  v. 
Brown,  1  Peters'  Rep.  139.] 


«^^^^^^HV^"V^«"V^PP^ 


1580  VARIANCE. 

PABT       made  upon  the  daughter ;  and  the  conviction  was  held  to 
TV.         be  good  (o). 
«..i_i^^      rat  a  description  of  persons  by  the  name  by  which  they 
Misnomer        are  commonly  known  is  usually  sufficient, 
ofpertons.  Proof  that  certain  officers  in  the  town  o(^.  within  the 

parish  of  B.  have  always  been  called  the  churchwardens  of 
Aj  is  sufficient  to  warrant  the  description  of  them  as  the 
churchwardens  of  .4.  (p). 

And  proof  that  the  name  alleged  is  the  reputed  name  is 
usually  sufficient. 

Where  an  indictment  charged  the  prisoner  with  having 
stolen  the  property  of  Victory  baroness  Turkheim,  the  pro- 
secutrix ;  and  the  proof  was  that  her  real  name  was  Selina 
Victoire ;  that  baroness  Turkheim  was  her  real  title,  but 
that  she  was  usually  known  by  the  name  of  baroness 
Turkheim  ;  the  Judges  held  that  the  description  was  suf- 
ficient (9)  (1)- 

The  misnomer  of  a  party  to  the  proceeding,  whether 
civil  or  criminal,  can  usually  be  taken  advantage  of  by 
plea  in  abatement  only,  and  is  immaterial  where  the  de- 
fendant pleads  in  bar. 

And  where  a  defendant  in  assumpsit  has  let  judgment  go 
by  default,  the  other  defendants  cannot  take  advantage  of 
a  misnomer  of  that  defendant,  proof  being  given  that  he 
has  been  served  with  process  (r). 
^1581  Where  the  defence  to  an  action  by  Elizabeth  H.  *  was,  a 
judgment  against  the  defendant,  as  garnishee,  in  the  ma- 
yor^s  court,  in  an  action  against  the  present  plaintiff,  in 
which  she  was  called  EUiza  H,  satisfaction  having  been 
entered,  it  was  held  that  the  variance  was  not  material, 
proof  having  been  given  that  she  was  known  by  the  name 
of  Eliza^  as  well  as  by  that  of  Elizabeth  (s). 

(0)  Rtx  y,  Peace^  3  B.  &  A.  579.  But  if  father  and  son  be  botli 
called  A,  B,  by  A.  B.  simply,  the  father  shall  be  intended.  Ltpiot 
V.  Browne,  1  Salk.  7.  ffilson  v.  Stubs^  Hob.  390.  Sweeling  v. 
Fotvler,  1  Starkie's  C.  106.    Supra,  939. 

(p)  Stead  V.  Heaton,  4  T.  R.  669. 

(q)  SuWb  case,  Leach,  1005.  See  also  Mary  Grahatn's  case, 
Leach,  619. 

(r)  Dickenson  v.  Bowes,  10  East,  110. 

(s)  Huxham  v.  Smith,  2  Camp.  J  9. 

(1)  [Where  an  indictment  for  stealing  a  horse  laid  it  to  be  the 
property  of  Stephen  Harris,  and  it  appeared  that  the  owner's  name 
was  Harrison,  but  that  he  was  sometimes  called  Harris ;  this  was 
held  sufficient  to  support  the  indictment.  The  State  v.  Francf, 
1  Overton's  Rep.  434.J 


ACT.—PARTIES.  1581 

If  plaintiffs  describe  themselves  as  the  assignees  ofd9,  part 

proof  that  they  are  assignees  under  a  joint  commission  iv 
against  A.  and  B.  is  no  variance  (I). 


To  satisfy  an  allegation  that  a  party  did  a  particular  Character. 
act,  it  is  sufficient  to  prove  that  tne  act  is  his  in  legal    ^^* 
effect. 

In  an  action  of  debt  against  J5.  alone,  on  a  joint  bond  of 
A.  and  J3.  where  B.  pleads  payment,  proof  that  j^.-paid 
the  debt  will  support  the  issue  (u). 

Debt  on  bond  against  the  executors  of  Sialwood ;  plea 
that  Hicks  was  a  co-obligor,  and  that  on  a  day  specified 
Hicks  and  Stalwood  paid  the  money  ;  it  was  held  that  this 
was  proved  bv  evidence  that  Stdboood  paid  one  half  during 
his  life,  and  Hicks  the  remainder  after  his  death  (x). 

In  an  action  on  the  case  against  the  master  of  a  ship 
for  loss  of  soods,  it  was  alleged  that  the  plaintiff  was  to 
pay  the  defendant,  but  the  Jury  found  that  the  plaintiff 
was  to  pay  the  ship-owners,  and  that  the  latter  were  to  pay 
the  defendant ;  and  the  Court  held  that  the  allegation  was 
supported,  since  the  plaintiff  did  in  effect  pay  the  defen- 
dant (y). 

In  an  action  by  the  consignor  of  goods  against  the  *  car-  *  1582 
rier,  on  an  undertaking  to  carry  them  for  a  certain  hire 
and  reward,  to  be  paid  by  the  plaintiffs,  proof  of  an  agree- 
ment, as  between  the  consignor  and  consignee,  that  the  Parties. 
latter  shall  pay  the  carriage,  does  not  disprove  the  allega- 
tion, the  consignor  being  in  point  of  law  liable  to  the  de- 
fendant {z). 

An  allegation,  in  an  action  on  an  indemnity  bond,  that 
A.  and  B,  (the  parties  indemnified)  advanced  certain 
money  to  D.,  is  satisfied  by  proof  of  the  advance  of  the 
money  by  A.  B.  and  C,  the  latter  being  a  dormant  part- 
ner (a). 

Where  the  fact  alone  is  material,  and  the  agent  imma- 
terial, a  variance  as  to  the  latter  will  not  be  fetal.  If 
a  declaration  on  a  bill  of  exchange  aver  a  presentment 

'   (t)  Harvey  tf  others  v.  Morgan^  2  Starkie's  C.  17.    Vide  svpra^ 
1491,  2.  and  tit.  Bankruptcy. 

(u)  P.  C.  Rep.  Temp.  Hardw.  133. 

(x)  Groves  v.  the  Executors  o/Stalu>oodj  Rep.  Temp.  Hardw.  133. 

(y)  Morse  v.  Slwy  1  Ventr.  190.  238. 

(z)  Moore  v.  fVUson,  1  T.  R.  659.  And  see  Davis  v.  James,  5  Burr. 
9680.     Vale  v.  Bayle,  Cowp.  294. 

(a)  Harrison  v.  Fitzhenryy  3  Esp.  C.  238. 


1582  VARIANCE. 

PART       by  A.  B.  it  is  sufficient  to  prove   a  settlement  by  ano- 
iT.         ther  {b\. 
—_-......      In  all  civil  cases,  aod  in  prosecutions  for  misdemeanors, 

Act.  it  is  a  general  rule,  that  an  allegation  that  a  party  did  an 

Parties.  ^^i  jg  snst  lined  by  evidence  that  he  caused  it  to  be  done 

by  another,  according  *to  the  well-known  maxim,  qui  facit 
per  alium  facit  per  *c  ( 1 ). 

In  an  action  against  A.  for  damage  occasioned  by  his 
negligence  in  driving  a  carriage,  it  is  sufficient  to  prove 
that  the  damage  was  occasioned  by  the  negligence  of  his 
servant  (c). 

An  averment  that  the  defendants   accepted  a  bill  of 
*  1583  *  exchange  is  satisfied  by  evidence  of  an  acceptance  by 
their  authorized  agent  {d). 

But  an  allegation  that  the  plaintiff  employed  A.  to  re- 
pair damage  to  a  house,  and  to  alter  a  ro<Nn,  is  not  sup- 
ported by  evidence  that  an  insurance  companv  employed 
A.  to  repair,  and  that  the  plaintiff  employed  him  to  alter 
the  room  (f>). 

An  alleffation.  that  A.  sold  a  chattel  to  B.  by  writing,  is 
not  proved  by  evidence  that  B.  was  the  purchaser  at  an 
auction,  and  that  .^.'s  agent  wrote  fi.'s  name,  as  the  buyer, 
in  the  printed  catalogue,  and  that  B.  gave  his  promissory 
note  for  the  sum  (fy 

(b)  Boehm  v.  CampbtUj  1  6ow,  55. 

(e)  Brucker  v.  Fromoni,  6  T.  R.  659.  If  A.  and  B.  being  car- 
riers, borse  a  cart  eacb  for  his  own  share  of  tbe  road,  they  are  jointly 
liable  for  the  uegUgeace  of  the  servant  of  either,  ffaland  v.  El- 
kinsj  1  Starkie's  C.  272.  But  as  to  allegations  that  tbe  principal  has 
subscribed  an  instrument,  which  has  in  fact  been  subscribea  by  an 
agent,  see  Levy  v.  fVilson,  5  Esp.  C.  180.  Hdmdey  v.  Loader, 
2  Camp.  450,  supray  228. 

(d)  Hew  V.  HestUine^  2  Camp.  604.  See  Coart  v.  Oibleiy  4  Esp. 
0.231. 

(e)  ffitherington  v.  Buekland,  Rep.  Temp.  Hardw.  309. 

(f)  Symonds  v.  BaU,  8  T.  R.  151. 


(1)  [In  an  action  against  two  or  more  persons  on  a  promissory 
note,  with  a  joint  name  or  firm,  if  the  declaration  contain  no  aver- 
ment that  the  defendants  were  partners,  or  acted  under  the  firm, 
but  that  the  defendants  made  the  note,  their  own  proper  hands  and 
names  beinff  thereto  subscribed  ;^proof  that  one  of  the  defendants 
subscribed  the  note  with  the  joint  name  or  firm,  will  not  CRipport 
the  contract  as  laid.  Pease  tf  al,  v.  Morgan^  7  Johns.  4^.  Where 
the  declaration  stated  that  the  defendants,  by  a  certain  writing 
under  their  hands,  &c.  promised  to  pay,  and  a  note  signed  for  the 
defendants  by  their  attorney  was  produced  in  evidence,  it  was  held 
that  there  was  not  a  variance.    Phelps  v.  Riley  if  al.  3  Conn.  Rep. 


ACT.— CONSEaUENCE.  1 583 

An  aveniient  of  an  agreement  to  deliver  goods  to  A.  is  pakt 

not  proved  by  evidence  of  an  agreement  to  deliver  eoods  iv. 
to  the  bearer  of  a  receipt  for  the  goods  given  by  the  defen- 


dant ig).  Act. 

Where  the  consideration  was  alleged  to  be  the  releas-  P"«»«8. 
ing  of  certain  goods  distrained  for  rent  to  the  plaiatiff^s 
tenant  J  and  evidence  was  given  of  a  promise  on  considera-- 
tion  of  retaming  the  goods  to  ihe  defendant j  the  variance 
was  held  to  be  fatal  (A). 

In  an  action  for  an  amercement  in  a  court-Ieet,  an  alle* 
gation  that  the  court  was  held  before  the  steward  is  not 
proved  by  evidence  that  it  was  held  before  his  deputy  (t). 

An  averment  of  an  absolute  assignment,  alleged  as  *  a  *  1584 
consideration  for  a  promise,  is  not  supported  by  proof  of  a 
qualified  assignment  (k). 

Where  a  wrongful  act,  and  an  injurious  consequence  Contequtnce' 
are  ajlesed,  the  consequence  must  be  shown  to  result  im- 
mediately from  the  act ;  it  is  not  sufficient  to  connect  the 
act  with  a  remote  consequence,  by  evidence  of  interme- 
diate causes. 

Where  the  plaintiff  alleged  that  the  defendant  placed 
and  continued  a  heap  of  earth,  by  means  of  which  the 
refuse-water  was  prevented  from  flowing  from  the  plain- 
tiff's house  to  a  certain  ditch,  and  the  proof  was  that  the 
earth  had  been  so  placed  originally,  as  not  to  obstruct  the 
water,  but  that  in  process  of  time  the  earth  was  trodden 
down,  and  fell  into  the  ditch,  and  obstructed  it,  it  was  held 
vto  be  a  variance  (2). 

An  allegation  that  the  defendant  diverted  and  turned  a 
stream  of  water  is  not  proved  by  evidence  that  by  inter- 
rupting its  course  and  penning  it  back  he  caused  it  to 
overflow  the  plaintifTs  premises  {m). 

An  allegation  of  damage  from  tne  unskilful  steerage  of 

[g)  Samuel  v.  Darch  If  otfters,  3  Starkie's  C.  60. 

(h)  L^ery  v.  Goodson,  4  T.  R.  687. 

(t)  ffyviU  V.  Shepherd^  1  H<  B.  162.  For  aemhUf  a  deputy  cannot 
be  appointed  without  special  authoritv,  under  a  particular  grant, 
or  by  established  usage.  See  4  Inst.  8o.  And  see  Crtry  v.  WheaUVf 
1  H.  B.  16a  n. 

(k)  Vamandau  v.  Burt^  1  Bfoore,  42. 

(I)  FUzsinuma  v.  htgits^  5  Taunt.  5d4.  Case,  for  so  negligently 
palUng  down  a  party  wall  that  plaintiff's  ceUar  was  weakened  and 
tell  in,  and  his  wine  was  destroyed ;  the  proof  was,  that  the  injuir 
was  caused  by  the  defendant's  placing  a  quantity  of  bricks  in  pull- 
inff  down  the  wall  on  the  cellar,  oer  quodj  &c.  and  the  variance  was 
held  to  be  immaterial.    King  v.  WUtiamson, 

(m)  OriJUhsY,  Marswy  6  Price,  1. 
VOL.  in.  66 


1584  VARIANCE. 

PART       the  defendant's  ship  is  not  satisfied  bv  evidence  of  damage 
IV.         from  the  improper  stowing  of  the  defendant's  anchor  (n). 

If  the  declaration  allege  a  special  damage,  that  the 

A<^<-  plaintifi'gave  bail  to  the  sherififat  the  return  of  the  writ, 

It  is  not  proved  by  evidence  that  he  paid  the  debt,  and  l(tf. 
for  costs,  into  the  hands  of  the  sheriflr(o). 
Agent.  A  variance  as  to  the  number  of  agents  seems  to  be  im- 

1585  material,  unless  the  number,  from  the  nature  *  of  the  ease, 
operate  by  wav  of  description  of  the  charge  or  claim. 
pai^ef/^  If  w4.  be  indicted  as  accessory  to  B.  &  C.  he  may  be 

convicted  on  proof  that  he  was  accessory  to  a  felony  com- 
mitted by  B.  alone,  or  by  B.  &  C.  together  with  D.  (p). 

An  allegation  in  perjury,  that  the  oath  was  taken  before 
E.  W.  one  of  the  justices  of  assize,  is  proved  by  evidence 
that  it  was  taken  before  E.   fV.  and  another  justice  of 
assize  {q). 

In  general,  in  actions  for  torts,  it  is  sufficient  if  the  in- 
jury be  proved  to  have  been  committed  by  one  only  of 
the  defendants,  who  may  be  convicted,  and  the  rest  ac- 
quitted (r). 

Where  three  promise  to  do  an  act  upon  request,  a  re- 
quest to  one  is  a  request  to  all  {$), 

Where  it  was  alleged  that  differences  depended  between 
six  persons,  partners,  and  it  appeared  that  thrte  of  the 
partners  had  given  a  joint  and  several  bond  to  the  other 
three,  conditioned  for  the  performance  of  the  award,  and 
that  the  latter  had  given  a  similar  bond  to  the  former,  in 
which  it  was  recited  that  differences  existed  between  the 
above  bounden  three  and  the  above  named  three,  it  was 
held  to  be  no  variance  (^)- 

An  allegation  in  an  indictment  of  perjury,  that  j9.  filed 
his  bill  (upon  the  answer  to  which  perjury  is  assigned) 
against  B.  and  another,  is  satisfied  by  proof  of  a  bill  filed 
against  B,  C.  and  D.,  the  perjury  being  assigned  on  a  fact 
*  1586  vhich  is  material,  as  between  A.  *and  B.  only,  and  it 
seems  that  it  would  have  been  sufiicient  to  allege  that  it 
was  filed  against  B,  only  (w). 

(n)  HitUman  v.  Bennett,  5  Esp.  C.  226. 

(o)  Bristouf  v.  Haytooodf  4  Camp.  213. 

(p)  Stark.  Criin.  Pleadings,  141,  2. 

(q)  Rex  v.  Mford,  Leaeh's  C.  C.  L.  l79l 

(r)  Supra,  1065. 

(s)  Brecriott's  case,  Nov,  135 ;  Vin.  Ab.  T.  b.  97 :  and  vide  supra, 
1394  287,  (A). 

(t)  Winter  v.  fnUe,  3  Moore,  674. 

(u)  Rex  V.  Benson,  2  Camp.  508,  Cor.  Ld.  Ellenboroiigb. 


WRITING.— TENOR.  1  fi86 

If  the  act  itself,  which  is  the  foundation  of  the  claim  o^  pakt 

charge,  be  proved,  it  seems  that  allegations  as  to  the  man-  iv. 
ner  of  doing  it,  laid  by  way  of  aggravation,  may  be  reject- 


ed.    Thus  upon  a  charge  of  murder  the  act  is  laid  to  Allegation  of 
have  been  done  wiUuUyy  and  of  vMilice  aforethought,  yet  al-  hltenUon" 
though  neither  of  these  allegations  be  proved,  the  prisoner 
may  be  convicted  of  manslaughter  (x). 

So  if  a  libel  be  alleged  to  have  been  published  with  in- 
tent to  bring  the  admmistration  of  justice  into  contempt, 
and  also  to  defame  particular  magistrates,  the  defendant  is 
liable  to  be  convicted,  if  a  publication  with  either  of  those 
intentions  be  proved  against  him  (y). 

Upon  an  indictment  charging  the  defendant  with  as- 
saulting a  female  child,  with  intent  to  abuse  and  carnally 
to  know  her,  he  may  be  convicted  of  the  assault  with.  in-, 
tent  to  abuse  her,  although  the  Jury  negative  the  rest  of 
the  intention  {z). 

If  slanderous  words  be  alleged  to  have  been  spoken 
with  intent  to  injure  the  plaintiff  in  two  trades,  it  is  not  a 
fatal  variance  if  i%turn  out  that  the  intent  w^  to  slander 
him  in  one  of  them  only  (a). 

Variances  in  the  proof  oi  a  written  instrument  may  be  Written 
considered,  1st,  Where  it  is  set  out  by  the  ienovy  &c. ;  »n«'"n»«n*' 
2dly,  Where  it  is  described  in  substance  and  effect;  3dly, 
Where  it  is  vouched  in  proof  of  particular  facts  by  a  de- 
scription of  its  date,  names  of  parties,  &;C. ;  4thly,  Where 
a  fact  is  simply  alleged,  without  *  vouching  the  instru-  *  1587 
ment,  and  the  instrument  is  iised  but  as  evidence. 

In  general,  where  a  party  is  bound,  either  by  the  nature 
of  the  case,  or  by  his  own  allegation,  to  strict  proof  of  a 
written  document,  any  variance  which  affects  the  sense 
will  be  fatal  (1) ;  but  A  mere  variance  in  the  spelling  of  a 
word  will  not  be  material  unless  the  word  be  thereby  al- 
tered  into  one  of  a  different  meaning  (b). 

(x)  2  Hale,  246 ;  Fost.  329. 

(y)  Rex  V.  Evans,  Cor.  Bayley,  J.  Lane.  Sp.  Ass.  1821. 

(z)  Rex  V.  Dawson,  Cor.  Holroyd,  J.  York  Summer  Ass.  1821. 

(a)  Figgtns  v.  Cogswell,  3  M.  &  S.  369. 

(b)  Supra,  tit.  Forgery, — Libel,    Stark.  Crira.  Pleadings,  100, 2d 

,  -  -         -         I-  _  _  ,1  —  —  ■  ■-  -     >  ,    

(1)  [In  an  action  of  debt  on  a  decree  in  chancery  for  ^  8602. 12ff. 
Id.  with  interest  from  a  certain  day  to  the  day  of  passing  the  de- 
cree," if  the  declaration  be  only  for  the  principal  without  the  inte- 
rest, the  variance  is  fatal.  Thompson  v.  Jameson,  1  Cranch,  283. 
See  also  Duer  fir  al.  v.  Stevens,  6  In  ass.  Rep.  389.  Smith  v.  •  Drew, 
5  ib,  514.] 


1587  VARIANCE. 

PABT  The  words  "  to  the  tenor  foQowing^*^  Or  "  as  follows^    or 

IT.         ^*  in  the  word*  and  fgwrea  following,     bind  to  an  exact  re- 
■  cital  {e). 

Writun  Under  such  an  allegation,  the  insertion  of  the  word  nee 

instnimem.  instead  of  non  (d),  air  for  heir  (c),  would  be  fatal ;  but  a 
variance  of  the  word  abby  for  abbey  (/),  or  in  an  indict- 
ment for  perjury,  of  unaeriood  and  believed  for  undentood 
and  believed  {jg\  would  not  be  material. 

A  variance  in  a  name  contained  in  an  instrument  so  set 
out,  or  in  a  record  on  a  plea  of  nu^  tid  record,  will  be  fatal, 
as  of  Crawley  for  Crowley  (A),  Jtnsty  for  Jinstey,  Shartless 
for  Shar[de8s{i),  Shutlifffot  Snirtliff{k)j  unless,  as  it  seems, 
the  name  be  idem  sonans,  as  Segrave  for  Seagrave  (/). 
*  1588  *  And  so  it  is  where  a  name  is  alleged  which  is  to  be 
proved  bj  a  record,  or  other  written  instrument  (m). 

An  allegation  that  it  was  presented  in  an  indictment,  in 
manner  and  form  following,  does  not  bind  to  an  exact  proof; 
and  therefore,  where  the  indictinent  set  out  under  that  al- 
legation omitted  the  word  despaired,  it  was  held  that  the 
variance  was  not  material  (n).  • 

9y«»  ®^  condi-      If  the  condition  of  a  bond  be  set  out  on  oyer,  a  variance 
%ion  o  (»nd.     g^^^^  ^^  tenor  will  be  fatal.    Thus,  where  on  oyer,  the 
condition  was,   that  if  the  defendant  should  pay  to  the 

edit.  Doug.  194 ;  Cowp.  390 ;  2  Salk.  660;  [See  The  SUite  v. 
Carter,  Cam.  &  Nor.  210.  The  State  v.  Famer,  1  Hawks,  487. 
Ikni^ku  tf  al.  V.  Beam  6iaL,2  Binney,  76,] 

(c)  Doug.  97.  Rex  v.  PoweU,  2  Bl.  R.  788 ;  2  Salk.  660 ;  Hob* 
272 ;  8  Co.  78 ;  Co.  Ent.  508 ;  Dyer,  75.  Lady  Baidif  v.  ^SuibUy, 
Cro.  Eliz.  224,  Blisset  v.  Johnson,  Cro.  Eliz.  503 ;  "2  Roll.  Abr. 
708 ;  supra,  tit.  I/ibel,    [The  State  v.  Coffey,  2  Taylor,  272.  Vol  II, 

858.  note  (1).] 

(d)  2  Salk.  660. 

(e)  1  Str.  201.  231. 
Cn  Ibid. 

(g)  Rex  ▼.  Beadi,  Cowp.  229. 
(h)  12  Ass.  pi.  % 
(i)  Bro.  Var.  20, 

(k)  Gordon  v.  Austin,  4  T*,  R.  611,  See  also  R.  v.  Shakespeare, 
10  East,  8a 

(I)  2  Str.  889. 

(m)  TurvU  v.  Aynsworth,  Str.  787.  The  plaintiff  declared  for 
stock  in  the  company  trading  ad  Maria  Austral,  vocat,  the  South 
Sea  Company ;  and  aAer  great  debate  it  was  held  that  the  vaiiance 
between  Austfial  and  Austral  was  fatal,  but  the  plaintiff  had  leave 
^o  amend, 

(n)  Rex  Y.  May,  Doug.  193, 
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plaintiff  the  foil  sum  of  lOOZ.  by  six  equal  payments,  &c,       part 
and  under  the  plea  of  non  est  factum  the  evidence  was,  that         it. 
the  word  hundred  l|ad  been  omitted  in  the  bond,  and  had  ...— .— .^ 
been  interlined  in  it  after  execution,  the  variance  was  held 
to  be  fatal,  although  it  was  clear,  from  the  context,  that 
the  word  hundred  was  intended  (o)  (3). 

If  a  public  statute  be  misrecited,  the  Courts  will  take 
notice  of  the  variance,  and  it  will  be  fatal  {p) ;  but  they 
will  not  notice  a  variance  in  a  private  statute  unless  it  be 
pleaded  (?)• 

Where  in  setting  out  a  statute  the  word  or  is  used 
*  instead  of  the  word  anrf,  the  mistake  will  be  fatal  (r),  *  1599 
unless  the  word  or  in  the  statute  has  always  been  con- 
strued to  mean  and  («). 

Secondly,  when  the  instrument  is  described  merely  by 
its  substance  and  effect,  it  is  sufficient  to  prove  it  by  one 
which  corresponds  in  legal  effect  (1). 

[0)  Waugh  V.  BusstU,  5  Taunt.  707.  [1  Marsh.  214.  311.  S.  C] 
iSSeciM,  where  the  substance  only  is  alleged  and  oyer  is  ilbt  detnand«> 
ed.  Ih.  And  Gibbs,  C.  J.  observed,  that  C.  B.  Comyns,  in  5  Cona. 
Dig.  Obligation  B.  4.  had  misunderstood  the  case  Ch3l  ^  ux,  v.  Sar- 
mine,  when  he  says,  that  if  the  declaration  be  upon  a  bill,  that  he 
will  pay,  and  the  bill  says  **  if  he  pay'*  the  variance  will  not  be  ma- 
terial, and  that  what  was  reaUy  decided  in  that  case  was,  that  the 
mis-spelling,  by  adding  an  e  final  to  the  name  of  the  widow  Sar- 
mine,  did  not  thereby  vitiate  the  obligation. 

(p)  Boyct  V.  WhUak^r,  Doug.  97. 

(q)  Rex  V.  fFUde,  I  Lev.  296 ;  Doug.  97 ;  1  Lord  Ray.  382.  [Yelv. 
127.  a.  note  (1).] 

(r)  King  v.  Marsack,  6  T.  R.  771.  See  the  .Momey  General 
V.  Horton,  4  Price,  237,  where  th>ereout  for  thereon  was  held  to  be  an 
immaterial  variance. 

(s)  Ibid.  ^ 

(3)  [Where  in  the  oyer,  the  words  were  "  or  delay,"  and  in  the 
declaration  *'  or  other  delay,"  the  variance  was  hem  immaterial. 
Henry  v.  Brown,  19  Johns.  49.  A  variance  between  the  date  of  a 
bond  set  forth  in  the  declaration,  and  that  produced  on  oyer,  is 
fatal.  Cooke  v.  Graham's  Mm^or,  3  Cranch,  229.  After  oyer,  and 
pleas  of  performance  and  payment,  to  an  adDolnistration  bond,  and 
verdict,  it  is  too  late  to  object  a  variance  between  the  bond  and  the 
form  prescribed  by  statute.  Carl  v.  Commonwealth,  9  Serg.  & 
Kawle,  63.    See  also  James  v.  Walruth,  8  Johns.  410.] 

(1)  [In  a  suit  against  the  assignor  of  a  bond,  it  is  no  variance  that 
the  assignment  set  out  in  the  declaration  is  stated  to  be  for  value 
received,  though  these  last  words  are  wanting  in  the  assignment  it- 
self; for  these  words  in  the  declaration  are  only  an  averment  of 
the  plaintiff  that  such  was  the  consideration  for  which  the  assign- 
nient  was  made,  and  not  an  averment  that  the  assignment  was  so 
tmtten.    M^  Williams  y.  Smith,  1  Call,  123.    Vide  Saxton  8r  al.  x, 
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PABT  In  debt  on  bond,  the  plaintiff  alleged  that  the  defendant 

lY.         acknowledged  himself  to  be  bound  to  Richard  Bishop;  on 

■  oyer  it  appeared  that  the  defendant  acknowledged  hunself 

Written  to  be  bound  to  Richard to  be  paid  to  the  said 

Lep^lSffcct.  RidyardBishop ;  and  on  demurrer  the  Court  held  that  thij 
was  no  variance,  for  the  word  said  pointed  out  the  relation 
of  the  names  so  immediately,  that  it  was  impossible  to 
doubt  but  that  the  bond  was  made  to  the  person  to  whom 
the  money  was  payable  {t)  (2). 

The  declaration  averred  that  a  note  was  payable  to  B.  or 
order,  and  alleged  an  indorsement  as  payable  to  €.  or  order, 
and  on  production  of  the  note  the  indorsement  was,  pray 
*  1590  P&y  to  C.,  it  was  held  that  there  was  *  no  variance  in  sub- 
stance, for  by  the  indorsement  it  was  payable  as  alleg- 
ed(tt). 

So  where  the  declaration  alleged  a  bond  for  40/.  to  be 
paid  to  the  plaintiff,  and  on  oyer  of  the  bond  it  was  to  be 

Kaid  to  his  attorney  or  assigns,  the  Court,  on  demurrer, 
eld  the  variance  to  be  immaterial,  for  jpayment  to  the 
plaintiff  9t  his  attorney  was  the  same  thing ;  the  teneri 


(t)  Bishop  V.  Morgan,  11  Mod.  275.  See  also  fFau^  y.  Bussdl, 
[1  Marsh,  214.  311.T  5  Taunt.  707.  In  an  action  on  the  case  ibr 
detaining  a  bond  allefi^ed  to  have  been  given  by  Lord  Gooe,  upon 
wm  assumpsit  pleaded,  a  bond  was  ^ven  in  evidence  executed  by 
Lord  Gage ;  and  the  Court  of  C.  B.  held  that  the  variance  was  not 
materia].  .^Keom  v.  WesHnwJty  1  Wib.  115 ;  bat  it  aeems  from  the 
report,  that  although  the  declaration  alleged  the  nan\e  to  be  Geve, 
yet  in  other  parts  it  was  stated  to  be  Gage.  If  in  setting  forth  the 
substance  and  effect,  a  blank  be  supplied,  and  a  meaning  be  there- 
by added,  which  is  not  actually  supplied  by  any  terms  contained  in 
the  instrument  itself,  the  variance  will  be  fatal.  An  ipdictment  for 
perjury  alleged  that  the  defendant  swore  in  substance  and  edfoct, 
"  that  ^,  assaulted  her,  and  at  the  same  time  threatened  to  shoot 
her,". the  word  time  was  omitted  in  the  affidavit,  and  the  variance 
was  held  to  be  fatal.    R,  v.  Mary  Jinn  Taylor,  1  Camp.  404. 

(u  B.N.  P.375. 

Johnson,  10  Johns.  418,  (cited  Supra,  Vol.  II.  84,  note  (1),)  where 
the  words  *^  for  value  received,"  in  declaring  on  a  promissory  note, 
were  held  to  be  descriptive  of  the  contract,] 

(2|  [On  a  single  bill  for  a  sum  of  money  payable  with  interest,  if 
the  aeclaration  do  not  demand  the  interest  in  terms,  but  only  dam- 
ages for  non-payment,  yet  if  it  describe  the  specialty  correctlv  as 
bearing  interest,  there  Is  no  variance.  HammUt  v.  BuUitts  Erors. 
I  Call,  567.  So  where  the  declaration  described  the  bond  as  pay- 
able on  or  before  the  Ist  day  of  April  ensuing  the  date,  with  knte« 
rest  thereon  from  the  Ist  day  of  January  next  ensuing  the  same 
date ;  and  the  bond  was  "payable  with  interest  from  the  Ist  day  of 
January  on  the  ^rst  day  or  A|nril  next,"  it  was  held  that  there  was 
nd  variance,  ibid.] 
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made  it  a  debt  to  the  plaintiff,  and  a  solvend,  to  any  one  fAKt 

else  would  be  repugnant  («)(!)•  it. 
In  an  action  by  the  husoand  alone,  on  a  bond  alleged  to 


be  given  to  him,  he  gave  evidence  of  a  bond  to  himself  Written 
and  his  wife  ;  and  this  was  held  to  be  no  variance,  for  he  Lena'effect^ 
had  a  right  to  reject  the  obligation  to  his  wife,  and  in  legal 
import  it  was  a  bond  to  himself  (y). 

So  where  in  covenant,  a  lease  was  alleged  to  have  been 
made  by  the  plaintiff  on  the  one  part,  and  the  defendimt 
on  the  other,  and  the  lease  proved  under  the  plea  of  non 
est  faeiumj  was  by  the  plaintiff  and  his  wife  of  lands  the 
property  of  the  wife  before  marriage  {z). 

In  an  acti<Mi  against  the  high  bailiff  of  Westminster  for 
a  felse  return  to  a  writ  gS  ji.ja.  the  plaintiff  alleged  a  war- 
rant to  levy  200Z.  of  the  goods  of  A.  t/.,  which  the  plain- 
tiff had  recovered  against  A.  U.  He  proved  a^n  facias 
to  that  effect,  and  a  warrant  to  levy  200{.  of  the  goods  and 
chattels  of  A.  {/.,  which  the  plaintiff  had  recovered  against 

;  and  it  was  held  that  the  allegation  was  satisfied,    ' 

for  the  name  might  be  supplied  by  reference  (a)  (2). 

*  A  declaration  for  maliciously  holding  to  bail,  in  set-  *  I59f 
Ciing  out  the  judgment  in  the  former  action,  stated,  ^^  it  was 
thereupon  considered  that  the  then  plaintifis  should  take 
nothing  by  their  said  writ,  but  that  they  and  their  pledges 
to  prosecute  should  be  in  mercy,  &c."  In  the  record  of 
the  former  judgment,  the  words  '^  and  their  pledges  to  pro- 

(x)  2  Salk.  659. 

(y)  AnhersUin  v.  Clarke  Ef  others,  4  T.  R.  616.  Although  the 
bond  was  given  to  the  wife  as  administratrix.    Ibid, 

(z)  AmM  y.  RtwntH,  1  B.  &  B.  443 ;  4  Moore,  66.  Beaver  v. 
Lane,  2  Mod.  217.    IDaUs.  84.  pL  37.] 

(a)  King  v.  Morris,  2  Str.  909 ;  Fitzg.  198 ;  1  Ford,  85.  See  also 
Hendray  v.  Spencer,  cited  1  T.  R.  239.    Supra,  1336. 

(1)  [A  declaration  oa  a  bond  was  in  the  name  of  A.  B« — ^The 
bond  offered  in  evidence  was  payable  to  A.  B.  ^  en  account  of 
Messrs  6.  &  P.  merchants  in  Glasgow." — Held  to  be  an  immate- 
rial  variance.  Peier  v.  Cocke's  Etot.  1  Wash.  257.  If  a  declara- 
tion state  that  in  a  dispute  between  the  defendaiit  and  the  plaintiff, 
executor  of  A.,  a  sum  of  money  was  awarded  to  the  plaintiff;  and 
lf»  award,  exhibited  en  oyer,  be  of' the  same  sum  to  the  plaintiff, 
and  P.  exeentots  of  A — this  is  no  variance.  Macon  v.  Vrwmp,  I 
Gall,Se2.] 

(2)  [Where  in  debt  for  an  escape,  the  declaration  set  forth  the 
00.  so,  with  the  usaal  words  ^  Aad  him  safely  keep,"  and  the  ecu  «a. 

e reduced  in  evidence  omitted  the  word  ^  keep,"  it  was  held  not  to 
e  a  fatal  variance.    Jones  v.  Cook,  1  Co  wen,  309.] 
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PART       secute/'  were  omitted,  and  it  was  held  that  the  words 

iv.  inisht  be  rejected  as  surplusage  (6). 

— *— - — ^      A  declaration  in  setting  out  the  condition  of  a  bail-bond 

Wriiteo  stated,  that  if  the  defendant  should  appear  to  answer  the 

UgS'effect.      plaintiff,  according  to  the  custom  of  hii  Majesty^s  court  cf 

Common  Bench,  then  the  obligation  should  be  void ;  on  the 

f>roduction  of  the  bond,  it  appeared  that  the  words  in  Ita- 
ics  were  omitted,  but  this  was  held  to  be  no  variance,  as 
the  legal  effect  was  averred  (c). 

An  avowry  alleged  certain  rent  to  be  due  under  a  de* 
mise,  and  certain  further  increased  rent  for  breaking  up 
land  into  tillage.  It  appeared  from  the  lease  that  the  in- 
crease of  rent  was  confined  to  the  last  three  years,  and 
the  rent  was,  in  fact,  claimed  in  respect  of  part  of  the 
last  three  years,  and  the  Court  held  that  under  the  statute  {d) 
this  was  no  variance,  the  mere  effect  and  operation  of  the 
demise  being  stated  (e)  ( l ). 

In  an  action  for  false  imprisonment,  the  declaration,  in 
setting  forth  the  bill  of  Middlesex,  alleged  that  the  she- 
riff was  commanded  to  take  A.  B.  (the  then  defendant) 
^  1592  and  John  Doe,  if,  &c.  and  them,  &c.  The  bill  *  producea 
was  in  words  at  length,  and  it  was  held  to  be  no  variance, 
for  it  was  sufficient  to  set  out  the  substance ;  and  there 

(h)  Judge  V.  Morgan,  13  East,  547.  Althouffh  the  judpient  was 
pleaded  with  SiproutpaUt.  Note,  that  Lord  Ellenborougn  observed 
that  there  was  an  See.  in  the  record.  See  PhUlips  v.  Shaw,  4  B.  & 
A.  435 ;  5  B.  &  A.  984 ;  infra,  1599. 

(c)  BonfeUou)  V.  Steward,  3  Moore,  214.  Declaration  states  the 
condition  of  a  replevin-bond  to  prosecute  an  action  for  taking,  &c. 
his  goods  and  choittels  in  the  said  condition  mentioned,  the  condi* 
tien  is  to  prosecute  for  taking,  &c.  goods  and  chattels,  and  growing 
crops,  and  held  to  be  no  variance,  for  growing  crops  may  m  consi* 
dered  as  chattels  within  the  st  11  6.  2,  c.  19.;  Glover  v.  Coles,  1 
Bing.  6. 

^legation  of  covenant  to  pay,  &c.  in  twelve  months,  is  proved 
by  a  covenant  to  pay  in  twelve  calendar  months;  but  {semhU)  it 
appeared  from  other  parts  of  the  record  that  calendar  months  were 
meant,  Coc/ceU  v.  Gray,  SB,  &  B.  186; 

.,  (d)  11  Geo.  II.  c.  19. 

(e)  Roulston  v.  Clarke,  2  II.  B.  563, 

(1)  {Where  a  declaration  alleged  that  slanderous  words  were 
spoken  of  and  concerning  the  testimony  given  by  the  plaintiff,  on  a 
complaint  made  by  him  before  a  magistrate  on  the  2(Hh  of  March, 
and  the  proof  was  that  the  complaint  was  made  on  the  8th  of  March, 
the  variance  was  held  to  be  immaterial — the~  declaration  not  pro- 
fessing to  set  out  the  complaint  according  to  its  tenor,  or  in  htte 
verba.    M^KMy  v.  iRoh,  20  Johns.  351.] 
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was  no  variance  between  what  was  set  out  and  the  bill  of  paat 

Middlesex  produced  (^).  "  iv. 
Where  m  proceeding  against  bail  above,  and  nul  tid 


record  pleaded  to  a  repTicatioDy  which  alleged  a.cap«r«  ad  Written 
saiitfaciendumj  returnable  Coram  Rege  apud  Weiim.  a  eo.  Legai^cu 
sa.  was  produced,  returnable  Coram  nege  ubieunfuej  &c.  it 
was  held  to  be  no  variance  (gf^  (I). 

In  an  action  against  the  sneriff  for  misconduct  in  the 
sale  of  the  plaintiiTs  goods,  under  a  fieri  facias^  the  plain- 
tiff in  stating  the  substance  of  the  writ,  alleged  that  the 
sheriff  was  commanded  to  levy  80a.  awarded  to  J.  C»  for 
his  damages  sustained  by  occasion  of  the  detaining  of  the 
debt ;  and  the  writ  stated  that  the  80*.  were  awuded  to 
J,  C.  for  his  damages  sustained,  as  well  by  reason  of  the 
detaining  the  debt,  as  for  his  damages ;  and  it  was  held  to 
be  no  variance,  for  costs^  in  a  legal  sense,  are  included  in 
the  word  damages  (h).  (2) 

Where  in  an  action  for  bribery,  the  declaration  alleged 
a  precept  to  the  mayor,  and  the  plaintiff  gave  in  evidenee 
a  precept  directed  to  the  mayor  and  burgesses,  the  vari- 

Cf)  fFUson  ▼.   Maumon^  Cor.  Lee,  C.  J.  cited  1  T.  R.  237. 

(g)  Roberta  v.  Pnee,  1  Ld.  Raym.  702.  And  see  ShutUeuHnih  y. 
Pi&tnsrfon,  2  Btr.  1155,  cited  by  BuUer,  J.  1  T.  R.  340;  where  it 
was  held  that  the  omission  of  tkbieunque  in  a  bail-bond  was  not 
material ;  for  that  by  appearing  before  the  Kin^  was  meant  the 
appearing  before  the  King  in  his  Court,  and  not  in  persoiv 

(h)  PhiUips  V.  Bacofif  9  East,  298. 

(1)  [In  an  action  a^^ainst  a  sheriff  for  the  escape  of  a  prisoner  in 
bis  custody  in  execution,  the  declaration  aliegecf  a  judgment  reco- 
vered in  the  court  of  t^ommon  pleas,  of  a  certain  term  held  at  Sakm 

in  the  county  of  W.  &c.  and  in  the  record  of  the  judgment  produced  ' 

at  Uie  trial,  Ihe  place,  where  the  court  was  held,  waa  not  mentioned ; 
it  was  held  that  the  variance  was  immaterial.  Pitge  y.  WoodB^  9 
Johns.  82.  In  debt  on  recognizance  of  bail,  the  declaration  laid 
the  venue  in  Greene  county,  and  stated  that  S.  F.  came  into  the  &n^ 
preme  Court,  and  by  the  name  of  S.  F.  of  K.  ti»  9aid  counhfy  be-* 
came  bail,  &c.  and  the  bail-piece  offered  in  evidence  was  written 
Ddaware  $e,  J.  H.  is  delivered  to  bail  to  S.  F.  of  the  town  of  R.  in 
gaid  eounhfj  and  was  taken  before  a  judge  of  Delaware  common 
pleas,  and  the  recognizance  roll  stated  that  S.  F.  of  the  town  of  K« 
and  county  of  D.  came  into  court  and  became  bail.  It  was  held 
that,  there  was  no  material  variance ;  the  description  in  the  decla- 
ration being  set  out  according  to  the  sense,  ana  not  according  to 
the  tenor.    Rodman  v.  Forman^  8  Johns  26.] 

(2)  [In  an  action  for  an  escape,  the  plaintiff  stated  the  aabstaace 
of  the  execution  in  his  declaration,  without  settinff  it  out  in  kae 
verbOf  but  in  the  execution  produced  in  evidence,  there  was  a  va- 
riance of  one  cent  in  the  amount  of  damages  and  costs :  It  was 
beld  to  be  immaterial.    Bi$seU  v.  Klpy  5  Johns.  89.] 
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PART       ance  was  held  to  be  immaterial  (i)  ;  for  the  substance  was 
IV.         proved,  and  the  mavor  being  the  proper  returning  officer, 

the  precept  should  have  been  directed  to  him, 

Written  gQ  where  the  declaration  alleged  a  precept  to  the  *  may- 

Legai"effect.     <>'»  ^^^  proof  was  given  of  a  precept  directed  to  the  may- 

*  1593  or  and  commonalty  (/). 

So  where  the  precept  was  alleged  to  be  directed  to  the 
bailiffs  and  jurats  of  Seaford,  and  the  evidence  was  of  a 
writ  directedf  to  the  bailiff  and  jurats  of  Seaford  (m). 

In  an  indictment  for  perjury,  it  was  alleged  that  a  bill 
in  chancery  was  directed  to  Robert  Lord  2fen/ey,  &c. ;  it 
appeared  in  evidence  to  be  directed  to  Sir  Rcbert  HetUey^ 
Knight,  but  the  objection  was  overruled  (n). 

Where  a  declaration  for  penalties  under  the  stat.  55 
Geo.  IIL  c.  137.  s.  6.  alleged  that  the  defendant  was  over- 
seer of  the  township  of  S.  duly  appointed^  and  the  appoint- 
ment produced  purported  to  he  an  appointment  of  the 
defendant  as  overseer  of  the  parish  of  iS.  and  it  was  proved 
that  the  township  of  £1.  and  all  the  other  townships  within 
the  parish  of  jS.  maintained  their  own  poor  separately,  and 
there  was  no  evidence  that  any  overseer  had  ever  been 
appointed  for  the  parish  of  5.,  and  that  the  defendant  had 
acted  as  the  overseer  of  the  township  of  S. ;  it  was  held 
that  it  might  be  presumed  that  the  word  parish  had  been 
inserted  by  mistake  (o). 

An  allegation  that  A.  was  bound  by  a  deed  is  satisfied 
under  the  plea  of  non  est  factum^  by  evidence  of  a  joint 
deed  by  A.  &  B.  {p\  whether  the  deed  be  joint,  or  joint 
and  several,  for  it  is  still  the  deed  o{A.  {q). 

*  1594      *  If  ^^^  substance  and  effect  of  an  instrument  be  alleg- 

ed with  more  particularity  than  is  contained  in  the  instru- 
ment, the  variance  will  be  immaterial,  provided  the  parti- 
culars be  true  in  fact.  An  allegation  that  a  writ  was 
directed  to  A.  and  B.  sheriff  of  At iddlesex,  is  satisfied  by 
evidence  of  a  writ  directed  generally  to  the  sheriff  of  Mid- 

(i)  Cuming  v.  Sibley,  cited  1  T.  R.  239. 

(I)  Dickson  v.  Ftsker,  4  Burr.  2267.  Note,  that  the  word  comimon- 
aiiy  in  the  precept  had  been  struck  through  with  a  pen,  but  not  ob- 
literated. 

(m)  Warre  v.  HarUn,  2  H.  B.  113. 

(n)  R.  V.  Lookup,  Trin.  7  Geo.  III.  cited  1  T.  R.  240. 

(o)  SUd  V.  Smith,  1  B.  &  A.  94. 

(p)  Supra,  477.    Mddltton  v.  Sandford,  4  Camp.  36. 

(q)  Ibid.  But  a  memorial  under  the  Annuity  Act,  stating  that 
A.  and  B,  were  severally  bound,  is  bad,  if  they  were  bound  jointly 
as  well  as  severally.     fViUey  v.  Cawthome,  1  East,  398. 
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diesex,  coupled  with  evidence  that  A,  and  B.  were  the  part 

sheriff  (r).  iv. 
Where  a  written  instrument  is  described  merely  by  the 


substance  and  effect,  superfluous  and  insensible  words  oc-  Written 
curring  in  the  description  may  be  rejected  as  surplusage.  L^gai"Jfi2ct. 
Thus,  where  in  a  declaration  for  bribery  in  setting  forth 
the  precept  from  the  sheriff  to  the  portreeve  of  a  borough, 
it  was  alleged,  "  and  if  the  said  election  so  made  should 
certify,  &c.,"  it  was  held  that  the  word  if  which  was  not 
in  the  precept  itself,  might  be  rejected  as  surplusage,  as 
the  precept  was  not  described  by  its  tenor  («). 

So  where  a  word  in  the  declaration  has  been  mis-spelt, 
and  the  mistake,  and  the  word  really  intended,  plainly 
appear  from  the  context,  the  variance  will  not  be  material. 
As  where  a  lease  granted  liberty  to  make  levels,  pits,  and 
soughs,  and  the  declaration  in  covenant  stated  it  to  be  a 
liberty  to  make  sloughs  {t)  (I). 

But  in  general  a  description  of  an  instrument,   or  an  Variance  from 
averment  to    be    proved   by   an  instrument,   contrary  to     **  *  *^^ 
its   legal  effect,  will   be    fatal  (u) ;    as,    if  the    plaintiff 
declare  on  a  lease  by  A.  and  £.,  and  the  proof  be  that 
A.  being  a  tenant  for  life,  remainder  to  J?,  in  fee,  they 
both  joined  in  a  lease   to   the   plaintiff  (:r) :   for  during 
*  the  life  of  A,  it  is  the  lease  oiA.  and  the  confirmation  of  *  1595 
£.,  and  after  the  death  o{A.  it  is  the  lease  of  B.  and  the 
confirmation  of  A,  (2). 

(r)  BateheUor  y,  Salmon,  2  Camp.  525. 

{8)  King  V.  Pippet,  1  T.  R.  235. 

(t)  Morgan  v.  Edwards,  6  Taunt.  394.     [2  Marsh.  96.  S.  C] 

(u)  See  Seandover  y.  Wame,  2  Camp.  270. 

(x)  TrqtorVB  case,  G  Co.  15. 


(1)  [So,  in  Ferguson  v.  Harwood,  7  Cranch,  408,  where  the  decla- 
ration, by  a  mere  slip  of  the  pen,  contained  the  name  of  the  defen- 
dant instead  of  that  of  the  plaintiff,  in  the  statement  of  a  written 
agreement  which  contained  the  plaintiff's  name,  and  thus  made  a 
repugnancy  in  the  contract  set  forth  ;  it  was  held,  that  as  the  same 
error,  if  it  had  been  in  the  written  contract,  must  have  been  reject- 
ed as  nonsensical  or  repugnant,  or  the  contract  have  had  imposed 
on  it  the  same  sense  as  if  it  had  been  written  correctly — a  diiier- 
ent  result  ought  not  to  take  place,  where  the  repugnancy  was  only 
in  the  declaration,  and  the  context  manifestly  showed  the  parties* 
meaning.  The  variance  was  therefore  considered  by  the  court  as 
immaterial.] 

(2)  [In  an  indictment,  on  the  7th  and  9th  sections  of  the  act  of 
Congress  (July  29th,  1813,  ch.  34)  granting  a  bounty  to  vessels  em- 
ployed in  the  cod  fisheries,  for  making  a  false  declaration — tho  iir- 


<        ■  . 
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PABT  So  ifapartyjmake  a  deed  granting  rent,  which  under 

IV*         the  curcumstances  operates  as  a  covenant  to  staiid  seized, 
if  it  be  pleaded  as  a  grant  of  rent  the  variance  wouU  be 


Written  fatal  (y)  (2). 

instrument.  If  in  an  action  of  debt,  or  recognizance  of  bail,  the  re- 

Lef^l^dfect?*"  cognizance  be  alleged  generally,  and  on  nul  iid  record 
pleaded  it  appear  to  be  a  recognizance  with  a  condition 
annexed,  the  variance  wonld  be  mtal  {z)  (3). 

Debt  on  bond  conditioned  for  performance  of  an  award ; 
plea  no  award ;  replication  setting  out  an  award ;  rejoinder 
no  such  award.  If  it  appear  in  evidence  that  a  material 
part  of  the  award  has  been  omitted,  the  variance  will  be 
fatal  {d\.  But  it  is  otherwise  if  the  part  omitted  be 
void  (6). 

So  if  a  covenant  be  stated  as  absolute,  which  is  but 
limited;  as,  if  a  covenant  for  repairing  contain  an  excep- 
tion of  casualties  by  fire,  and  be  stated  without  such  ex- 
ception (c). 
Where  in  debt  for  an  amercement,  the  declaration  al* 

(y)  Garth.  908.  See  ako  Baker  v.  Lade,  3  Lev.  291 ;  2  Witt. 
BauDd.  97,  b.  note  (2).    Tmflor  v,  VaU,  Cro..£liz.  1G& 

(z)  Per  Powel,  J.  fFard  v.  ChifOi,  1  Ld.  Raym.  83. 

(a)  Foreland  v.  HomigM,  I  LcL  Raym.  715. 

(h)  Ibid. 

(c)  Brown  v,  KniU^  2  B.  &  B.  395.  And  see  Tempmny  v.  Bwr^ 
nard,  4  Camp.  20.  Seeu8^  where  the  qualification  is  no  part  of  the 
covenant.  Ihid.  And  EUioU  v.  Blake.  1  Lev.  8a  Gordon  v.  Gor- 
don, 1  8tarkie*9  C.  294.    Com.  Dig.  Pleader^  C.  97. 

An  allegation  of  a  grant  of  an  unqualified  interest  is  not  proved 
bv  evidence  of  a  quahfied  grant  .of  such  interest,  aa  the  tide  of  the 
fHaindfT,  as  a  shareholder,  permitted.  EaH  of  Portmmrt  v.  Bunn^ 
1  B.  &  C.  694;  Mam  v.  Dunealfkj  5  Moore,  475. 

There  can  be  no  variance  from  the  legal  effect  when  the  terms  of 
the  instrument  itself  are  set  out.  Ross  v.  Parker,  1  B.  &^  C.  358. 
Nor  in  general  where  the  allegation  corresponds  wWi  the  fad,  as 
where  an  act  is  truly  stated  to  have  been  done  by  the  uoder-sherifT, 
although,  in  point  of  law,  it  be  the  act  of  the  sherifil 


dictment  having  stated  the  purport  of  the  written  paper  to  be  that 
the  vessel  was  of  the  burth^i  of  14  tons  and  45-95tfaB  of  a  ton, 
whereas  the  paper  produced  stated  it  to  be  14  tons  and  50-95tks 
of  a  ton,  the  variance  was  held  fata}.  United  SlaUs  v.  Lake* 
man,  2  Mason's  Rep.  229.] 

(2)  [See  Johnson  v.  Carier,  cited  Supra,  1476.] 

(3)  [If  a  recognizance  be  to  appear  and  answer  a  charge  for  beat* 
ing  another,  whtreofhe  died,  and  the  declaration  state  the  recogni- 
sance to  be  to  answer  a  charge  for  beating  another  merely,  the  va- 
riance is  fataL  DiXUngham  v.  UmUd  SMes,  Circuit  Court,  Apnif 
1810,    Wharton's  Digest,  464.] 
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legpd  that  the  defandairt  was  summoned  ta  setre  oa  the  fibt 

jiury  of  the  court-Ieet  md  coiurt-boron,  but  the  sudibioim  w. 
proved  was  to  senre  on  the  jury  of  the  court-Ieet  only,  the 


rarittiGe  was  held  to  be  fatal  {d).  w.itte» 

An  allegation  that  the   plaintsffisi  by  the  judgment  of  v»ria^e'^rem 
*  the  Court  recovered  against  the  bail,  with  a  prout  wxiety  Le^ai  effecu 
is  not  proved  by  the  prodiectioBof  therecegnizince  otbaiL  *  1^96 
and  the  scire  facias  roll  containing  the  entry,  ^^  therefore  it 
IS  considered,  that  the  plaintiffs  have  their  execution  there- 
upon against  the  bail,"  for  this  is  an  award  or  judgment  of 
execution^  and  not  a  judgment  to  recover  (e). 

An  allemtion  of  a  writ  indorsed  to  levy  6002.  together 
with  sheriff's  poundage,  officers  fees,  and  other  legal  char* 
ges  and  ineideniai  expenses  attending  the  levy^  is  not  (it  has 
been  held)  proved  by  a  writ  indorsra  to  levy  6QOI.  togedier 
with  sheriff's  poundage,  officers  fees,  &c.  (/). 

An  averment  that  a  clausum  fregit  issued  out  of  the  com-» 
non  pleas  with  a  prtmi  pmtetj  is  not  proved  by  the  reourd 
of  an  appearance  to  a  cUmsum  fr^it  issued  out  of  Chan- 

cerv(|r). 

A  bill  of  exchange  alleged  to  have  been  drawn  at  Dub- 
lin, to  wit,  at  Westminster,  for  a  specified  sum  of  money, 
is  noit  proved  by  evidence  of  a  btU  of  exchange  drawn  in 
Ireland  fcH-  that  sum  of  monej ;  for  English  currency  difiers 
from  Irish,  and  the  bill  declared  upon  must  be  taken  to  be 
a  bill  drawn  in  England  for  Englisn  money  (A). 

An  averment  of  an  order  for  the  landing  of  goods  oH  a 
<|iiay  or  wharf  b  not  satisfied  by  proof  of  an  order  to  de- 
liver at  the  king's  warehouse,  altixMigh  the  warehouse 
stands  upon  the  quav  (i). 

An  omission  to  allege  that  which  has  no  legal  operation 
is  immaterial  {k) ;  as,  if  a  bill  of  exchange  *  be  alleged  to  *  1597 
be  drawn  for  the  payment  of  so  much  money,  and  the 
bill  proved  to  be  for  the  payment  of  so  much  money  sUr- 
ling  (I). 

(d)  Gtry  v.  WhtaOy,  1  H.  B.  163,  n. 

(t)  PhiUipson  v.  Mangksy  11  East,  516. 

Cf)  I&iUm  t.  RuuHns^  5  Esp.  C.  133. 

(g)  Myers  v.  Kent,  2  N.  R.  468,  [and  Mr.  Day's  nott.] 

(h)  Kearney  y.  King,  3  B.  &  A.  301. 

(i)  JR.  V.  Cassano,  5  Esp.  C.  931. 

(Jk)  Sanderson  v.  Judge,  2  H.  B.  509. . 

(I)  Kearney  v.  King,  2  B.  &  A.  301.  Ghssop  v.  Jacob,  4  Camp. 
297.  1  Starkie's  C.  m.  So  wbere  a  memorandum  is  made  on  a 
bill  of  exchange,  or  promissory  note,  which  is  no  part  of  the  hill  or 
note.  See  Hardy  v.  Woodroofe,  2  Starkie's  C.  319.  BtUierworth  v, 
JiOrd  he  De^spenceTj  3  M.  &.  S.  150. 


1597  VARIANCE. 

PABT  Bat  a  variance  in  aUeginfr  the  Robetance  and  eflect  of  a 

IV.         deed  or  other  instrument  wUI  be  frtal,  although  the  all^a- 

.-^— — — .  tkm  be  not  material  to  the  cause  of  action. 

Writun  The  plaintiff  declared  in  covenant  that  the  defisndant 

I^^^^IIIJ^^    demised  to  him  a  wharf  and  starekomtes^  where  the  word  in 

Legal  eflect.     the  deed  was  storehouse,  in  the  singular,  and  it  was  held 

to  be  a  &tal  variance,  although  no  breach  was  assigned  on 

the  demise  of  the  storehouse  (m). 

In  the  previous  case  of  Hamblannigk  v.  fViOde  (a),  where 
the  plaintiff,  in  declaring  on  a  mortgage-deed,  alleged 
that  the  defendant  bound  himself^  his  heirs  executors  and 
administrators,  and  on  non  est  factum  pleaded,  it  appeared 
that  the  word  heirs  was  not  in  the  deed,  it  was  held  that 
the  variance  was  not  fatal,  inasmuch  as  the  allegation  of 
heirs  was  purely  impertinent,  and  might  have  been  struck 
out  upon  motion.  It  is  difficult,  however,  to  rescue  this 
case  from  the  operation  of  the  rule  so  often  adverted  to, 
that  a  descriptive  averment,  though  ever  so  immaterial,  is 
never  impertinent.  And  the  authority  of  this  case  seems 
to  have  been  much  doubted  in  the  latter  case  of  Hoar  v. 
MiU  (o). 
^"a^  Tkurdlyj  Where  an  instrument  is  not  alleged  by  its  tenor, 

date  &c.        ^^  ^^  vouched  and  referred  to  by  its  date,  or  names,  sum^ 
'  *  1598  ^"^y^  ^f  payment,  or  other  particulars,  *  a  variance  from  the 
precise  allegations  will  be  material,  for  they  are  descrip- 
tive of  the  instrument  itself  (1).     First,  if  it  be  described 
by  the  date  (p). 

Where  a  judgment  was  described  as  in  a  suit  during 
the  reign  of  the  present  king,  it  was  held  that  it  was  not 
supported  by  evidence  of  a  judgment  in  a  preceding 
reign  (y). 

So  if  in  debt  on  a  judgment  of  Hilary  Term,  on  nul  iid 

(m)  Hoar  t.  JMiU,  4  M.  &  S.  470. 

(n)  4  M.  &  S.  474,  n. 

(o)  4  M.  &  S.  470.    See  the  observations  of  Lord  EUenborough, 
C.  J.  and  Le  Blanc,  J.  ibid. 

fp)  Baynham  v.  MaUhtws,  Fitzg.  130.    Stafford  v.  JRmrer,  Gilb. 
Cas.  311 ;  10  Mod.  311 ;  cited  1  8tra.  22.     [Supra,  86.  1588.} 

(q)  Dickens  v.  GrenvilUy  Garth.  158. 


(1)  (In  trover  for  a  promissory  note,  the  declaration  alleged  it  to 
be  for  $180,  and  the  note  proved  to  be  in  the  defendant's  possession 
was  for  $360,  the  variance  was  held  fatal.  Bisset  v.  DroJbe, 
19  Johns.  66.  If  the  plaintiff  cannot  state  the  precise  amount  of 
the  note,  of  which  he  is  dispossessed,  he  may  state  that  it  was  of 
^reat  value,  to  wit,  of  ;he  value  of  a  certain  sum.    /Wc/.] 
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record  pleaded  it  appear  to  be  a  judgment   of  Blaster  part 

Term  (r),  iv. 
So  if  a  declaration  on  a  note  payable  by  instalments 


mis-state  the  day  on   which   one   of  the   instalments  is  Writing 
payable  (*).  5°;f^b, 

But  if  the  date  alleged  be  merely  formal,  as  if  it  be  pre-       ' 
faced  by  a  mdeUcetj  and  therefore  be  not  descriptive,  it 
may  be  proved  to  have  been  made  on  another  day,  and 
the  variance  will  not  be  fatal  {t), 

^  An  allegation  of  date,  according  both  to  the  legal  and 
dominical  year,  is  supported  by  evidence  of  a  deed  30th 
March  1701  (u). 

An  admission  of  the  due  execution  of  the  deed  stated  in 
the  declaration  does  not  preclude  the  defendant  Jrom  ob- 
jecting on  the  score  of  variance  {v). 

^  So  a  variance  from  the  place  at  which  a  deed  is  dated,  *  1599 
is  also  material  (x). 

Where  the  trial  of  a  particular  fact  is  not  material,  a 
variance  from  the  date  will  not  be  material,  although  it  is 
to  be  proved  by  a  record,  or  other  written  instrument, 
provided  the  time  be  not  alleged  as  descriptive  of  the  re- 
cord, by  means  of  a  pratU  paiet  per  recordum^  or  otherwise  ; 
and  therefore,  where  in  an  action  for  a  malicious  prosecu- 
tion the  plaintiflf  alleged  that  he  was  acquitted  on  a  parti- 
cular day  (y),  it^as  held  that  the  precise  day  was  not  ma- 
terial, the  substance  of  the  allegation  being,  that  the 

(r)  WtOs  V.  Girling,  3  Moore,  75. 

(s)  Ince  y.  Hay,  Fort.  35. 

(t)  Wells  y.  GiHififf,  3  Moore,  75.  J^ickoUs  v.  Bamfylde,  cited 
1  T.  R.  657.  And  see  Hob.  209 ;  3  Lev.  243.  PhiUijfs  y.  Shaw, 
4  B.  &  A.  435 ;  infra,  note  (a).  And  if  the  declaration  merely 
state  that  a  promissory  note  was  made  on  such  a  day,  though 
it  bear  date  on  a  different  day,  the  variance  will  not  be  fatal. 
Coxon  V.  Lyon,  2  Camp.  307,  n.  Pasmore  v.  J)/orth,  13  East,  517 ; 
supra,  241. 

(u)  Holman  v.  B<n'(mgk,  2  Salk.  658,  9. 

(v)  Chldie  v.  ShutUeworth,  1  Camp.  70.  But  semble,  it  would 
have  been  otherwise  if  the  admission  had  run  *'  as  stated  in  the 
declaration.''    Ibid.  . 

(x)  B.  N.  P.  170;  2  Salk.  659.  Debt  on  bond  quod  cum  defen- 
dens  apud  London,  ifc.  concessit  se  teneri,  on  oyer  it  appeared  that 
the  deed  was  dated  at  Port  St.  David's,  and  the  Court  held  that 
the  dating  was  local,  although  the  plaintiff  might  have  averred 
London  by  way  of  venue  merely  under  a  videlicet.  But  qu.  whether, 
if  the  place  be  not  expressly  averred  as  descriptive  of  the  record,  as 
by  the  words  "  bearins  date  at  such  a  place,"  the  averment  of  place 
would  not  be  ascribed  to  venue.     Vide  supra,  241. 1570. 

(y)  Pitrcell  V.  Mdcnamara,  9  East,  157. 


1599  VARIANCE. 

PAjvr       plaiottff  was  acquitted  before  the  commeneemeiii  of  the 

IT.         action  (;r^.     So  where  in  an  actioi)  on  the  case  for  not 

.^...........  indemniipnff  the  plaintiff,  he  alleged  that  B.  afterwards, 

Writing  to  Wit,  in  Michaelmas  term,  in  such  a  year,  obtained 

touched  by  judgment  against  him,  and  on  the  trial,  it  appeared  that 
date,  Ac.  ^  judgment  was  of  a  different  term,  it  was  held  that  the 
variance  was  not  material  (a),  the  time  not  being  alleged 


with  a  prcui  patet  per  reeordium. 

It  is  otherwise  where  the  date  is  material  fitm  the  na- 
ture of  the  case.  The  plaintiff,  in  an  action  against  an  at- 
torney, for  not  proceeding  to  judgment  in  due  time,  alleg- 
ed under  a  viddieetj  that  process  was  sued  out  Jan.  24, 
*  1600  1785,  returnable  on  Monday  next  *  after  fifteen  days  of 
St.  Hilary.  He  proved  process  sued  out  24th  Jan.  1784 ; 
and  it  was  held  to  be  material,  because  it  affected  the  time 
of  the  return,  and  consequently  the  time  when  the  defen* 
dant  ought  to  have  proceeded  to  judgment  {b). 
By  name.  ^  ^^^^  ^^  ^  jud|pnent  a  variance  as  to  the  name  of  any 

party,  his  abode  or  addition,  will  be  fiOal  on  mi  tid  reeard 
pleaded  (c). 

Where  the  plaintiff  declared  in  debt  on  a  judgment 
against  HamUum  FUming^  esquire,  and  on  md  tid  record 
pleaded  produced  a  judgment  against  the  right  honourable 
Hamilton  Flemings  £arT  of  trxgUmy  having  privilege  of 
peerage,  the  variance  was  held  to  be  fittal  {d). 

(z)  Ibid.  9  East,  160.  See  IL  y.  Pmie,  there  cited ;  and  BrirU^ 
V.  FFaison,  3  Bl.  R.  1050. 

(a)  P^tp#  V.  Shaw,  4  B.  &  A.  435;  5  B.  &  A.  984.  Gadd  r. 
Bennett,  5  Price,  549 ;  infra,  1604.  RoitaU  v.  Straton,  1  H.  B.  49. 
A  lease  to  commence  from  the  day  of  the  date,  may  mean  either 
exeltuwelvoT  inelusivdy, .  Pugh  v.  Duke  of  Leedi,  Cowp.  714 ;  see 
ffdeh  Y.  FMer,  2  Moore,  376.    [8  Taant.  338, 8.  C] 

fb)  Qrten  v.  RenneU,  1  T.  R.  696.  An  act  passed  in  the  94th 
year,  Slc  when  the  parliament  was  continued  by  prorogation  till 
the  d5th  year,  &c.  being  described  in  a  conviction  as  passed  in  the 
latter  year,  the  variance  was  held  to  be  immaterial.  R,  v.  Windsor, 
S  Chitty's  R.  513. 

(e)  1  Roll.  754, 1. 40. 

(d)  Blackmore  v.  Flemyng,  7  T.  R.  447.  Where,  on  a  sd,  fa,  on 
a  judgment,  a  judgment  was  alleged  to  be  a  judgment  for  damages 
by  reason  of  the  non-performance  of  a  certain  promise  and  under- 
taking, and  the  judgment  itself  was  for  the  non-performance  of 
certain  promises  and  undertakings,  the  variance  was  held  to  be  fatal. 
B4nfne»  V.  Forregty  3  Str.  893.  But  it  seems  that  the  case  was  ad- 
journed. 1  Ford,  38.  See  Btaek  v.  Lord  Brayhrook^  9  Starkie's  C. 
7.  But  an  averment  that  issue  was  joined,  was  held  to  be  proved 
by  an  information  containing  two  counts  on  each  of  whkh  iS8il# 
was  joined.    R,  v.  Jonety  Peake's  C.  38. 


«    ^ 


WRITiN6.--NAM£.  1600 

The  plaintiffs  being  assignees  of  B.  Tabart,  sued  as  such       ipakt 
on  a  recognizance  of  bail,  the  defendants  pleaded  campe-'         it. 
ruerunt  ad  diem^  and  on  the  production  of  the  roll  it  ap-       -•- 
peared  that  bail  had  been  put  in  at  the  suit  of  the  plain-  By  ■«»». 
tiffs,  as  the  assignees  of  B.  Tarbarty  and  the  plaintiffii  had 
judffment  (e).      So   an  allegation  that  a  commission  of 
bankrupt  issued  against  the  surviving  partner  of  Edmund 
Darby y  is  not  proved  by  evidence  of  a  writ  to  supersede 
a  commission  against  Edward  Darby  (/),   although  the 
plaintiffs   were    m  fact   surviving    partners  of  Edmund 
Darby, 

^In  an  action  against  a  surety  on  a  bail-bond,  an  aver->  *  1601 
ment  of  the  issuinj^  of  a  laiitat  against  Frands  J.  by  the 
name  of  John  J.  is  not  supported  by  proof  of  a  latiutt 
against  Jt^n  J.,  although  the  bond  was  signed  by  the  prin- 
cipal in  this  form,  "  Franm  J.  arrested  by  the  name  of 
John  J."  (g)(1)-  But  it  seems  that  a  mere  variance,  from 
the  omission  in  the  declaration  of  the  description  which  in 
superadded  in  the  record,  is  not  material  unless  some  am- 
biguity result  (ft).  The  declaration  styled  a  patty  in  a  for- 
mer cause  Samuel  Ghvevy  but  the  record  in  reciting  the 
judgment  against  Glover  styled  him  Samuel  Glover^  the 
younger ;  but  the  objection  was  over-ruled,  for  although 
the  declaration  did  not  give  the  party  his  full  description, 
yet  it  did  not  give  him  a  wrong  description  {%)  (2). 

Where  an  indictment  alleged  that  an  action  was  depend^ 
ins  between  A.  and  B.  and  the  judgment  produced  began, ' 
'  j0.  sued  by  the  name  of  C  was  summoned,'  dLC.  it  was 

(e)  Bingham  if  others  v.  Dickie,  5  Taunt*  814. 

(f)  Matthews  fy  another  v.  Dickinsoriy  7  Taunt.  999.  [1  Moore, 
104,  S.  0.] 

(g)  Scandover  v.  Wamey  2  Camp.  270. 

(h)  Jlmey  v<  Long,  1  Camp.  14. 

(t)  Ibid.  So  where  the  declaration  described  a  wtit  as  against 
M.  B,,  and  the  writ  produced  was 'against  Jlf«  B.  spinster.  Srown 
V.  JacobSy  2  £sp.  C.  726.    Seciu,  as  to  the  converse.  R, 

(1)  [See  Orant  v.  J^Taylor,  cited  Vol.  II.  649,  note(l).] 

(2)  [In  Dekentland  v.  SomerSt  2  Root,  437,  a  declaration  on  a 
judgment  against  A.  S.  and  D.  G.  was  held  not  to  be  supported  on 
a  plea  of  nid  Hel  record,  by  a  judgment  against  A.  S.  and  D.  G. 
Junior, 

Where  the  plaintiff  in  an  action  of  trespiuss  quare  dausum  Jregit, 
declared  by  the  name  of  WUliam  Robinson,  and  the  deed  under 
which  he  claimed  title  to  the  locus  in  quo  waa  to  fFUUam  T.  Ro- 
binson, the  variance  was  held  immaterial.  The  letter  T.  waa  no 
jpart  of  the  plaintiff  *b  name,  for  the  law  recognizes  but  one  x^hris- 
tian  name.    Franklin  fy  ah  v.  TcUmadge,  $  Johns.  84.1 

TOL.    IIT.  68 


1601  VARIANCE. 

PAET       lield  that  the  omission  of  the  name  by  which  JB.  was  mid* 
iv«         called  in  the  process  was  immaterial  (&).     So  it  seems  in 
general  that  it  the  name  of  the  party  be  not  alleged  as  de- 


Bj  DMw*  scriptive  of  the  record,  and  be  truly  alleged,  a  variance 
from  it  on  reading  the  record  will  not  be  material  (I). 

So  a  variance  as  to  the  number  of  parties  (m^,  or  parcels 
*  1602  described  (n),  or  damages  (o),  will  be  fatal.  *  Thus  a  va- 
riance in  setting  out  a  covenant  of  a  lease  in  alleging  the 
CeUar-ieer  field  for  the  Atterbeer  field,  is  fatal,  altlmigh 
the  plaintiff  ofier  to  wave  damages  on  that  breaeh  (p). 

Where  the  declaration  on  a  deed  of  covenant  recited 
certain  premises  to  be  late  in  the  occupation  of  Samuel  R. 
and  in  tne  lease  it  stood  Satd  A.,  the  variance  was  held  to 
be  fatal  (g). 

If  a  judgment  for  an  entire  sum  be  stated,  a  variance 
will  be  material ;  but  if  the  judgment  be  for  several  ^- 
tinct  sums,  an  allegation  that  the  judgment  was  given  for 
one  or  more  of  those  sums,  according  to  the  fact,  without 
noticing  the  rest,  will  be  good  (r). 

A  variance  is  immaterial  where  the  defendant  is  pre- 
cluded from  taking  advantage  of  it  by  estoppel ;  as  where 
he  has  executed  a  deed  by  a  name  which  is  not  his  own  («), 
or  by  an  act  of  his  which  operates  in  the  nature  of  an  es- 
toppel. Thus  a  lessee  or  assignee  of  a  lessee  is  estopped 
from  disputing  the  title  of  his  lessors  (f).  And  therefore, 
where  the  plaintiffs  who  derived  title  from  two  of  four  les- 
sors, the  two  other  lessors  having  no  interest  in  the  pre- 
mises, alleged  a  demise  by  the  four,  and  also  alleged  that 
two  of  the  four  had  no  title,  the  objection  being  taken  t  :at 
*  1603  ^  the  plaintiffs  should  have  alleged  a  demise  by  the  two 

(k),R,  Y.  ffindus,  I  Camp.  406.  n. 

(/)  VUU  supra,  IIS7. 

(m)  1  Rol.  753, 1.  45.    RaaiaU  v.  Straion,  1  H.  B.  49. 

(n)  3  Co.  2.  a. 

(o)  1  Rol.  754, 1.  40. 

(p)  put  V.  Green,  9  East,  188. 

iq)  BowdUch  V.  Mawlof,  1  Camp.  195.  See  PUi  v.  Green,  9  East, 
188. 

(r)  PhiUipsv.  Earner,  I  Esp.C.355;  where  judgment  was  given 
on  a  scire  facias  for  the  debt  and  costs  in  the  original  action,  alao 
for  the  non-prossing  of  a  writ  of  error  brought  on  that  action,  and 
for  the  damages  and  costs  in  the  scire  facias ;  and  the  declaration 
against  the  sheriff  for  a  false  return  stated  the  first  two  sums  only. 

(s)  Gould  V.  Barnes,  3  Taunt.  504 ;  supra.  Vol.  I.  dOSL 

(t)  Atkinson  v.  CoaistPinik,  1  Str.  512.  And  per  Gibbs,  C.  J.  in 
fVo&d  T.  Day,  I  Moore,  399.    [6  Taunt.  646.  S.  C] 


WRITING.— PARTIES.  1603 


who  had  title,  it  was  held 'that  the  defendant  was  .estopped       pabt 
by  the  lease  (t).  it. 

An  allegation,  in  an  action  against  an  acceptor,  that  the 


bill  was  drawn  by  certain  persons  trading  under  the  name  Partita, 
and  firm  of  A.  B.  and  Co.  is  satisfied  bjr  proof  of  a  bill 
accepted  by  the  defendant,  and  purporting  .to  have  been 
drawn  by  A.  B.  and  Co.  although  it  be  proved  that  the 
firm  consists  of  but  one  person  (u) ;  for  the  defendant  is 
precluded  from  taking  the  objection  by  his  acceptance. 

4thly,  Where  a  fiict  is  simply  alleged,  without  vouchiiij;  Where  the 
any  instrument,  and  the  instrument  is  used  as  mere  evi-  ]J^g"JJera"  ^ 
dence,  a  variance  will  not  be  fatal,  if  the  substance  of  the  evidence, 
allegation  be  proved  (I). 

A  declaration  for  not  indemnifying  the  plaintiff  alleged 
that  D.  P.  afterwards,  to  wit,  in  Michaelmas  term,  58  G. 
III.  recovered  and  obtained  judgment  againstthe  plaintiflf, 
and  the  record  produced  was  of  Hilary  term,  the  variance 
was  held  to  be  immaterial,  the  time  not  being  alleged  as 
descriptive  of  the  instrutnent  by  means  of  a  praut  patet  (x). 

An  allegation  that  rent  is  due  in  respect- of  a  certain 
messuage,  dwelling-house  and  premises,  is  supported  by 
evidence  of  a  lease  of  two  messuages,  for  premises  may 
be  considered  as  a  cumulative  description  (y). 

(t)  Wood  y.  Day,  1  Moore,  389.     [6  Taunt.  646.  S.  C] 

(u)  Bass  V.  Citoe,  4  M.  &  S.  13. 

(x)  PhiUips  V.  Shaw,  4  B.  &  A.  435;  5B.  &  A.  984 ;  supra,  1599. 
[See  Brooks  v.  Bemiss,  8  Johns.  455.] 

(y)  Taylor  v.  Brooke,  3  M.  &  S.  169.  An  averment,  that  in  con- 
sideration that  the  defendants  had  become  tenants  to  the  plaintiff 
of  certain  premises,  they  undertook  to  keep  the  same  in  good  and 
tenantable  repair,  is  proved  by  an  agreement  containing  a  variety  ' 
of  provisions,  and  amongst  others,  that  the  defendants  would  make 
good  all  repairs  within  tnree  months  after  notice  by  the  plaintiff  of 
the  want  of  repairs ;  for  the  obligation  to  repair  arises  out  of  the 

(1)  [In  assumpsit  for  money  paid  to  the  defendant's  use,  the  de- 
claration stated  that  an  execution  had  been  issued  against  the  de- 
fendants, inhabitants  of  the  town  of  N.,  for  taxes,  and  that  property 
had  been  seized  thereon,  for  which  the  plaintiff  had  given  his  re- 
ceipt ;  and  that  in  consequence  thereof  was  eventually  compelled 
to  pay  the  money  in  satisfaction  of  the  taxes :  A  receipt  was  given 
in  evidence  stating  the  property  to  have  been  seized  on  an  execu- 
tion against  the  collector :  It  was  held  that  the  variance  was  not 
fatal,  evidence  having  been  produced  that  the  execution,  on  which 
the  property  was  seized  and  receipted,  was  in  fact  against  the  town. 
Beers  v,  Botsfordif  al,,  3  Day,  159.  But  in  an  action  oif  a  sherifl^s 
bond,  the  declaration  for  the  non-payment  of  taxes  of  1785,  the 
recoid  of  a  judgment  for  the  balance  of  taxes,  collected  by  him  in 
1786,  is  not  admissible  evidence.     Berkeleif  v.  Cook^  3  Call,  378.] 


1603  VARIANCE. 

> 

PAST  An  aUegation  in  an  action  on  the  case  for  a  conspiracy 

iY.         to  indict  for  barretry,  alleged  it  to  be  coram  jv^iidariu  dt 

pace  necnan  ad  iivenas  fnonias.  fyc,  and  the  indictment 

Where  dw       proved  was  before  justices  of  the  peace,  without  more,  it 

^wd  "^  *'        "^^  '^'^  to  be  no  variance,  for  *  as  justices  of  the  peace 

^vpdenee?*'*    they  might  take  the  indictment  (2:). 

^1604  where  a  declaration  averred  that  the  defendant  charg- 
ed the  plaintiiT  with  violently  assaulting  him,  and  procured 
a  warrant  to  apprehend  him  for  the  said  offence,  and  it  ap- 
peared that  the  charge  was  made  for  assaulting  and  strik- 
ing, and  the  warrant  produced  recited  the  charge  to  be  for 
assaulting  and  beating,  it  was  held  that  the  variance  was 
not  material  (a). 

But  if  a  party  unnecessarily  allege  that  to  have  been 
effected  by  means  of  a  judgment  on  record,  which  might 
have  been  alleged  generally,  and  proved  by  other  means, 
he  will  be  bound  to  prove  it  by  a  judgment  of  record  {hS, 
The  plaintiff  alleged  that  the  defendant  permitted  bis 
bill  to  be  discontinued  for  want  pf  prosecution  thereof, 
and  that  thereupon  it  was  then  and  there  considered  by 
the  said  Court  that  the  said  defendant  should  take  nothing 
by  his  said  bill  prout  paiet^  fyc.  whereby  the  said  suit  then 
and  there  became  and  was  wholly,  ended  and  determined ; 
it  was  held  that  this  was  not  proved  by  the  production  of 
the  rule  to  discontinue,  although  had  the  allegation  been 
general  it  would  have  been  satisfied  by  the  production  of 
the  rule  and  payment  of  costs  (e). 
DetanpUon  of  The  averment  of  a  judgment  with  a  pr(nti  patet  per  recar^ 
fmen^  ftc.  ^^^^  ^^^^  ^^^  render  proof  by  a  record  necessary  where, 
from  the  nature  of  the  judgment,  as  averred,  it  appears 
that  it  is  not  of  record,  as  where  the  plaintiff  declares  in 
debt  on  a  judgment  in  Jamaica  (jd). 
*  J605  *  Where  it  is  necessary  to  allege  a  court  having  judicial 
authority,  it  is  not  essential  that  the  style  set  out  in  the 
record  should  be  exactly  copied  (e). 

tenancy,  and  the  agreement  was  evidence  to  prove  the  promise  as 
laid.    CoUey  v.  Streeton,  2  B.  &  C.  273. 

(z)  Cro.  Jac.  32 ;  Yel.  46.  [and  note  to  the  American  edition.] 

(a)  Bynt  v.  JMbore,  5  Taunt.  187.    [1  Marsh.  12.  S.  C] 

(h)  5  Price,  540. 

(c)  Gadd  T.  BtnntU^  5  Price,  540.  It  was  also  held  that  a  va^ 
riance  from  the  sum  in  the  ac  ttiam  part  of  a  note  was  ftital ;  vufe 
supra,  1835. 

(d)  fFalker  v.  WiUer,  Doug.  1.  And  see  WigUy  v.  Jones^  5  East, 
440 ;  but  see  Turner  v.  Eyles,  3  B.  &  P.  456. 

(e)  ConttanHne  v.  Barnes,  Cro.  Jac.  32;  Busby  y.  fFatson,  2  Bl 
Hep.  1050.    See  aleio  Draper  v.  Garratt.  2  B.  &  C.  2.    Supra,  1534, 


DESCRIPTION  OP  COURTS.—PROCESS,  &c.  1603 

Where  a  declaration  in  an  action  for  a  malicious  prose-  part 

cution  alleged  that  the  defendant  caused  the  plaintiff  to  be  it. 
indicted  at  the  general  quarter  sessions  of  the  peace  for 


Middlesex,  and  the  record  stated  the  indictment  to  have  Description  of 
been  found  at  the  general  sessions,  it  was  held  to  be  suf-  couru. 
ficient,  the  offence  being  cognizable  at  such  general  ses-    '°*^***' 
sions  (/). 

In  an  action  for  not  indemnifying  the  sheriff,  against  Action. 
whom  trover  had  been  brought  for  levying  under  k  fi.  fa,j 
after  an  act  of  bankruptcy,  an  allegation  that  an  action 
was  prosecuted  for  the  recovery  of  the  said  money  was  held 
to  be  sufficient  (g). 

A  bill  of  Middlesex  is  well  described  as  a  precept  of 
the  kinff  (A). 

An  sJlegation  that  an  action  is  depending  in  his  Majes- 
ty's Court  of  the  Bench  at  Westminster  is  not  supported 
by  proof  of  a  pluries  bill  of  Middlesex,  for  by  such  an  al- 
legation the  Court  of  Common  Pleas  must  be  intended  (t). 

An  averment  that  a  defendant  was  acquitted  by  a  jury 
in  the  Court  of  our  said  Lord  the  Kins,  before  the  King 
himself,  is  a  description  of  an  acquittal  on  a  trial  at  bat, 
and  is  not  proved  by  an  acquittal  at  Nisi  Prius  {k), 

A  commission  of  bankrupt,  though  under  the  great  *«eal,  *  iqqq 
does  not  issue  out  of  chancery ;  and  it  seems  that  an  aver- 
ment that  it  did  so  would  be  fatal  (2). 

Under  penal  statutes,  allegations  of  the  receipt  or  em-  Money* 
be^zling  of  money  are  not  satisfied  by  evidence  of  the  re- 
ceiving or  embezzling  bank  notes  or  bills  of  exchange,  or 
other  equivalent  for  money  (m). 

An  averment  that  ^.  has  received  5001.  is  not  satisfied 

(f)  Bushy  y.  Wats<m,  2  Bl.  Rep.  1050.    Secns,  if  the  general  ses- 
flioDS  had  not  had  authority.    lb, 

(g)  Batchelor  Sf  another  v.  Salmon,  2  Cainp.  525. 

(h)  Harris  V.  Bernard,  fi  Sir.  1069. 

(i)  hnpeu  v.  TayloT,  3  M.  &  S.  166.  And  see  Renaids  v.  Smith, 
[6  Taunt.  551.]    2  Marsh.  258. 

{k)  Woodford  v.  Ashley,  11  East,  509 ;  2  Camp.  193. 

[l)  Paynton  v.  Foster  if  others,  3  Camp.  58. 

(m)  Supra,  842.  Where  a  clerk  was  charged  with  having  re- 
eeived  a  50{.  bank-note,  and  lis.  and  lOd.  in  money,  and  having 
embezzled  the  money,  but  the  party  who  paid  it  could  not 
state  how  he  paid  it,  whether  all  in  notes,  or  by  a  draft,  Bayley,  J. 
directed  an  acquittal  (R.  v.  Isles,  Surrey  Spring  Assiz.  1816;  Mann. 
Ind.  372),  and  said  that  it  ought  to  have  been  proved  that  the  de- 
^ndant  received  the  lis.  lOd.  in  monies  numbered. 
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PABT       by  evidence  that  stock  to  that  anaount  has  been  transferred 
ly.         into  his  name  (n)  (1). 

«^— -^  An  allegation  of  a  loan  of  lawful  money  of  Great  Britain 
is  supported  by  evidence  of  a  loan  of  foreign  money,  as 
pagodas  (o)« 

l>eMriptioii  In  thg  ordinary  description  of  articles  of  trade,  or  other 

*"**'  subject-matter  of  averment,  a  variance  will  be  material, 
or  otherwise,  in  point  of  law,  as  it  is  material  or  immate- 
rial in  point  of  fact  in  ordinary  language  and  acceptation. 
If  the  agreement  alleged  be  to  deliver  merchandiseable 
corn,  proof  of  an  agreement  to  deliver  good  corn  of  the  se- 
cond sort  is  insufficient  (p)  (1). 

Where  the  defenaant  in  an  action  on  a  bond  pleaded 
that  the  bond  was  given  to  receive  money  won  by  the 
plaintiff  from  the  defendant  at  a  game  called  Faroj  it  was 
held  to  be  necessary  to  prove  the  money  to  have  been  lost 
at  that  particular  game  (a). 
*  1607      *It  has  been  seen,  that  where  a  written  instrument, 

Reconcilement  g^ch  as  a  record,  is  vouched  in  proof  of  an  allegation,  pa- 

Arerment.^  ^  ^^^  evidence  is  in  many  instances  admissible  to  rec<mcile 
the  allegations  with  the  instrument  (r).  But  where  a  va- 
riance occurs,  which  without  extrinsic  explanation  would 
be  fatal,  it  seems  that  an  averjnent  of  identity  is  usually 
necessary  to  warrant  such  evidence. 

The  defendant  in  ejectment  for  the  manor  of  Artam 
pleaded  ancient  demesne,  and  when  Doomsday  Book 
was  brought  into  Court,  offered  to  prove  that  the  manor 
was  anciently  called  Nettam,  but  the  evidence  was  reject- 
ed, for  the  variance  ought  to  have  been  averred  on  the 
record  (*), 


Vendor  and  Vendee. 

Action  by  the       The  vendor  of  a  real  estate,  in  an  action  against  a  pur- 
vendor  of  real  chascr  for  not  Completing  the  contract  accordins  to  his 

property.  r  a  o 

(n)  Jones  v.  BriruUeyy  3  Esp.  C.  205. 

(o)  Harrington  v.  Macmmris^  5  Taunt.  2£^.    [1  Marsh.  33.  S.  C] 

(p)  B.  N.  P.  145;  1  Ld.  Ray.  735. 

(q)  Mazzinghi  v.  St^hemon,  1  Camp.  291.  See  Calbome  v.  Stodt- 
dale,  1  Str.  493 ;  SigeUY.  Jebh,  3  Starkie's  C.  1. 

(r)  Supra,  tit.  Parol  Evidence,  1046 ;  Vol.  I.  199 ;  Stark.  Crimi- 
nal Pleadings,  325.  329,  2d.  edit. 

(8)  Gregory  v.  Withers,  28  C.  II.  Gilb.  Ev.  44 ;  3  Keb.  588. 


(1)  [SeeVol.  II.  84,note(I)]. 
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agreement,  must  prove,  Ist,  the  agreement ;  2dly,  the  per-       p4Rt 
fbrmance  of  conditions  precedent ;  3dly,  the  damages.  iv. 

The  contract  to  be  valid  must  be  in  writing  (t) ;  and  a  —........ 

sale  by  auction  is  within  the  statute  (u). 

2dly,  The  performance  of  conditions  precedent  (op). — ^The  Conditiont 
vendor  must  prove,  either  that  he  has  executed  *  the  con-  «"|*gQQ  * 
veyance,  or  tnat  he  has  offered  to  do  so,  unless  the  vendee 
has  discharged  him  from  so  doing  {z). 

Where  A.  agreed  to  sell  an  estate  to  B.  before  a  parti- 
cular day,  for  the  sum  of  — /.,  in  consideration  whereof 
B.  agreed  to  pay  that  sum  on  that  day,  and  on  failure,  to 
pay  the  sum  of  21/.,  it  was  held  that  A.  could  not  recover 
the  21{.  without  showing  that  he  had  conveyed  the  estate 
to  JB.,  or  that  he  had  tendered  a  conveyance  properly  exc'^ 
cuted  (a). 

And  where  the  plaintiff  covenanted  to  sell  a  house  to 
the  defendant,  and  to  convey  the  same  before  the  1st  of 
August,  and  to  deliver  possession  of  the  same  on  a  pre- 
vious day,  and  the  defendant  in  consideration  thereof  co- 
venanted to  pay  the  plaintiff  12(M.  on  or  before  the  1st 
day  of  August,  it  was  held  that  the  plaintiff  could  no^ 
maintain  an  action  for  the  1202.  without  averring  that 
be  had  conveyed  or  tendered  a  conveyance  to  the  de« 
^ndant  (&). 

The  purchaser  may  refuse  to  accept  a  conveyance  exe- 
cuted under  a  power  of  attorney  (c). 

(()  29  C.  II.  c.  3,  9.  4 ;  supra,  592. 

fu)  Supra,  596.  e06,  7.  614. 

(x)  In  agreements,  the  question  whether  covenants  be  dependent 
or  independent  depends  upon  the  intention  of  the  parties.  They 
are  usually  considered. to  be  dependent,  unless  a  contrary  intention 
Ej^ar.  See  1  Will.  Saund.  320 ;  Smith  v.  fVooSumsey  2  N.  R. 
233 ;  Havtlock  v.  Gtddes,  10  East,  555 ;  supra,  tit.  ^sumpsit.  [See, 
on  this  subject,  Gardiner  v.  Corson,  15  Mass.  Rep.  500.  Coud^,  v. 
bigersoU,  2  Pick.  292.  TOuton  if  al.  v.  J^TeweU  Sf  at,  13  Mass.  Rep. 
406.  Parker  v.  Parmele,  20  Johns-  130.  Robb  v.  Montgomery,  ibid. 
15.     Hampton  v.  Speckenagle,  9  Serg.  &  Rawle,  212.] 

{z)  Jones  V.  Barkley,  Dougl.  684.  Phillips  y.  Fielding,  2  H.  B. 
123.  But  it  is  no  defence  to  an  action  on  a  bill  of  exchange,  given 
as  the  consideration  for  an  estate,  that  the  vendor  has  refused  to 
convey.  Moggridge  v.  Jones,  14  East,  486.  3  Camp.  38.  Swan  v. 
Cox,  1  Marsh.  176. 

(a)  Goodisson  v.  Minn,  4  T.  R.  761. 

(6)  Glazebtook  v.  Woodrow,  8  T.  R.  366.  Vide  supra,  91.  See 
also  Morton  v.  Lamb,  7  T.  R.  129.  Mason  v.  Corder,  7  Taunt.  9 ; 
2  Marsh.  332.    Ferry  v.  WtUiams,  8  Taunt.  62.    1  Moore,  498. 

(c)  Coore  v.  CaUaway,  1  Esp^  C.  115,  Cor.  Ld.  Kenyon.  Ridiards 
V.  Barton,  1  Esp.  268.    See  Baxter  v.  Lewis,  Forrest,  61. 
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PAjiT  But  if  on  tendering  a  draft  to  the  defendant,  he  refaae  to 

IV.  read  it,  and  discharge  the  plaintiff  from  executinff  it,  it  is 

.  sufficient  to  prove  this  ;  it  is  not  incumbent  on  the  plain- 

Conditiout.        ti  J  to  go  on  and  do  a^nugatory  act  {d).     But  where  by  the 

precedent.        terms  of  the  agreement  *  the  vendee  is  to  prepare  the 

^^  conveyance,  the  vendor  may  maintain  an  action  without 

tendering  a  conveyance  (c) ;  and  if  the  conveyance  is  to  be 

executed  at  the  expense  of  the  vendee,  the  latter  is  bound 

to  tender  it  (/)(!)• 

Where  the  defendant  agrees  to  pay  the  whole  or  part 
of  the  purchase-money  on  having  a  good  title,  it  is  neces- 
sary for  the  vendor  to  allege  what  title  he  had,  and  to 
prove  it  accordingly  {g).  But  where  the  vendor  averred 
that  he  was  seised  in  fee,  and  made  a  good  and  satis&cto- 
ry  title  to  the  purchaser  by  the  time  specified  in  the  con- 
ditions of  sale,  it  was  held  to  be  sufficient,  and  that  it  was 
unnecessary  for  him  to  show  how  he  deduced  his  title  to 
the  fere  (A). 

And  even  where  the  title  is  set  out,  it  has  been  held  by 
Lord  Kenyon  to  be  sufficient  to  produce  the  title  deeds  at 
the  trial,  without  proving  their  execution  {%).  He  said, 
that  where  the  question  w^  respecting  a  title,  he  would 
never  allow  that  the  party  should  be  called  upon  to  prove 
the  execution  of  all  the  deeds  deducing  a  long  title;  that 
it  was  never  mentioned  in  the  abstract,  or  expected,  ia 

{d)  Janes  v.  BarkUy,  Dougl.  684.    PkiUips  v.  Fielding,  2  H.  B, 

(e)  Hawkins  v.  Kemp,  3  East,  410. 

(f)  Seaward  v.  WiUack^  5  East,  198.  Qu.  whether  it  be  not  a  ge- 
neral rule,  in  the  absence  of  any  express  stipulation,  that  the  pur- 
chaser ought  to  prepare  and  tender  the  conveyance.  See  Sugden's 
Law  of  Vendor  and  Purchaser,  2%L  And  it  was  so  held  in  Baxter 
Y.  Lewis,  Forrest,  61.  And  see  Martin  v.  SfonHhy  2  Smith,  543. 
But  see  Heard  v.  Wadkam,  1  East,  627 ;  Ld.  Eldon's  opinion,  in 
Setanv,  Slade^l  Ves-jun.  278;  Sir  A.  Macdonald's,  in  Grawsock 
V.  Smilh,  3  Anstr.  877 ;  Ld.  Rosslyn's,  in  Pincke  v.  Curteisy  4  Bro. 
C.  C.  332. 

(g)  PhiUifs  V.  Fielding,  2  H.  B.  123.  See  the  Duke  a/St.  JUbrn's 
V.  Shore,  1  H.  B.  270.  And  where  a  good  title  is  to  be  made  out 
b^  a  certain  day,  the  vendee  is  not  bound  to  make  any  applica- 
tion before  the  day.  Berry  v.  Young,  2  Esp.  C.  640,  n.  Cor.  Ld. 
Kenyon. 

(h)  Martin  v.  SmOh,  6  East,  555. 

(i)  Thomson  v.  Miles,  1  Esp.  C.  184. 


(1)  [See  Swietxer  Hummel,  3  Serg.  &  Rawle,  228. 
Swift,  20  Johns.  24.    Beasly  v.  QiU^pie,  4  Bibb,  314  J 
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making  out  a  title  in  the  *  case  of  any  purchase,  more  part 

farticularly   where    possession  has    accompanied  them.  iv. 
et  in  a  later  case  Mansfield,  C.  J.  held  at  Nisi  Prius  that 


the  vendor  of  the  residue  of  a  term,  being  the  third  or  Conditions 
fourth  assignee,  was  bound  to  prove  all  the  mesne  assign-  precedent. 
ments  {k). 

Although  it  is  unnecessary  to  notice  in  the  declaration,  . 
representations  contained  in  the  particulars  of  sale  as  to 
the  state  of  repair,  and  other  collateral  matters,  yet  it  is 
essential  to  prove  at  the  trial  that  the  plaintiff  can  make 
title  to  the  several  matters  as  sold  (Z).  Thus,  ^where  the 
particulars  of  sale  state  a  right  of  cart-way  to  be  appurte- 
nant to  a  house,  it  is  sufficient  to  set  out  so  much  of  the 
agreement  as  relates  to  the  house,  without  stating  that 
part  which  relates  to  the  cart-way,  but  still  the  title  to  the 
cart-way  must  be  proved  on  the  trial  (m). 

The  purchaser  of  a  lease  under  a  contract,  describing  it 
as  containing  none  but  the  usual  covenants,  is  not  bound 
to  accept  an  assignment  if  the  lease  contain  an  unusual 
covenant,  although  it  be  bad  in  law  (n). 

A  defendant  who  has  never  applied  for  a  title  is  not  al- 
lowed to  set  up  the  want  of  it  against  the  plaintiff  who  has 
obtained  one  (o),  after  the  commencement  of  the  action. 

But  upon  an  undertaking  by  a  vendor  to  convey  a  new 
inclosure  to  the  vendee,  he  must  convey  the  legal  estate ; 
it  is  not  sufficient  for  the  vendor  to  substitute  the  vendee's 
name  for  his  own  to  entitle  him  to  an  assignment  from  the 
commissioners  (o). 

*  It  is  not  sufficient  to  show  by  mere  presumptive  evi-  *  1611 
dence  that  the  premises  have  been  discharged  from  an  in*  Title, 
cumbrance  to  which  they  were  formerly  subject. 

Where  a  leasehold  was  sold  as  subject  to  a  ground-rent, 
which^wafi  said  to  have  been  apportioned  out  of  a  larger 
rent,  but  such  an  apportionment  was  not  evidenced  by  any 
existing  deed,  but  only  by  presumptive  evidence,  it  was 
held  that  the  purchaser  was  not  bound  to  accept  the. 
title  (y).   ' 

(k)  Crosby  v.  Percy,  1  Camp.  303.  But  Ld.  Kenyon's  decision 
was  not  cited.    See  Sagden's  V.  &  P.  &c«  216. 

fl)  Thanuan  v.  MOeSj  1  Esp.  C.  184. 

(m)  Ibid. 

(n)  HarUey  v.  Pehall^  Pealp's  0. 131,  Con  Ld.  Kenyon. 

(o)  Per  Ld.  Kenyon,  in  Tfunnwn  v.  MUeSf  1  Esp.  C.  184. 

(p)  Cane  y.  Baldwin  if  oihersy  I  Starkie's  C.  65. 

(q)  BamwaU  v.  Harris,  1  Taunt.  430. 

VOL.  itt.  69 


1611  VENDOR  AND  VENDEE. 

FART  Where  the  objection  to  a  bill  was  that  it  was  doubtfil 

vr,         whether  the  wife  of  a  party  to  a  deed,  thirty  years  old,  was 

— «— — >  barred  by  that  deed  of  her  dower,  it  was  held  that  it  was 

Conditions       no  answer  to  prove  upon  the  trial  that  the  wife  was  dead, 

T?tle***°^*        no  such  proof  having  been  given  before  (r). 

I  It  seems  to  be  quite  settled,  that  a  court  of  law  will  take 

notice  of  equitable  objections  to  titles.  It  would  be  firuit- 
less  to  compel  the  defendant  to  pay  money  which  a  court 
of  equity  would  order  him  to  refund  (s). 

where  the  words  of  the  condition  were,  that  the  vendor 
should  make  out  a  good  title,  it  was  held  that  he  must 
make  out  a  title,  good  both  at  law  and  in  equity  (t)j  for 
the  question  is,  whether  the  condition  has  been  complied 
with(l). 

(r)  WUdt  v.  Fort,  4  Taunt.  334.  Where  a  title  under  a  convey- 
ance  isfartified  by  sixty  years'  possession,  the  loss  of  a  recited  deed 
throws  no  reasonable  doubt  upon  the  title,  Prosser  v.  WatUj 
<  Madd.  59. 

(8)  Maberiy  v.  Robinsj  1   Marsb.  '^58 ;  5  Taunt.  625 ;  and  per 

Ld.  Al?anley  in  EUiett  v.  Edwards,  3  B.  &  P.  181.    In  the  case  of 

Mp(us  V.  Watkins  (8  T.  R.  516),  Ld.  Kenyon  held  that  a  court  of 

^     law  could  not  enter  into  equitable  objections  to  a  title  where  the 

purchaser  is  plaintiff. 

(i)  Maberly  v.  RobinSy  1  Marsh.  958.    5  Taunt.  ^85. 

•  ^     •  ■ ■  -  ~.  ,  . .  ■  ■    ■     I  .  ■  »    ■ 

{1)  [An  agreement  to  make  a  lawM  deed  ofconveyanee,  means  a 

deea  conveying  a  lawful  or  good  title  *,  and  if  the  vendor  covenant 

to  make  a  lavtf^d  deed  of  conveyance,  he  is  bound  to  produce  bis 

title,  and  offer  himself  ready  to  execute  a  deed.    Dearth  v.  Wil- 

liamson  ^  a/.  2  Serg.  &  Rawle,  500.     See  also  (yiute  v.  Robison, 

2  Johns.  595.    An  agreement  to  make  ^  a  warranty-deed,  free  and 

clear  of  all  incumbrances"  is  not  fulfilled  by  making  a  deed  with 

covenants  of  general  warranty  and  freedom  from  incumbrances, 

unless  the  grantor  had   the  absolute,  entire   and   unincumbered 

estate  in  the  land,  at  the  time  of  the  conveyance.    Porter  v.  Myesj 

2  Greenleaf,  22.    A  covenant  to  convey  the  title,  means  the  legal 

estate  in  fee  free  of  all  valid  claims,  liens  and  incumbrances  whatever. 

J&nes  V.  Gardner,  10  Johns.  266.    A  covenant  to  give  ^  a  good  and 

sufficient  deed"  does  not  bind  the  covenantor  to  give  a  &ed  with 

warranty.     Gazley  v.  Price,  16  Johns.  267.  S.  P.  Van  Eps  v.  Ma- 

vor,  fyc,  of  Schenectady,  12  Johns.  436.    Where  A.  agreed  to  sell 

land  to  B.  and  covenanted  to  "give  a  deed  of  the  premises"  to  him 

at  a  certain  time  and  place,  the  tender  of  a  mere  quit-claim  deed, 

without  covenant  or  warranty,  is  sufficient  *,  and  it  is  not  necessary 

that   A.'s  wife  should  join  in  the   deed.    Ketchum  v.  EvertsoUr 

13  Johns.  359.    Where  the  conditions  of  sale  at  auction  were  that 

the  vendor  should  execute  a  deed  wit*  warranty  of  title  except  as 

to  certain   quit-rents,  it  was  held  that  the  agreement   was   not 

merely  that  he  should  give  a  deeil  with  wairanty,  but  that  he  was 

able  to  convey  an  iude^asible  title,  subject  to  no  other  incumbrance 

except  the  quit*rents.    Judion  t.  f^ass,  11  Johns.  525. 

In  Massacbu;«ett9,  it  is  held  that  if  a  bond  be  given  to  convey  land 
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A  vendor  who  has  let  the  intended  vendee  into  *  posses-       part 
sion  cannot  recover  tlie  premises  by  ejectment  without         iv. 

proof  of  a  demand  of  possession,  for  till  then  the  posses-  ,■ 

sion  is  lawful  (u),  unless  the  defendant  agreed  to  quit  pos-  Ejectimot  by 

session  on  a  day  previous  to  the  day  of  the  demise,  for  *  »«ndor. 
then,  on  non-performance,  ejectment  will  lie  (x)  (1). 

(u)  Right  V.  Beardy  13  East,  210;  Doe  v.  Lawder,  1  Starkie's  C. 
308-  See  Htgan  v.  Johnson,  2  Taunt.  148.  If  the  party  were  law- 
fiilj^r  in  possession  at  the  time  of  the  action  brought,  it  is  an  answel* 
to  tlie  action,  whatever  be  the  time  of  the  demise.  'Dot  d.  tetchy 
V.  Jacksony  1  B.  &  C.  448. 

(x)  Dot  y.  SaytTj  3  Gamp.  8.  And  see  D9t  v.  Smith,  6  East,  530. 
Dot  V.  Brtack,  6  Esp.  C.  106. 


by  a  good  and  sufficient  deed  of  warranty,  on  the  payment  of  money 
by  the  obligee  to  the  obligor,  the  condition  will  he  performed,  if  the 
deed  be  of  a  proper  form  and  regularly  executed,  and  the  grantor 
be  seized ;  for  the  import  of  the  words  does  not  extend  to  the  title 
of  the  grantor  to  be  conveyed,  but  is  confined  to  the  form  of  the 
d^ed,  and  its  execution ;  and  as  the  money  is  to  be  first  paid,  the 
obligee  may  as  well  sue  on  the  covenant  in  his  deed,  as  on  his  bond. 
Aiken  v.  Sanford,  5  Mass.  Rep.  494.  Jiliter,  perhaps,  if  the  condi- 
tion of  the  bond  be  that  the  money  shall  be  paid  on  the  delivery  of 
the  deed.     Ihid, 

An  agreement  stating  that  A.  has  *'  granted,  bargained,  and  aold, 
and  doth  absolutely  grant,  bargain  aqp  self,^'  &c.  and  covenanting 
to  give  a  good  and  sufficient  title  at  a  future  day,  upon  B.'s  making 
certain  payments,  does  itself  convey  the  land ;  and  the  agreement  to 
give  a  good  title  afterwards  means  a  more  formal  deed  rather  than 
title  strictly  speaking.    Scott  v.  Conover,  1  Halsted's  Rep.  222. 

In  Kentucky,  under  a  bond  to  make  '*as  good  title  as  the  Com- 
monwealth of  Virginia  should  make,"  the  obligor'must  convey  with 
general  warranty.  Decisions  of  the  Court  of  Appeals  of  Kentucky, 
177.  So,  under  a  bond  '*  to  make  a  sure  and  indefeasible  right  and 
title,  such  as  the  State  makes.''  Kelly  v.  Bradford,  3  Bibb,  317.  So, 
where  a  bond  is  with  condition  '*  to  make,  or  cause  to  be  made,  a 
deed  for  a  certain  tract,"  &c.  Steel  v.  Mitchell,  Decisions  of  the 
Court  of  Appeals  of  Kentucky,  47.     Bard  v.  Grundy,  ibid.  195.] 

(1)  [Af\er  articles  for  the  sale  of  land,  on  which  the  vendor  re- 
ceives part  of  the  purchase  money,  and  the  residue  is  to  be  paid  by 
instalments,  if  the  times  of  payment  have  long  expired  without 
payment Tiy  the  vendee,  before  or  after  si^it  brought,  the  vendor 
may  recover  in  ejectment  against  the  vendee.  Martin  v.  WiUink  if 
at.  7  Serg.  &  Rawle,297.  See  also  Lessee  of  Mitchell  y,  De  Roche^ 
1  Yeates,  1 2.  In  Pennsylvania,  where  there  is  no  court  of  chancery, 
the  courts  of  law  consider  that  as  done  which  chancery  would  decree 
to  be  done — and  where  A.  agrees  with  B.  for  the  purchase  ofland, 
enters  into  possession  and  pays  the  purchase  money,  he  stands  in 
the  same  situation  as  if  he  had  received  a  conveyance.  Per 
Tilghman,  Q.  J.  Moody  v.  Vandyke,  4  Biuney,  41.  So,  where  ar- 
ticles of  agreement  are  made  for  the  sale  of  land,  the  vendee,  on 
tendering  the  purchase  money,  may  recover  the  land  in  ejectment. 
Haion  V.  JVbrn«  if  at.  4  Binnoy,  77.  Griffith  v.  Cochrane,  5  ib.  105. 
iSfetit  v.  ^orth,  3  Yeates,  324.  Vincent  v.  Lessee  of  Hiz/f,  4  Serg.  ^ 
RawIe,3Q1.] 


•  16 1 2  VENDOR  AND  VENDEE. 

PART  A  vendor  who  .has  let  the  vendee  into  possesaion,  bat 

IV.         who  can  make  no  title,  cannot  recover  for  growing  crops 

which  were  to  be  taken  at  a  valuation,  the  contract  being 

entire  (y) ;  neither,  as  it  seems,  can  he  recover  for  use 
and  occupation  {z). 
Actioo  by  ven-      Where  the  purchaser  is  to  prepare  the  conveyance,  he 
«fUtt  ****       cannot  maintain  an  action  for  breach  of  contract,  or  to  re- 
cover the  deposit,  without  proving  a  tender  of  a  conveyance, 
unless  he  be  discharged  by  the  act  of  the  vendor ;  or  un- 
less the  preparing  a  conveyance  would  be  a  nugatory  act 
for  want  of  title  in  the  vendor  (a). 
PAnicuiarof        Where  the  vendee  objects  to  the  abstract  of  title,  as  in- 
objections.       sufficient,  defective  and  objectionable,  the  court  will,  at  the 
instance  of  the  defendant,  require  the  plaintiff  to  deliver  a 
particular,  specifying  the  matters  of  fact  which  he  intends 
to  rely  upon  at  the  trial,  as  being  the  cause  of  his  not  being 
able  to  complete  the  purchase  (T) ;  but  he  is  not  bound  to 
state  anv  objection  in  point  of  law  arising  from  the  ab* 
^  1613  stract  (c).    *  And  where  no  such  particular  has  been  ob* 
tained,  the  plaintiff  is  not  confined  at  the  trial  to  those 
objections  which  he  has  stated  to  the  vendor,  but  may  rely 
on  any  other  (d)  (1). 

Where  the  vendee  in  a  special  action  for  breach  of  con- 
tract relies  on  a  defect  iir  title,  he  must  prove  the  defect ; 
it  is  not  sufficient  to  jNroye  the  mere  opinions  of  convey- 
ancers {e\ 
Pamftfes.  The  plaintiff  is  entitled  to  recover  as  damages,  on  counts 

properly  framed,  not  only  the  amount  of  his  deposit,  but 
also  interest  upon  it,  and  even  interest  on  the  residue  of 
the  purchase-money,  which  has  been  lying  ready  to  be 

iy)  A*ea2  t.  Finty^  1  Camp.  471 ;  nipra,  1519. 

(z)  Heam  v.  Tomlin,  Peake's  O.  192 ;  ntpra,  1519. 

(a)  Seaward  v.  IftUock,  5  East,  198.  Loumdes  v.  BraVj  Cor. 
Ld.  Ellenborough,  Sitt.  oiler  Trin.  Term,  1810 ;  8ugdeii*8  V,  &  P. 
2S3, 6th  edit. 

(h)  Colltii  V.  Thompson,  3  B.  &  P.  346. 

(c)  Ibid. 

(d)  Squirt  v.  Tody  1  Camp.  293.  CoOett  v.  Thampaony  3  B.  5&  P. 
246. 

(e)  Camfidd  v.  Gt75ert,  4  Esp.  C.  221. 

(1)  [If  the  vendor  bind  himself  to  execute  a  deed  and  deliver 
possession,  and  the  vendee  refuse  to  accept  the  deed  on  account  of 
so  alleged  defect  in  it,  he  cannot  entitle  himself  to  damages,^  by 
showing  that  the  vendor  was  not  able  to  deliver  possession.  Pick* 
fring  V.  Stapler,  5  Serg.  fc  Rawle,  107.} 
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paid  without  making  interest  (/).     It  seems  that  he  may  part 

also  recover  the  expenses  incurred  in  investigating  the  ti-  iv. 
tie  (g).     And  where  the  vendor  misrepresents  the  charges 


affecting  the  estate,  the  purchaser  may  recover  the  inter-  Action  by 
est  of  money  procured  to  complete  the  purchase,  as  well  **°  **' 
as  the  expenses  of  investigating  the  4itle  and  completing 
the  conveyance  (A) ;  as  where  the  intended  grantor  of  an 
annuity  represents  that  there  are  no  judgments  against 
him,  in  consequence  of  which  the  intended  purchaser  does 
not  search  until  the  transaction  is  ready  to  be  complet- 
ed (t).  And  if  the  action  be  brought  aeainst  an  agient 
who  sold  without  sufficient  authority,  the  plaintiff  may  also 
recover  the  *  costs  of  a  suit  against  the  principal  for  a  *  1614 
specific  performance  (k). 

Where  the  vendee  relies  on  a  defect  in  the  vendor's 
title,  and  no  fraud  is  imputable  to  the  vendor,  the  plaintiff 
does  not  usually  recover  more  than  nominal  damages  (/). 

If  on  breach  of  contract  by  the  vendor,  the  vendee  Money  had 
elect  to  disaffirm  the  contract,  and  to  recover  the  deposit  "*^  '«cel^«d' 
as  money  had  and  received  to  his  use^  he  must  prove  the 
circumstances,  and  show  that  the  contract  is  wholly  unex- 
ecuted {m)  ;  but  if  there  has  been  a  part  execution  of  the 
contract,  such  that  it  cannot  be  wholly  rescinded,  so  as  to 

9 

Cf)  FluTtau  V.  ThwnkiU,  2  Bla.  Rep.  1078. 

fg)  Kiriland  v.  Poumttt^  2  Taunt.  145 ;  Turner  v.  Btaurain^  Cor. 
Ld.  Ellenborough,  Guildh*  2d  June  1806.  But  see  Camfidd  v.  Oil- 
hertj  4  Esp.  C.  221 ;  and  WUdt  v.  FoH^  4  Taunt.  334,  where  Mans- 
field, C.  J.  held  the  contrary,  and  ruled  also  that  interest  on  the 
deposit  was  not  recoverable. 

(h)  Hichards  v.  Barlon,  1  Esp.  C.  2G8  ;  Turner  v.  Beaiirain^  Sug* 
den's  V.  &  P.  209 ;  Coare  v.  Ccdlaway,  1  Esp.  C.  115. 

{%)  Coore  v.  Ccdlcnoay,  1  Esp.  C.  115. 

(k)  Janes  v.  Dyke,  Sugden's  V.  &  P.  App,  No.  8. 

(I)  See  1  B.  &  P.  307 ;  Flureau  v.  ThomkUL,  2  Bla.  Rep.  1078  ; 
Brum's  case,  Palm.  364.  In  the  case  of  Bratt  v.  Ellis,  (C.  B.  Mich. 
^  Hi).  T.  45  Geo,  III.  cited  in  Mr.  Sugden's  Treatise,  App.  No.  7,) 
where  an  auctioneer  having  a  lien  on  property,  sold  it  after  the 
expiration  of  the  authority  ffiven  him  by  the  owner,  who  refused  to 
complete  the  contract,  the  Court  is  stated  to  have  held  that  the 
purchaser  was  not  entitled  to  more  than  the  deposit,  with  interest, 
the  eosts  of  investigating  the  title,  and  the  costs  of  the  action  as 
between  attorney  and  client ;  although  the  Jury,  on  the  execution 
of  a  writ  of  inquiry,  after  judgment  by  default,  had  fiven  a  ver- 
dict for  350/.,  allowing  250{.  as  damages  for  the  loss  of  the  bargain, 

(m)  HaiU  v.  SUk,  5  East,  449.  ^outre  v.  Tod,  1  Camp.  293 ;  2 
Burr.  1011.  Farrer  v.  NighHngal,  2  Esp.  C.  639.  l^vy  v.  Haw,  1 
Taunt.  65. 


iei4  V£NIK»  AND  VENDEE. 

PAjiT       place  the  parties  in  statu  quo^  the  party  must  resort  to  his 
iT«         action  ibr  breach  of  the  special  contract  (n)  (1). 


Action  bjr  (n)  Where  A,  agreed  to  let  B,  into  immediate  possessioD  of  a 

vendet.  liouse,  and  repair  it,  and  execute  a  lease  within  ten  days,  in  consi- 

deration of  wnich  B.  paid  1(M.  and  took  possession,  and  Jf.  neglect- 
^  to  execute  the  lease,  and  make  the  repairs  beyond  the  ten  days, 
sad  B.  continued  in  possession  after  the  ten  days,  it  was  held  that  B* 
could  not  afterwards  rescind  the  contract.  Hunt  ▼.  SUkj  5  EaBi» 
449. 

(1)  [A  purchaser  of  land,  after  a  deed  executed,  cannot  recover 
back  the  purchase  money,  unless  there  has  been  fraud  or  a  war- 
ranty. Dorsey  v.  Jackman^  1  Serg.  &  Rawle,  42.  But  in  Pennsyl- 
Tania,  if  the  consideration  money  has  not  been  paid,  the  purchaser, 
unless  it  plainly  appears  that  he  has  arreted  to  take  the  risk  of  the 
title,  may  defend  himself  in  an  action  for  the  purchase  money,  by 
showing  that  the  title  was  defective,  either  in  whole  or  in  part^ 
whether  there  was  a  covenant  of  general  warranty,  or  of  a  right 
to  convey,  or  of  quiet  enjoyment  by  the  vendee,  or  not,  and  whether 
the  vendor  has  executed  a  deed  of  the  premises,  or  not.  SUinkur 
V.  Witman,  1  Serg.  &  Rawle,  438.  Hart  v.  PwrUr,  5  ib.  204.  Thus, 
a  purchaser  who  has  sccepted  a  conveyance  with  special  warranty, 
but  has  not  paid  the  purchase  money,  may  defend  himself,  in  an 
action  for  the  money,  on  the  groimd  of  a  defect  of  title,  when  he 
has  no  covenants  on  which  he  can  have  recourse,  although  there 
has  been  no  eviction.  Hart  v.  PmUt^  ubi  sup.  See  also  OamMham 
V.  HaUy  Addison's  Rep.  127,  and  the  observations  of  Yeates,  J.  5 
Binney,  365. 

In  South  Carolina  also,  defect  in  title  or  quality  of  land  may  be 
given  in  evidence  against  a  demand  upon  bond  or  note  for  the  con- 
sideration money.  Thompson  v.  AfCord^  2  Bay,  76.  Swnter  v. 
JTeUh,  ibid.  558.  Jidams  v.  ffylie,  1  Nott  &  M'Cord,  78.  This  pe- 
culiarity in  the  law  of  S.  Carolina  and  Pennsylvania,  is  said,  by 
the  courts  of  the  former  state,  to  be  of  auestionable  policy  and 
ought  not  to  be  extended,  /ford  v.  H«^,  2  Rep.  Con.  Ct.  162.  De- 
ficiency in  the  quantity  of  land  sold  may  likewise  be  given  in  evi- 
dence as  a  defence  against  a  suit  for  the  purchase  money.  Fturman 
V.  Elmore,  2  Nott  &  M'Cord,  189.  Ptay  v.  Briggs,  Ibid.  184. 
Shelton  v.  Garry,  1  M<Cord,  470. 

See  Smith  v.  Evans,  6  Binney,  102.  Boar  v.  M^Cormidt,  1  Serg. 
k>  Rawle,  166. 

Where  a  contract  is  made  for  the  purchase  of  land,  and  there  is 
a  failure  of  title  as  to  part,  if  the  part  lost  appear  to  be  so  essential 
to  the  residue  that  it  cannot  reasonably  be  supposed  the  purchase 
would  have  been  made  without  it,  the  contract  is  dissolved  tit  Mo. 
Such  would  be  the  case  of  the  loss  of  a  mine,  or  a  valuable  fishery, 
or  of  water  necessary  for  a  mill.  But  a  contract  for  the  sale  of 
lots  in  different  parts  of  a  city  is  not  dissolved  bv  the  failure  of 
title  to  five  of  the  lots,  not  adjoining  or  particularly  connected 
with  the  others,  and  not  essential  to  their  use  or  enjoyment.  I& 
such  case,  the  vendee  is  entitled  only  to  a  deduction  proportioned 
to  the  loss.  SUMari  v.  Smith,  5  Binney,  355.  Where  two  con- 
veyances were  made  for  two  tracts  of  land  on  the  same  day» 
and  one  bond  taken  for  the  consideration,  and  the  contract  for 
^      one  of  the  tracts  is  rescinded  for  defect  of  title,  it  lies  on  the  ven- 
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The  purchaser  may  recover  the  deposit  as  money  had       part 
and  received  to  his  use,  though  the  agreement  for  sale  be         iv. 
tmsigned  and  unstamped  {o\  — ; — '" 

*  This  action  may  be  maintained  by  the  principal  who  ^^^?^^  ^ 
has  paid  the  money,  although  his  agent  made  the  purchase,  Money  bad 
and  signed  the  contract  in  his  own  name,  and  was  consi-  and  received. 
dered  to  be  the  principal  by  the  vendor  (r).     So  one  who  *  1615 
has  signed  the  contract,  as  agent  for  another,  may  maintain 
the  action  against  the  vendor,  where  the  contract  is  rescin-* 
dable,  if  the  principal  has  denied  that  he  gave  authority 
and  has  repudiated  the  contract  f 5). 

The  plaintiff  in  this  form  of  action  cannot  recover  more 
-than  the  money  paid,  although  the  estate  has  risen  in  va- 
lue ;  but  it  seems  that  he  may  recover  the  money  actually 
Eaid,  although  the  estate  has  been  diminished  in  value, 
ut  this  has  Deen  doubted  {t).    He  cannot  recover  the  ex- 

(0)  A4ams  V.  Fairhain,  2  Starkie's  C.  277. 

(r)  Tht  Duke  of  J^orfoOt  v.  Worthy,  1  Camp.  337.  See  Eddtn  v. 
lUad,  3  Camp.  338.  [and  Mr.  Howe'e  no(t.] 

(b)  Langdroik  v.  Tovlmin^  3  Starkie's  C.  145. 

(t)  See  Sugden'9  Treatise,  212,  6th  edit 

dee  to  show  circumstances  proving  that  he  would  not  have  bought 
one  without  the  other — ^in  order  to  vacate  the  contract  entirely. 
GreenwaU  v.  Horn  ^  al.,  3  Yeates,  6. 

"Where  a  promissory  note  was  given  for  the  purchase  of  real 
property,  the  Supreme  Court  of  the  United  States  held  that  the 
failure  of  consideration  through  defect  of  title  must  be  total,  in 
order  to  constitute  a  good  defence  at  law  to  an  action  on  the  note. 
Kelief  for  any  partial  defect  in  the  title  or  the  deed  must  be  sought 
in  chancery.  GreenluffY.  Coot,  2  Wheat  13 ;  See  also  Wdch  ▼.  frai' 
kgns,  1  Hayw.  369,  where  it  was  held  that  if  a  vendor  cannot  make 
a  good  title,  he  is  net  entitled  in  tquUyXio  payment  of  a  note  given  for 
the  purchase  money.  Whether  afler  receiving  a  deed,  the  vendee 
coujd  avail  himself  even  of  a  total  failure  of  consideration,  wa£  not 
decided  in  the  case  of  Chreehleafv.  Cook^  above  cited.  But  in  Maine 
and  Massachusetts,  if  the  deed  contain  the  usual  covenants,  the  ven- 
dee cannot  set  up  either  a  partial  or  total  failure  of  title  against 
the  veudor's  suit  for  the  purchase  money.  lAoyd  v.  Jetpell  fy  al.\ 
Oreenleaf,  352 — Phelps  v.  Decker,  10  Mass.  Rep.  279.  Fowler  v. 
SKeartr,  7  ib.  14.  Sed  vide  Frisbee  v.  Boffnaghy  11  Johns.  50,  con- 
tra. 

A  vendee  has  no  remedy  in  chancery,  on  the  ground  of  failure 
ef  title,  if  he  has  no  covenants  and  there  is  no  fraud.  Oiesttrfnan 
V.  Qardntr,  5  Johns.  Ch.  Rep.  29.  GouvemeMr  v.  Elmendorfy  ibM. 
79.  And  the  fraud,  in  consideration  of  which  a  vendee  may  have 
relief  in  such  case,  means  fraud  at  the  time  of  the  execution  of 
the  deed  or  lease,  and  not  fraud  in  a  subsequent  and  distinct  trans- 
action.    ^^leHtrman  v.  €fardntr,  ubi  sup. 

See  I^/rth,  ]i628,  wte  (1).] 


1615  VENDOR  AND  VENDEE. 

« 

PA&T       penses  of  conveyancers'  opinions,  and  other  expenses  in« 
lY.         curred  in  investigating  the  title,  on  the  money-counts  (u). 
And  where  the  original  contract  is  void  by  the  statute  of 


V  ^,ld*°  ^^        frauds,  for  want  of  an  agreement  in  writing,  the  plaintiff, 
MoD^bad       it  seems,  can  recover  no  more  ihan  his  deposit  without  in- 

aod  received,    terest  (x). 

An  auctioneer  is  considered  as  a  stakeholder,  and  should 
not  part  with  the  deposit  until  the  sale  has  been  carried 
into  effect  (y),  and  he  cannot  discharge  himself  by  paying 
over  the  amount  to  the  vendor  (z).  At  all  events  he  can- 
not do  so  after  notice.      ^  * 

*  1616      *  Where  the  auctioneer  was  also  the  attorney  of  the 

vendor,  and  paid  over  the  money  after  he  knew  that  ob- 

{'ections  had  been  raised  to  the  title,  he  was  held  to  be  lia- 
>le  to  the  vendee  for  his  deposit  {d\. 
Vendor  of  a         '^^^  vendor  of  a  personal  chattel  brings  his  action  either 
chattel.  on  a  special  contract  of  sale,  or  for  goods  sold  and  delivered, 

or  for  goods  bargained  and  sold. 
In  a  special  action  on  the  case  for  not  accepting  the 

foods,  he  must  prove,   Ist,  The  contract  of  sale ;  2dly. 
Performance  of  conditions  precedent  on  his  part ;  3dly. 
The  amount  of  damage. 

1st.  Hie  contract  (^  sale. — It  has  been  seen,  that  a  con- 
tract for  the  sale  of  goods  {b)  of  the  price  of  10/.  or  up- 

*  1617  wards  (c),  is  not  binding,  under  the  Statute  of  *  Fraudsr, 

(u)  CamfieUl  v.  OObertj  4  Eep.  C.  231. 

(z)  Walker  y.  Constable,  1  B.  &  P.  306. 

(y)  Burrtmgh  v.  Skinner,  5  Burr.  3639 ;  Bery  v.  Young,  3  Esp.  C 
640,  n. ;  Spurrier  v.  EUkrton,  5  Esp.  C.  1. 

(z)  Jones  V.  Edney,  Sugden's  V.  &  P.  37,  Cor.  Ld.  EUenboroaffhv 
1813. 

(a)  Edwards  y.  Nodding,  5  Taunt.  8l5.  [1  Marsh.  377.  S.  C] 
Note  ;  that  he  was  held  to  be  liable  also  on  another  ground,  inas- 
much as  he  had  misled  the  plaintiff  as  to  the  facts,  and  induced  him 
to  bring  his  action  as  be  did. 

(h)  Vide  Supra,  609.  In  the  case  of  GarhuU  v.  fTaison,  (5  B.  & 
A.  615),  it  was  observed  that  the  case  of  Totters  v.  Osborne  (1  Str. 
506;  supra,  609)  was  an  extreme  one,  which  ought  not  to  be  car- 
ried farther ;  and  according  to  the  case  of  CMkM  v.  Watson,  the 
question  in  all  cases  seems  to  be,  whether  the  contract  be  substan- 
tially  for  goods,  or  for  work  and  labour  and  materials  found.  And 
it  was  held,  that  a  contract  for  the  sale  of  a  quantity  of  flour  not 
then  prepared  for  deliverv  was  within  the  statute.  And  the  case 
of  Rondeau  v.  Wyatt  (3  H.  B.  63)  was  approved  of  by  Bayley,  i., 
where  it  was  held  that  an  oral  contract  to  deliver  goods  at  a  future 
time  was  within  the  statute ;  and  the  case  of  ClaUon  v.  Andrews, 
(4  Burr.  3101 ;  supra,  609)  was  disapproved  of  by  Holroyd,  J. 

(t)  Supra,  607.  If  several  articles  be  bought  at  a  shop  at  the 
same  time,  at  different  prices,  each  under  lOf.,  but  amountuig  alto- 
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unless  the  buy^r  accept  part  of  the  goods  and  actually       part 
receive  the  same  (d),  or  give  something  in  earnest  to  bind         it. 
the  bargain  (e),  or  in  part  of  payment,  or  that  some  note  -— ^ 


gether  to  a  sum  exceeding  10{.,  the  case  is  within  the  statute  {BcU^ 
dty  V.  ParkeTy  2  B.  &  C.  37),  although  the  purchaser  has  marked 
some  of  the  goods  with  a  pencil,  and  assisted  in  cutting  others 
from  the  bulk.  A  contrary  construction  would  frequently  enable 
a  party  to  defeat  the  object  of  the  statute  by  making  a  separate 
bargain  for  each  article.  And  see  Champion  v.  Short,  1  Camp.  53. 
But  where,  after  a  parol  order  given  to  the  venddr'9  agent  for  cream 
of  tartar,  an  agreement  was  entered  into  for  gum  lac,  which  was 
not  to  be  absolute  unless  the  vendor  omitted  to  write  in  one  or  two 
days,  although  the  vendor  did  not  write,  it  was  held  that  the  con- 
tracts were  £stinct,  and  that  the  acceptance  of  the  former  order 
did  not  take  the  contract  for  the  lac  dye  out  the  statute.  Price  v« 
X#ee,  1  B.  C.  156.    Vide  infra,  1622,  note  (e),  &  supra,  1548,  note  (i). 

(d)  Supra,  609.  A  man  bargains  with  the  servant  of  a  vendor 
for  the  purchase  of  a  horse,  and  desires  the  servant  to  deliver  him 
at  his  stables  at  a  certain  time,  iind  before  its  expiration  shows  the 
horse  to  a  third  person,  who  refuses  to  purchase,  it  was  said  to  be 
a  question  for  the  Jury  whether  there  was  an  acceptance  or  not. 
BletUdnsop  v.  Clayton,  7  Taunt.  597 ;  1  Moore,  328.  And  see  Chap- 
lin V.  Rogers,  1  East,  192. 

(e)  Where  the  defendant,  on  the  purchase  of  a  horse,  offered  a 
shilling  to  the  vendor^s  servant  to  bind  the  bargain,  which  was  re- 
turned, it  was  held  to  be  insufficient.  Blenkinsf^  v.  Clayton,  7 
Taunt  597.    1  Moore,  328. 

In  the  civil  law,  the  marking  of  goods  by  the  buyer  was  an  am- 
biguous act,. which  might  or  might  not  amount  to  a  delivery,  ac- 
cording to  the  intention  of  the  parties.  Si  dolium  signatum  sit  ab 
emptote,  J^ehatius  aittraditutn  td  videri;  habeo  contra ;  quod  et  ve- 
rum  est,  magis  enim  ne  summutetur  signari  soUre  quam  ut  tradere 
turn  videatur.  Dig.  18.  6.  1,  2.  And  it  is  very  possible  that  cases 
may  occur  where  the  acts  of  the  parties  being  ambiguous,  or  the 
fact  of  actual  delivery  being  doubtful,  it  may  be  a  question  of  mere 
fact  for  the  Jury.  But  notwithstanding  this,  it  is  usually  a  question 
of  law,  as  it  must  necessarily  be,  whenever  the  Court  can  apply  the 
law  to  the  mere  facts  as  found  by  the  Jury  (supra.  Part  III.  tit.  Law 
&  jPocf ).  It  seems  to  be  now  fully  settled,  that  so  long  as  the  ven- 
dor retains  his  lien  for  the  price,  there  is  no  actual  receipt  v^thin 
the  statute. 

In  the  late  ease  of  Baldey  v.  Parker  (2  B.  &  C.  37 ;  supra,  1616), 
where  the  defendant  bought  several  articles  at  a  shop,  and  marked 
some,  and  assisted  in  severing  others  from  the  bulk,  it  was  held 
that  there  was  no  transfer  and  actual  acceptance  within  the  excep- 
tion of  the  statute.  It  was  observed  by  Holroyd,  J.  that  upon  the  sale 
of  specific  goods  for  a  specific  price,  by  parting  with  the  possession 
the  owner  parts  with  his  lien.  The  statute  contemplates  a  parting 
with  the  possession,  and  therefore  as  long  as  the  seller  preserves 
his  control  over  the  goods  so  as  to  retain  his  lien,  he  prevents  the 
ve^pdee  from  accepting  and  receiving  them  as  his  own,  within  the 
meaning  of  the  statute. 

The  doctrine,  that  there  can  be  no  acceptance  or  actual  receipt 
so  long  as  the  vendor's  lien  for  the  price  subsists,  was  also  laid 
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PART       or  memorandum  in  writing  of  the  said  bargain  be  made 
IT.         and  signed  by  the  parties  to  be  charged  by  such  contract, 
or  their  agents  lawfully  authorized. 


Contract  of  »  ^u  auctioneer,  at  a  sale  of  goods  by  auction,  is  the 

^  ^'  «  1618  ^^^^  ^^  ^^^  parties,  for  the  purpose  of  binding  them  by 
his  signature ;  but  he  may  maintain  an  action  against 
the  vendee  in  his  own  name,  even  although  the  name 
of  the  principal  be  declared  at  the  time  of  scde  (/) ; 
but  if  he  brings  the  action,  his  signature  will  not  be 
sufficient  within  the  Statute  of  Frauds  to  bind  the 
purchaser  (g),  A  bidder  may  retract  his  bidding  at 
any  time  before  the  knocking  down  of  the  hammer  (A). 
*  1619  *The  printed  conditions  of  sale,  pasted  on  the  auc- 
tioneer's box,  are  sufficient  notice  of  the  terms  to  a  pur- 
chaser (o). 

If  .4.  sell  goods  to  B.  who  is  unable  to  pay  for  them, 
and  they  are  transferred  to  C.  by  consent,  this  is  a  new 
contract  between  A.  and  C  and  not  a  mere  promise  on 
the  part  of  C.  to  pay  the  debt  otB.  (i). 

down  in  the  case  of  Carter  ▼.  Ihttttaini  (5  &  &  A.  855.)  A  horw 
was  sold  by  oral  contract,  and  no  time  appointed  for  payment ;  the 
horse  was  to  remain  with  the  vendor  for  twenty  oays,  without 
charge  to  the  vendee ;  at  the  expiration  of  that  time,  the  horse 
was  sent  to  grass  by  the  direction  of  the  vendee,  and  by  his  desire 
entered  as  one  of  the  horses  of  the  vendor ;  and  it  was  held  that 
there  was  no  acceptance  of  the  horse  within  the  statute.  And 
the  case  was  distinguished  from  that  of  Elmore  v.  Sknu  (1  Taunt. 
458 ;  supra,  610),  on  the  ground  that  in  that  case  there  was  a 
change  of  possession.  So  in  Tempest  v.  Fitzgerald  (3  B.  ^^  A  680), 
where  a  horse  was  sold,  to  be  taken  away  at  a  time  specified,  and 
paid  for  in  ready  money ;  and  at  the  ex]»ration  of  the  time  the 
purchaser  rode  him,  but  requested  that  he  might  remain  for  a 
longer  p^od  in  the  vendor's  poesessioB ;  and  the  horse  died  be- 
fore the  time  when  the  purchaser  was  to  take  him,  and  to  pay  the 
price ;  the  Court  held  that  the  vendor  could  not  recover  the  price. 
See  also  Howe  v.  Palmer^  3  B.  &  A.  321. 

CP  [UuUe  V.  Young,  16  Johns.  1.]  fFiUiams  v.  J^BUington,  1  H.  B. 
81 ;  Coppin  v.  fFalker,  2  Marsh.  497.  7  Taunt.  237 ;  Coppin  v.  Craigj 
9  Marsh.  501.  7  Taunt.  243 ;  Mnfns  v.  Batten,  2  Ksp.  C.  49a  An 
action  may  be  brought  either  in  the  name  of  the  party  who  actu- 
ally made  the  bargain,  or  in  the  name  of  the  party  really  interested. 
Skinner  v.  Slocks,  4  B.  &;  A.  437.    [See  Vol.  II.  63.] 

(g)  Farebroihtr  v.  Simmons,  5  B.  &  A.  333. 

(h)  Payne  v.  Cave,  3  T.  R.  148.  And  qu,  whether,  as  the  auction- 
eer is  the  agent  of  the  bidder,  the  latter  m^  not  retract  where  a 
memorandum  is  required  by  the  Statute  of  Frauds  at  any  time  be- 
fore the  written  entry  is  actually  made  by  the  auctioneer. 

(o)  Mtsndrd  v.  Aldridge,  3  Esp.  C.  271. 

;i )  Brotrning  v.  StaUard,  5  Taunt.  450. 
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The  entry  in  the  broker's  book,  signed  by  him,  acting  as       paht 
the  agent  of  both  parties,  binds  the  bargain;  so  that  nei*         iv. 
ther  party  can,  by  refusing  to  receive  the  bought  and  sold  ■ 

notes,  which  are  merely  copies  of  such  entry,  disaffirm  the  Contract* 
bargain  (i).  And  the  entry,  by  the  broker,  and  the  bought  ^y  B'okcr. 
and  sold  notes,  copied  from  it,  and  delivered  to  and  ac- 
cepted by  each  party,  are  the  proper  evidence  of  the  con- 
tract (A.  And  the  bought  and  sold  notes  are,  it  seems,  in 
themselves  evidence  of  the  contract,  without  proof  of  any 
entry  in  the  broker's  book  (m). 

Where  A.  agreed  to  buy,  and  jBL  to  sell,  a  quantity  ^^  of 
St.  Petersburgh  clean  hemp,"  and  the  broker  delivered  a 
bought-note  to  A.  in  which,  by  mistake,  he  inserted, 
^*  Riga  Rhine  hemp,"  instead  of  '^  St.  Petersburgh  clean 
hemp,"  and  delivered  a  correct  sale-note  to  B. ;  it  was  held 
that  the  variance  was  fatal,  and  that  B*  could  not  recover 
against  A.  for  breach  of  contract  (n).  But  where  the 
broker  in  both  the  bought  and  sold  notes,  made  a  mistake 
in  describing  the  *  sellers'  firm  to  be  A.  B*  and  C.  which  #  |620 
had,  in  fact,  without  the  knowledge  of  the  broker,  been 
changed  to  A.  D.  and  £.,  it  was  held,  that  the  purchaser 
could  not  set  up  the  mistake  in  answer  to  an  action,  with- 
out showing  that  he  was  excluded  from  a  set-off,  or  other- 
wise prejudiced  by  it  (o). 

A  material  alteration  made  in  the  sale-note  by  the  bro- 
ker, after  the  bargain  has  been  made,  at  the  instance  of 
the  seller,  without  the  consent  of  the  purchaser,  precludes 
the  seller  from  recovering  on  the  contract  (p). 

Where  goods  are  ordered  for  a  club  by  A,  one  of  the 
members,  every  member  who  either  concurs  in  the  order, 
or  assents  to  it,  is  liable,  although  A.  be  made  debtor  in 
the  plaintiff's  books,  unless  it  appear  that  the  plaintiff 
meant  to  give  credit  to  A.  only  (q). 

(k)  Heyman  v.  Male,  2  Camp.  337. 

(I)  Hinde  v.  fFkitthouse^  7  East,  559.  569 ;  Jtucker  v.  Cammeyer, 
1  £sp/C.  105 ;  Cooper  v.  Smith,  15  East,  105 ;  Blagden  v.  Bradbtar^ 
12  Vc8. 466.  472 ;  Buekmaster  v.  Harrop,  13  Ves.  456. 

(m)  Diekewfon  Y.LUvfol,  1  Starkie's  C.  128.  [4  Camp.  279.  S.  C] 
•^.  and  B,  being  jointly  interested  m  a  cargo  of  oil,  A,  directs  the 
broker  to  sell  it,  the  sale-note  is  a  sufficient  memorandum  within 
the  Statute  of  Frauds,  although  B,  does  not  assent  till  after  the 
sale.    Soames  y.  Spencer,  1  D.  &  R.  32. 

(n)  7%omton  v.  KempHer,  1  Marsh,  355.     [5  Taunt.  78().  S.  C] 

(o)  MUckeU  ▼.  Lapage,  Holt's  C.  253. 

(p)  PouHiU  y.  DiveU,  15  East,  29. 

(i)  Ddauney  v.  Strickland.  2  Starkie's  C.  216. 
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PART 
IV. 


AgMt. 


*  1G21 


Good8» 

Conditions 

precedent. 


An  agent  who  buys  or  sells  for  another  is  alwayB  liable 
where  he  buys  in  his  own  name,  and  credit  is  given  to 
him  (r) ;  so  if  he  order  goods  for  another,  but  the  seller  re- 
fuses to  deUver  to  that  person's  credit,  but  delivers  on  the 
credit  of  the  agent  only  ;  so,  as  is  said,  if  having  ordered 

S roods  in  the  name  of  another,  he  afterwards  refuses  to  in- 
orm  the  seller  who  the  person  is,  in  order  that  he  may  sue 
him  («).  But  if  he  declare  himself  to  be  merely  an  agent, 
he  is  not  liable  (t).  But  if  a  factor  here  buy  or  sell  goods 
for  a  foreign  principal,  he  will  be  personally  liable,  for  it 
will  be  presumed  that  credit  was  given  to  him  (u) ;  but  the 
contract  is,  it  seems,  in  all  cases  with  the  principal  when 
discovered. 

*A  vendor  may  sue  the  principal,  when  discovered, 
although  the  agent  bought  in  his  own  name ;  but  if, 
where  the  name  of  the  principal  is  known  at  the  time  of 
sale,  the  vendor  elect  to  give  credit  to  the  agent,  he  can- 
not, it  has  been  seen,  afterwards  resort  to  the  principal  (x). 

2<dly.  The  performance  of  conditions  precedent  (y). 

If  the  goods  were  to  be  delivered  at  a  particular  place,  a 
tender  there,  or  that  which  is  equivalent  to  a  tender  in  point 
oflaw,  mustbe  proved,  as  that  the  defendant  dispensed 
with  the  necessity  of  a  formal  tender,  by  a  refusal  to  com- 
plete his  contract  (z). 

It  is  incumbent  on  the  vendor  to  show  that  the  goods 
correspond  with  the  description  in  the  contract.    If  they 

(r)  Per  Ld,  Kenvon,  in  Owen  v.  Oooefc,  2  Esp.  C.  568 ;  Morgan 
v.  Cordtr^  Paley's  P.  &  A.  250.  Where  L,  an  auctioneer,  signed 
an  agreement,  as  agent  for  A,  and  afterwards  A.  signed  the  agree- 
ment in  these  terms,  '*  I  approve  of  L.  having  signed  this  on 
my  behalf,"  it  was  held  that  the  auctioneer  was  not  personally 
liable,  ^aittk  v.  Lavtndeff  2  B.  &  B.  452 ;  see  Bowtn  r.  MorrUy 
2  Taunt.  374. 

(s)  2  Esp.  C.  56a    Paley's  P.  &  A.  250. 

(0  Ibid. 

(u)  Gimxaies  v.  Sladen^  B.  N.  P.  190.  See  the  observations  of 
Eyre,  C.  J.  in  De  GaiUan  v.  Victaire  Hard  UAi^,  1  B.  &  P.  368. 

(x)  Patersim  v.  Gandasequi,  15  East,  62;  AddxBoriY,  Gandtuequi^ 
4  Taunt.  574 ;  RailUm  r.  Hodgaony  and  PttU  v.  Hod^on,  4  Taunt. 
576. 

(y)  Supray  91,  note  (m).  Though  there  be  mutual  promises,  yet 
if  one  thing  be  the  consideration  of  the  other,  a  performance  is  ne- 
cessary to  be  averred,  unless  a  special  day  be  appointed  for  per- 
formance.    CaUonel  v.  Briggt,  1  Salk.  112.    , 

(z)  Glazehrook  v.  fFoodrow,  8  T.  R.  366 ;  Jones  v.  Borldey,  Doug. 
687. 

On  a  general  contract,  neither  party  is  bound  to  do  the  first  act. 
Rawson  v.  Johnson^  2  East.  203. 
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be  described  in  the  sale-note  as  of  a  particular  quality,  it       part 
is  not  sufficient  to  show  that  the  quality,  though  inferior  ly. 

to  that  described,  corresponded  with  a  sample  previously  — ^.. 

delivered  (a).  Conditions 

In  an  action  for  the  price  of  goods  sold  by  sample,  it  is  P«ccdent. 
necessary  to  prove  that  they  corresponded  with  the  sample 
at  the  time  of  the  sale  (6) ;  it  is  not  sufficient  to  prove  an 
usage  of  traded  where  samples  are  drawn  without  fraud,  for 
the  buyer  to  take  the  goods  on  receiving  a  compensation 
for  the  difference  (c). 

On  an  agreement  to  purchase  300  tons  of  Campeachy 
*  logwood,  of  real  merchantable  quality,  at  35/.  per  ton  *  1622 
and  that  such  as  mjght  be  determined  to  be  not  of  real 
merchantable  quality,  might  be  rejected,  it  was  held,  that 
the  vendee  was  bound  to  take  so  much  as  was  of  the  sort 
described,  at  the  contract  price,  although  16  out  of  300 
tons  were  not  Campeachy  logwood  {d). 

Where  a  purchaser  orders  several  articles  at  the  same 
time,  though  at  separate  prices,  he  may,  it  seems,  consider 
the  contract  as  entire,  and  refuse  to  accept  some  of  the 
articles  without  receiving  the  rest  (e).     But  if  he  accept 

fa)  Tye  V.  Fifnmorey  3  Camp.  462.  See  also  Hayden  v.  Hayward, 
1  Camp.  180 ;  tn/ro,  tit.  Work  and  Labour. 

(h)  Hibher^y.  Shee^  1  Camp.  113. 

(c)  Ibid. 

(d)  Ch-aham  y.  Jackson,  14  East,  498. 

(e)  Cf^mpion  v.  Short,  1  Camp.  53 ;  supra,  1616.  Where  the 
purchaser  of  lands  took  the  growing  crops  at  a  valuation,  and  the 
purchaser  entered,  but  the  vendor  could  make  no  title  to  the  land, 
It  was  held  that  the  contract  beine  entire  he  could  not  maintain 
indebitatus  assumpsit  for  the  crops  (JVeai  v.  Viney,  Cor.  Lord  Ellen- 
borough,  1  Camp.  471),  So  it  has  been  held  that  a  purchaser  of 
two  houses  in  distinct  lots  at  an  auction,  may  refuse  to  take  one,  if 
no  title  can  be  made  to  the  other  {Chambtrs  v.  Griffiths^  1  Esp.  C. 
150).  But  qu»  for  where  diflerent  lots  are  bought  at  an  auction, 
the  agreements  are  separate,  and  cannot  be  declared  on  as  one 
contract  [James  v.  Shore,  1  Starkie's  C.  426;  supra,  1548.  And  see 
Poole  v.  Shet^oldy  2  Bro.  C.  C.  118 ;  1  Cox,  273,  S.  C. ;  6  Ves.  726 ; 
Sugden's  Treatise,  5th  edit.  247).  On  the  other  hand,  where  an 
agent  for  the  sale  of  horses  sold  to,  •^.  in  one  lot,  and  at  an  entire 
price,  a  horse  belonging  to  C  and  also  a  horse  belonging  to  B., 
warranting  both  to  be  sound,  it  was  held  that  j9.  could  not  main- 
tain assumpsit  against  B,  for  the  unsoundness  of  the  horse  belong- 
ing to  him,  declaring  as  upon  a  sale  of  that  horse,  for  the  contract 
is  entire.  Symonds  v.  Carr,  1  Camp.  361 ;  Hort  v.  Dixon,  Selw. 
101.     [See  Smith  v.  Jones,  15  Johns.  229.] 

Where  the  plaintiiTsold  60  coombs  of  rye  to  the  defendant,  at 
14«.  per  coomb,  to  be  delivered  at  or  before  Michaelipas,  and  the 
money  to  be  paid  on  the  delivery  of  the  last  rye,  and  the  proof  was 
that  50  coDrabs  were  delivered  before  Michaelmas,  it  was  held, 
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PART       one  singly,  he  severs  the  contract,  *  and  cannot  object  to 
nr.         receiving  another  of  the  remaining  articles  (/). 
.1^..^...^      In  an  action  for  not  accepting  stock,  the  plaintiff,  in  ad- 
fiiock.  dition  to  the  contract,  must  prove  that  he  was  possessed  of 

the  stock  in  question  (g),  by  the  production  of  the  Bank- 
books, or  of  an  examined  copy.  Also  that  he  either  made 
an  actual  transfer,  or  attend^  at  the  Bank  for  the  purpose, 
on  the  day  appointed  for  the  purpose,  until  the  Bank-books 
were  closed  (A) ;  and  also  (where  the  stock  has  not  been 
transferred  to  the  defendant,)  that  it  has  been  transferred 
to  some  other  person  (i)  within  a  reasonable  time  after- 
wards (k). 

that  though  the  agreement  was  entire  for  €0  coombs,  yet  that  the 
parting  it  in  the  delivery  made  it  in  the  nature  of  several  contracts; 
for  the  one  party  sent  it  in,  and  the  other  accepted  it,  in  pursuance 
of  their  agreement ;  and  that  if  no  other  contract  could  be  proved, 
it  should  be  understood  to  be  a  partial  agreement  as  to  the  50 
coombs,  for  the  subseouent  acts  of  the  parties  so  expounded  their 
contract,  that  it  should  be  understood  mat  the  rye  might  be  deU- 
vered  bv  parts  (Gilb.  L.  Ev.  191,  cites  Trials  per  rais,  400).  And 
where  the  plaintiff  sold  to  the  defendant  100  sacks  of  flour,  at  d4f. 
9fL  per  sack,  and  the  plaintiff  delivered  part,  but  refused- to  deliver 
the  residue,  the  Court  of  K.  B.  is  said  to  have  held  (contrary  to  the 
decision  at  Nisi  Prius),  that  the  vendor  was  entitled  to  recover  for 
the  part  delivered.     Walker  v.  Dixon,  2  Starkie's  C.  281. 

Where  the  defendant  bargained  and  sold  to  the  plaintiff  100 
quarters  of  barley,  to  be  delivered  between  harvest  ana  Candlemas, 
where  the  plaintiff  should  appoint,  at  16f.  per  quarter,  and  2«.  6if. 
was  paid  at  the  bargain,  and  the  residue  to  be  paid  at  the  times  of 
delivery,  according  to  the  quantity ;  and  upon  the  delivery  of  19 
quarters  and  a  half  (which  were  delivered  for  20  quarters),  the 
plaintiff  paid  101,  only,  but  afterwards  paid  the  other  &.  before 
action  brought,  it  was  held  by  Parker,  C.  J.  that  an  action  was 
maintainabte  for  non-delivery  of  the  residue ;  for  delivering  19 
quarters  and  a  half  without  full  payment  was  a  dispensation  by  the 
defendant  as  to  that  quantity,  and  this  did  not  excuse  him  Grom  a 
delivery  of  the  rest  according  to  the  agreement.  Peenam  v.  Palmer^ 
GU.  L.  E.  194. 

(f)  Ibid.  Contract  for  the  sale  of  trees,  to  be  paid  for  according 
to  certain  conditions ;  the  purchaser  took  away  part,  but  refused  to 
take  away  the  remainder,  held  that  he  had  therebv  abandoned  the 
entirety  of  the  contract,  and  that  the  executors  of  the  vendor  might 
recover  the  value  of  the  trees  taken.  Bragg  v.  CoU.  6  Moore, 
114. 

(g)  See  the  stat.  7  6.  II.  c.  8. 

(h)  Bordenave  v.  Gregory^  5  East,  107 ;  Heckscher  v.  Grtgary^  4 
East,  607 ;  Callond  v.  Brigg$,  1  Salk.  112. 

(i)  By  the  stat.  7  G.  II.  c.  8,  s.  6. 

(k)  Bordtnave  v.  Gregory,  5  East,  107.  Some  of  the  Judges  in 
that  case  eig[>res8ed  a  doubt  whether  the  transfer  ought  not  to  be 
made  at  the  next  transfer  day  after  the  contract  has  been  broken; 
but  a  majority  were  of  opinion  that  it  was  sufficient  to  transfer 
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*  In  an  action  for  not  replacing  stock,  the  plaintiff  must       pabt 
prove  the  contract,  his  possession  of  the  stock,  his  sale  of        nr. 
it,  and  the  advance  of  tne  product  to  the  defendant,  and  ■ 

he  will  be  entitled  to  estimate  his  damages  either  at  the  ^^<^^* 
current  price  of  such  stock  on  the  day  appointed  for  re- 
payment, or  on  the  day  of  the  trial,  or,  as  it  seems,  on  any 
intermediate  day  ;  for  had  the  defendant  kept  bis  promise 
the  plaintiff  might  have  received  that  price  (l). 

Indebitatus  assumpsii  will  lie  for  goods  bargained  and  Goods  bar- 
sold  where  the  vendee  refuses  to  accept  them,  on  a  false  <^?*^  ^^^ 
assertion  that  the  quality  does  not  correspond  with  that  * 
which  is  specified  in  the  contract  (m).    And  in  this  form 
of  action,  the  plaintiff  will  be  entitled  to  recover  the  full 
price ;  whilst  on  a  special  count  for  not  accepting  the 
goods,  he  could  not  recover  more  than  the  damages  pro- 
ved to  have  been  sustained  (n).     And  it  seems  that  the 
action  for  goods  bargained  and  sold  may  be  supported 
even  after  a  re-sale  of  the  goods  by  the  vendor  (o),  al- 
though the  plaintiff  would  be  liable  as  for  a  wrongful  con- 
version (p). 

In  an  action  for  goods  sold  and  delivered^  proof  of  Goods  lold  ani 
*an  actual  or  constructive  delivery,  it  has  been  seen,  is  deiWered. 
essential ;  the  plaintiff  must  prove  that  he  has  either  deli-  *  16^^ 
vered  the  goods,  or  that  he  has  enabled  the  defendant  to 
remove  them  (a). 

Proof  that  the  vendor  has  recovered  the  value  of  the 
goods  in  an  action  against  the  carrier,  is  conclusive  evi-^ 
dence  IC  delivery  (r). 

Where  the  defendant,  who  had  bought  a  stack  of  hay     > 

within  a  reasonable  time  afterwards ;  but  that  if  the  stock  bore  a 
higher  price  at  any  intennediate  ti'ansfer  day,  then  that  higher  price 
should  be  the  measure  of  damages. 

{I)  Shepherd  v.  Johnsanj  2  East,  211.  Bat  see  MJhrihur  v.  Lard 
Sea/Mhy  2  Taunt.  257. 

(m)  Hankey  v.  Smith,  Peake's  C.  42,  n. 
(n)  Ibid. 

(o)  Meriens  v.  Meoek,  4  Esp.  C.  251,  Cor.  Ellenborough,  C.  J. 
contrary  to  Hore  v.  MUner,  Peake's  C.  ^  a.  Cor.  Ld.  Kenyon,  C.  J. 
But  see  Hatcedom  y.  Laing,  6  Taunt.  162.    1  Marsh.  514. 

(p)  Ibid.  And  qu.  whether  indehUatug  assumpsit  for  goods  bar- 
gained and  sold  is  maintainable  where,  by  the  cooditioos  of  sale, 
me  vendor  is  entitled  to  re-sell  them  in  case  the  vendee  does  not 
remove  them  before  a  day  certain.  Hagedom  v.  Laing,  6  Taunt. 
162.     [1  Marsh.  514.  S.  C] 

(q)  Smith  V.  Chance,  2  B.  &  A.  753 ;  supra,  634. 

(r)  Chiming  v.  Mendham,  1  Starkie's  C.  299.  [5  M.  &^  S.  189. 
P.  C] 
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from  the  plaintiff,  was  prevented  by  a  third  person  ffom 
removing  it  on  account  of  an  cHnission  on  the  part  of  the 
plaintiff,  it  was  held^  that  the  plaintiff  could  not  reco- 
ver (a).  And  where  .4.  agreed  to  sell  goods  to  B.y  and 
earnest  was  paid,  and  the  goods  were  packed  in  cloths 
belonging  to  B,,  but  deposited  on  the  premises  of  j9.,  till 
B.  should  send  for  them,  but  A.  declared  that  they  should 
not  be  removed  until  he  was  paid,  it  was  held  to  be  no 
delivery  to  B.  {(), 

A  delivery  to  some  person  unknown,  at  a  wharf,  is  not  ^ 
sufficient  evidence  of  a  delivery  to  bind  the  vendee,  with- 
out showing  a  delivery  to  the  wharfinger,  or  his  agent,  or 
that  the  goods  were  booked,  or  receipt  taken,  or  that  the 
goods  were  delivered  in  such  a  way  as  to  render  the  whar- 
finger liable  in  case  of  loss  (u). 

If  a  vendee  omit  to  take  away  goods  within  a  reasonable 
time,  the  vendor  may  recover  for  warehouse-room  (x) ;  or 
may  recover  damages  for  not  removing  them  (y),  where  he 
is  prejudiced  by  the  delay. 

*  After  a  contract  of  sale,  and  delivery  to  the  agent  of 
the  vendee,  the  sale  may*  be  rescinded  by  the  assent  of 
both  parties  {z^ ;  and  therefore,  where  goods  had  been 
bought  and  delivered,  and  sent  to  the  vendee's  packer,  and 
the  vendee  wrote  to  his  agent  to  countermand  all  orders 
which  had  been  given,  and  to  re-deliver  all  goods  which 
had  been  already  delivered,  and  the  vendors  notified  their 
assent  to  take  back  the  goods,  it  was  held  that  they  could 
not  be  attached  by  a  third  person  in  the  hands  of  tifb  pack- 
er (a).  But  where  the  vendor  proceeded  to  attach  the 
goods  in  the  hands  of  the  packer,  it  was  considered  to  be 
an  election  by  him  not  to  rescind  the  contract,  and  the 
vendee  having  become  a  bankrupt,  the  vendor,  it  was  held, 
could  not  recover  fi-om  the  packer  in  trover  (5). 

It  is,  in  general,  a  good  defence  by  a  vendee  to  an  ac- 
tion for  breach  of  contract,  that  the  vendor  was  guilty  of 

(s)  Smilh  V.  Chance,  2  B.  &  A.  753. 

(t)  Goodall  V.  iSfcefton,  2  H.  B.  3ia 

(u)  Buckman  v.  Levi,  3  Camp.  414. 

(x)  3  Camp.  426. 

(y)Greave8  v.  AshUn^  3  Camp.  426.  It  has  been  said  that  he  can- 
not re-seli  thera.  Ibid.  Noy's  Max.  87, 88.  Alexander  y.  Comber, 
1  H.  B.  20.    But  see  LangfoH  v.  TUtr,  Salk.  113. 

^2;5T.  R.211. 

(a)  SaUe  v.  Field,  5  T.  R.  211. 

(b)  Smith  V.  Field,  5  T.  R.  402.  [See  Marstan  v.  Baldvfin, 
17  Mass.  Rep.  612.] 
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fraud  in  the  sale ;  as,  that  the  plaintiff,  without  notiee,       pAwr 
employed  puffers  at  a  sale  by  auction  to  enhance  the  price         iv. 

by  pretended  competition,  and  that  there  was  no  real  bid 

der  but  the  defendant  (c).  Defcnc* 

And  although  where  notice  is  given  that  a  bidder  will  j^Judl^^^' 
be  employed  on  the  part  of  the  vendor,  or  where,  even 
without  notice,  a  bidder  is  employed,  not  with  a  view  of 
enhancing  the  price  generally,  but  to  prevent  a  sale  at  an 
under-value,  there  is  no  fraud  {d)  (I),  yet  if  the  advertise* 
ment  of  sale  stated  that  the  sale  *  was  to  be  without  reserve^  *  1527 
it  would  be  void  if  any  person  were  to  be  employed  to 
bid  (e). 

Where  the  purchaser  deterred  others  from  bidding,  by 
stating  that  he  had  a  claim  against  the  owner,  and  had 
been  ill  used  by*  him,  the  sale  was  held  to  be  void  (/). 

Where  a  bill  was  given  for  the  price  of  goods,  a  total, 
or  even  partial,  failure,  from  the  fraud  of  the  vendor,  is  a 
bar  to  the  action  (g),  provided  the  vendee  has  repudiated 
the  contract  (A). 

So,  although  the  general  .rule  of  law  be  "  caveat  emp" 
tor^^^  yet  if  the  vendor  of  property  give  a  false  description 
of  it,  the  vendee  may  rescind  the  contract;  as,  if  an  estate 

(c)  [Moncrief  v.  Goldsborawh^  4  Har.  &  M*Hen.  282.1  Howard 
V.  CasUe,  6  T.  R.  642.  Bexwdl  v.  Christie,  Cowp.  395 ;  3  Ves.  jun. 
625.  But  it  seems  that  the  ground  of  the  decision  was,  that  tfiere 
was  DO  real  bidder.  (Per  Lord  Rosslyn,  in  CanoUy  y.  Parsona, 
3  Ves.  jun.  625,  n.)  And  it  is  said,  that  if  there  be  real  bidders  at 
a  sale,  it  musPbe  supported,  although  the  bidding  immediately  pre- 
vious to  that  Sf  the  purchase  was  fictitious.  Smith  v.  Clarke, 
12  Ves.  477. 

fd)  Smith  v.  Clarie,  12  Ves.  477. 

(e)  Meadows  v.  Tanner,  5  Madd.  34. 

(f)  FuUtr  V.  Ahrahama,  3  B.  &  B.  116. 

(g)  Lewis  V.  CosgTfwei  2  Taunt  2 ;  supra,  281. 

(h)  Ibid.    Sec%u,  where  he  affirms  it  by  retaining  part  of  the  con- 
sideration.   AUibee  v.  Bamford,  3  Starkie's  C.  175. 


(1)  [In  AfUlar  y.  CampbeU,  3  Marsh.  526,  the  Court  of  Kentucky 
held  that  if  at  an  auction  a  puffer  is  employed,  by  whom  the  proper- 
ty sold  is  run  up  to  an  unreasonable  price,  yet  the  fraud  cannot  be 
inquired  into  in  an  action  for  the  purchase  money  against  the  ven« 
dee :  An  action  on  the  case,  or  a  bill  in  equity  is  the  proper  remedy. 
So  in  Jenkins  v.  Hogg,  2  Const.  Rep.  821,  the  Court  of  South  Caro- 
Kna  held  that  the  employment  of  a  person  to  bid  at  a  public  sale  on 
the  part  of  the  vendor  does  not  vitiate  the  sale ;  but  the  purchaser 
will  be  compelled  to  complete  his  purchase,  though  he  had  no  no- 
tice that  such  person  was  employed,  and  though  the  price  was  by 
such  means  carried  beyond  the  real  value.] 

VOL.    III.  71 
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Fraud. 


PART       18  Stated  to  be  but  one  mile  from  a  b(Nrougfa  town,  and  it 
IT.         turns  out  to  be  between  three  and  four  (t). 

i So  where  the  estate  was  described  to  have  lately  under- 

Oefence.  gone. a  thorough  repair,  whereas  it  was  in  a  complete  state 

of  ruin,  and  ordered  to  be  pulled  down  by  the  district 
surveyor  (k). 

If  an  annuity  be  subject  to  redemption,  the  purchaser  is 
not  bound  to  complete  his  contract,  if  the  auctioneer  do 
not  describe  it  as  redeemable  (Q. 

Where  the  estate  is  described  to  contain  a  specified 
number  of  acres,  .it  seems,  in  the  first  place,  that  this 
*  1628  *must  be  understood  of  statute,  and  not  of  customary, 
measure,  unless  they  be  so  described  {m\ ;  and  that  it 
would  be  a  good  defence  at  law  to  show  uiat  the  estate 
did  not  contain  the  stipulated  quantity  of  Und.  But  if  the 
estate  be  described  as  containing  so  many  acres  by  estknor 
tian^  be  the  same  more  or  Us$^  or  by  words  to  that  efiect,  it 
seems  that  a  small  variance  would  not  be  material  in  jdie 
absence  of  finud  (n)  (1). 

« 
# 

(t)  Dnkt  of  Norfolk  v.  Worihy^  1  Camp.  337 ;  FhUon  v.  Brown, 
14  Ves.  jun.  144 ;  Trower  v.  AWosome,  3  Mer.  704. 

(k)  Loyes  v.  Rutherford,  K.  B.  May,  1809 ;  Sugden's  Treatise, 
373.    Bat  see  BelworA  ?.  Ha$$M,  4  Camp.  140. 

(I)  CoverUy  v.  BurrtU,  5  B.  &  A.  287.  But  it  seems,  that  if  a 
public  act  authorizing  the  raising  of  money  by  annuities  made  them 
redeemable,  such  a  notice  would  be  unnecessary.  Cot>erUy  v. 
Burrell,  3  Starkie's  C.  395. 

(m)  mw  V.  EarU,  Cro.  Eliz.  267 ;  JVdWe  v.  iDurre*  3  T.  R.  371 ; 
Hockin  v.  Cooke,  4  T.  R.  314 ;  Master  of  St.  Crosby.  Lord  Howard 
de  ffalden,  6  T.  R.  338 ;  wpra,  455,  6. 

(n)  See  Day  v.  JF^ntt,  Ow.  133 ;  Sugden'^  V.  &  P.  381,  and  the 
cases  there  cited.  It  seems,  that  notwithstanding  these  words, 
the  purchaser  will  be  entitled  to  an  abatement  in  equity,  if  the 
deficiency  be  considerable  {tiUl  v.  Buckley,  17  Ves.  394).  But  in 
the  late  case  of  Winch  y.  Winchester  (1  Ves.  ^  B.  375),  where  the 
estate  was  stated  to  contain  by  estimation  41  acres,  be  the  same 
more  or  less,  and  it  contained  in  fact  but  between  35  and  36,  the 
Master  of  the  Rolls  decided  against  a  claim  by  the  purchaser  for 
an  abatement. 


(1)  [On  this  subject,  see  Fleet  v.  Hawkins,  6  Munf.  188.  Tunno 
V.  Fludd,  1  M*Cord,  122.  Talbot  v.  Mason,  2  ib.  440.  Glover  v. 
Smith,  1  Desauss.  433.  Watntor^hi  v.  Read,  ibid.  573.  Cannon  t. 
MitcheU,  2  ib.  320.  Pringk  v.  WiUens,  1  Bay,  259.  Grmf  v.  Hand- 
kinson,  ibid.  278.  Pringle  v.  Samuel,  1  Littell's  Rep.  45.  M^Conn 
V.  Delanev,  3  Bibb,  46.  Tout^  v.  Craig,  3  Bibb,  270.  Shelby  v. 
Smith,  2  Marsh.  513.  Bond  v.  Jackson,  1  Hayw.  (Tenn.)  Rep.  189. 
79wnas  v.  Perry,  1  Peters'  Rep.  49.  Dagne  v.  King  l^al.l  Yeates, 
322.    ( Glen  v.  (J/en,  4  Serg.  &  Rawle,  488.] 
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So  it  is  fraudulent  to  give  such  a  false  description  of       part 
the  goods  in  the  catalogue  of  sale  as  is  likely  to  enhance         ly. 

the  price,  as  by  falsely  describing  them  in  the  catalogue  ■ 

to  be  ^*  the  property  of  a  gentleman  deceased,  and  sold  by  Defence, 
order  of  his  executor  (o)."  Fnud- 

Where  the  plaintiff's  agent  sold  a  picture  to  the  defen- 
dant as  a  Claude,  refusing  to  disclose  the  name  of  his 
principal,  but  knowingly  suffered  the  defendant  to  buy  the 
picture,  under  the  impression  that  it  was  the  property  of 
another  person.  Lord  Ellenborough  held  that  the  sale  was 
void,  through  fraud,  even  though  the  picture  were  a  real 
Claude  (p). 

Wher^  a  tenant  sold  his  interest  in  the  premises  by  ajic- 
tion,  without  informing  the  vendee  that  the  landlord  had, 
the  day  before  the  sale,  given  notice  of  re-entry,  accord- 
ing to  the  terms  of  the  lease,  if  the  *  premises  were  not  *  1629 
put  in  repair  within  three  months,  and  the  vendee  was  af- 
terwards ejected,  it  was  held  to  be  a  fraudulent  conceal- 
ment, and  that  the  vendee  was  entitled  to  recover  his  de- 
posit from  the  auctioneer  {q). 

And  where  a  lease,  containing  the  usual  covenants  to 
repair,  is  sold  by  auction,  if  any  of  the  demised  buildings 
have  been  pulled  down  before  the  sale,  the  vendee  may 
rescind  the  contract,  although  the  buildings  pulled  down 
be  not  described  in  the  particulars  of  sale  (r). 

And  although  the  conditions  of  sale  provide  that  a  mis- 
take in  the  particular  shall  not  vitiate  the  contract,  the 
stipulation  does  not  extend  to  a  wilful  misdescription  cal- 
culated to  enhance  its  value  {$). 

But  it  seems  that  where  a  vendee  knows  the  description 
to  be  false  he  cannet  take  advantage  of  it  either  at  law  or 
in  equity  (t), 

Tne  purchaser  of  goods  by  sample  has  a  right  to  inspect 
the  whole  of  the  bulk  for  the  purpose  of  comparison ;  and 
if  the  vendor  refuse  such  inspection,  it  is  a  good  defence 
to  the  action  (ti),  although  the  vendor  ailerwards  request 

* 

(o)  Per  Lord  Mansfield,  C.  J.  in  Bexwett  v.  Christie,  Cowp.  395. 

(p)  HiU  y.  Gray,  1  Starkie's  C.  434. 

(q)  Stevens  v.  Adamson,  2  Starkie's  C.  422. 

(r)  Granger  v.  Worms,  4  Camp.  83. 

(s)  Duke  ofN'erfolk  v.  Worthy,  1  Canip.  340.  And  see  Schneider 
V.  Heath,  3  Caoap.  506. 

(t)  See  Dyer  w*  Hargrave,  10  Ves.  jun.  505.  But  he  may  still 
sue  upon  an  Express  warranty. 

(u)  Longmer  v.  Smith,  1  B.  &  C.  1.  Note,  the  payment  was  to 
be  made  by  a  banker's  bill,  and  an  usage  to  permit  the  inspection 
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FAftv       the  vendee  to  inspect  tbe  bulk ;  for  the  contract  is  wholly 
IV.         rescinded  (x)  (1). 

.  Payment  in  a  bill^  which  is  dishonoured,  and  which  re* 

Defence*         mains  inoperative  in  the  hands  of  the  vendor,  does  *  not 
Pay  menu        preclude  the  vendor  from  recovering  on  the  original  con- 

1630  gideration  (v). 
Way«r.  The  vendor  of  ^oods,  on  the  vendee's  objecting  to  their 

quality,  and  refusing  to  accept  them,  requests  the  vendee 
to  sell  them  for  him ;  this  is  evidence  of  a  waver  of  the 
contract,  and  the  Jury  cannot  take  into  their  consideration 
whether,  in  making  that  request,  the  vendor  mistook  the 
law  (z). 
Jftgligeoce.         Where  a  vendor  receives  an  order  to  forward  goods  to 

of  the  bulk  was  proyed ;  but  tbe  Court  intimated  that  tbe  purcha- 
ser had  a  right,  independent  of  any  particular  usage,  to  inspect 
the  bulk. 

(x)  Ibid. 

fy)  [Puree  V.  Drake,  J  5  Johns.  475.]  Fry  v.  HUl,  7  Taunt.  397. 
The  purchaser  paid  for  the  goods,  by  a  bill  at  one  month  after 
sight  for  a  larfl^er  sum  than  the  price,  the  vendor  paying  the  difie- 
rence ;  the  bill  was  dishonoured ;  and  held,  that  the  vendor  miffht 
recover  the  price  of  the  goods.  Ibid.  See  also  H^ilHama  y.  Smutk, 
3  B.  &  A.  496.  The  punshaser  of  goods  to  be  paid  for  by  a  bill  on  his 
agent,  who  has  no  convertible  funds  in  his  bands,  is  not  dischaiged 
by  a  renewal  of  the  bill  without  notice  {Clarke  v.  JVbe^  3  Camp. 
411).  But  where  goods  were  sold,  **  without  recourse  on  the  buyer 
in  case  of  non-payment,",  for  a  biU  which  the  vendee  knew  to  be 
worth  nothing,  it  was  held  that  the  vendor  could  not  maintain  at- 
sumpsit  for  the  value,  but  must  sue  in  tort  {Read  v.,  HutdiinMon^ 
3  Camp.  353).  Where  a  bill  drawn  and  accepted  by  two  other 
persons,  was  indorsed  in  blank  in  payment  of  a  greater  amount 
than  Ae  price  of  the  goods,  held  that  the  vendor  having  loet  the 
hill,  coald  not  sue  the  vendee  for  the  goods,  or  on  the  bilL  Ckanupiom 
V.  TVrry,  3  &  &  B.  294. 

(z)  QornmTf  v.  JETonJ,  3  M.  &  S.  378 ;  BilUe  v.  Lmmle^  9  East, 
469)  Brisbane  v.  Dacres,  5  Taunt.  143,  supra,  112.  A  contract  of 
sale  cannot  be  rescinded  by  the  act  of  the  parties  where  the  rights 
of  third  parties  have  intervened.  Smith  v.  Field,  5  T.  R.  402 ; 
supra,  1626. 


(1)  [Where  an  article  capable  of  inspection  is  purchased,  as  rioe, 
cotton,  4fi&c.  the  purchaser  is  considered  as  haying  purchased  on  his 
ownjiMgment:  But  in  South  Carolina,  the  article  must  corraspond 
throughout  with  the  sample  exhibited ;  and  where  the  external  part 
of  a  bag  of  cotton  appears  good,  and  the  interior  is  injured  by  wa- 
ter having  been  poured  upon  it,  the  purchaser  will  be  entitled  to 
damages.  Base  v.  Beaite,  2  Nott  &  MK^ord,  538.  Where  it  is 
usual  to  examine  rice  or  othtor  produce  before  shipping  it,  and  the 
purchaser  refuses  or  neglects  this  precaution,  he  takes  the  risk 
upon  himself.     Vanderkorst  v.  J^lhggart,  2  Bay,  498.    Vid.  Infra, 
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the  vendee,  at  another  sea-'port,  by  a  common  sea  canier,       fast 
who  it  is  notorious  has  Hmited  his  responsibility  as  to  par*-  it. 

eels  of  a  certain  value,  it  is  his  duty  to  enter  the  goods  and -— . 

EB.Y  for  them  accordingly,  in  order  to  ensure  the  responsi-  P^feoce. 
ility  of  the  carrier  for  the  safe  delivery,  and  if  the  goods 
be  lost  in  consequence  of  neglect  to  do  so,  the  vendor 
cannot  recover  the  price  (a). 

*  No  action  lies  where  the  consideration,  in  respect  of  niogaiity; 
which  recompense  is  claimed,  is  in  its  nature  illegal  or  *  ^631 
immoral  (b). 

The  smuggling  of  prohibited  good?  into  this  country 
cannot  be  made  the  foundation  ofan  action  for  not  bring- 
ing the  goods  at  all,  or  not  bringing  them  in  a  perfect 
state  (c) ;  nor  will  an  action  lie  for  the  freight  of  goods  in 
an  ille^  voyage  (d) ;  or  on  a  ]x>licy  of  insurtmce  effected 
on  an  illegal  voyage  (e) ;  or  for  goods  to  be  carried  to  the 
East  Indies,  and  there  disposed  of  bv  illegal  and  clandes- 
tine traffic  (/) ;  or  for  the  price  of  bricks  under  the  sta* 
tutable  size  (g) ;  or  for  running  an  illegal  race  (A) ;  or  for 

{printing  books  without  the  printer's  name  on  the  first  and 
ast  leaves,  as  required  by  the  statute  (t) ;  or  for  printing 
and  publishing  a  periodical  work,  part  of  which  is  printed 
(Ml  stamped  paper,  and  distributed  as  newspapers,  the 
printer  not  having  lodged  an  affidavit  at  the  stamp-office, 

(a)  Clarke  v.  Hutchins,  14  East,  475. 

(h)  If  Ji.  agree  to  give  B»  money  for  doing  an  illegal  act,  B.  can- 
not, although  he  do  Uie  act,  recover  the  money  by  action  ( fFM  v. 
Biskop,  Gloucester  Lent  Assiz.  1731,  Cor.  Reynolds,  C.  B.  B.  N.  P. 
16.  lo2).  It  is  remarkable  that  Dr.  Paley,  in  his  Moral  Philosophy, 
intimates  that  a  person  who  has  promised  to  reward  another  for 
tbe  commission  of  a  crime,  is  bound  to  perform  his  promise  after 
the  crime  has  been  committed,  because,  he  says,  the  sin  and  mis- 
chief are  over,  and  no  reason  remains  why  the  promise  should  not 
be  performed ;  but  surely  the  question  iB,  upon  the  principle  of  ge- 
neral utility,  whether  the  general  and  universal  performance  of 
such  contracts  does  not  encourage  their  frequency ;  and  whether 
it  is  not  better  on  the  whole  for  mankind  that  they  should  never  be 
performed. 

(c)  P.  C.  mUcinaon  v.  Loudonsack,  3  M.  &  S.  117. 

(d)  Wiikxnson  v.  Loudonsack,  3  M.  &  S.  117. 

(e)  TinUmin  v.  Anderson,  1  Taunt.  227. 

Cf)  Lightfoot  v.  Tenant,  1  B.  &  P.  551. 

(g)  Lawv.  Hodson,  11  East,  300.  2  Camp.  147.  [Whtdtr  v. 
RusseU,  17  Mass.  Rep.  258.  S.  P.] 

(h)  Coates  v.  HaUon,  3  Starkie's  C.  61. 

(i)  Ibid,  in  the  note. 
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PABT       *  or  had  his  name  and  abode  printed  on  the  publication, 
IV.         as  required  by  the  statute  (k), 
«.....^.....      An  innkeeper  cannot  recover  against  a  candidate  at  an 
Defenee.         election  for  provisions  furnished  to  the  voters  of  a  borough, 
niegaiiij.        after  the  teste  of  the  writ  (Z). 

The  owner  of  a  ship  employed  in  the  East  India  Com- 
pany's service  cannot  recover  on  a  contract  for  the  sale  of 
the  conamand  of  the  ship,  made  without  the  knowledge  of 
the  East  India  Company  (m)  ;  or  for  the  sale  of  any  office 
which  is  not  salable  by  law  {n\ 

An  agreement  foe  the  transfer  of  a  ship  which  does  not 
recite  the  certificate  of  registry  is  void(o). 

In  the  case  of  Hodgson  v.  Temple  (p),  it  was  held,  that  a 
person  who  sold  eoods,  knowing  that  the  purchaser  in- 
tended to  apply  them  in  an  illegal  trade,  jvas  entitled  to 
recover  the  price,  if  he  yielded  no  other  aid  to  the  trans- 
action than  by  selling  the  goods  and  obtaining  permits  for 
their  delivery  to  the  agent  of  the  purchaser.  This  deci- 
sion seems,  however,  to  be  directly  opp^osed  in  principle 
to  that  of  Langton  v.  Hughes  (9),  where  it  was  held  that  a 
plaintiff  could  not  recover  the  price  of  drugs  sold  for  the 
purpose  of  being  illegally  used  in  brewing  beer ;  and  to 
the  case  of  Lightfoot  v.  Tenant  (r),  where  it  was  held  that 
^1633  a* person  who  sold  goods,  in  order  that  they  might  be 
exported  to  a  place  to  which  by  law  they  could  not  legally 
be  exported,  could  not  recover  the  price. 

But  on  an  action  brought  for  washing  the  defendant's 
clothes,  it  was  held  to  be  no  defence  that  the  defendant 
was  a  prostitute,  and  that  some  of  the  dresses  were  of  an 
expensive  kind,  and  were  used,  to  the  knowledge  of  the 
plaintiff,  with  a  view  to  prostitution ;  for  it  was  necessary 
that  she  should  have  clean  linen,  and  the  Court  could  not 
take  into  consideration  which  of  the  articles  were  used  for 
an  improper  purpose,  and  which  were  not  («). 

(k)  Marchant  v.  Evans,  2  Moore,  14.     [8  Taunt.  142.  S.  C] 

(I)  Ribhana  v.  CriekeU,  1  B.  &  P.  264. 

(m)  Blackford  v.  Preston,  8  T.  R.  89. 

(n)  Ibid,  and  Garfotih  v.  Fearon,  1  H.  K  327. 

(0)  BiddeU  V.  Leeder,  1  B.  &  O.  327. 

(p)  5  Taunt.  181 ;  1  Mai-sh.  5. 

(q)  1  M.  &  S.  593.    And  see  3  B.  &  A.  185.     [1  Taunt  6.] 

(r)  1  B.  &  P.  551.  It  is  no  defence  to  an  action  for  goods  deli- 
vered to  a  master  of  a  vessel  to  be  sold  by  him,  that  they  were  ex- 
ported without  payinff  duty,  unless  the  evasion  formed  part  of  the 
contract    Cathn  v.  SeUy  4  Camp.  163. 

(*)  Llo^d  V.  Johnson,  1  B.  &  P.  340.     Vide  supra,  1521.    Where 
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And  where  the  contract  is  illegal  it  makes  no  difference  part 

that  the  parties  thought  that  they  were  acting  legally,  for  iv. 
their  apprehension  does  not  alter  the  nature  of  the  con- 


tract which  the  Court  is  called  on  to  enforce  {ty.  jj?^®"*"* 

Where  there  is  a  latent  defect  in  the  subject  of  sale,  Friud!*'^' 
known  to  the  vendor,  and  he  uses  any  means  or  artifice  to 
conceal  that  defect,  this  is  a  fraud  which  will  avoid  the 
contract,  even  although  by  the  written  terms  of  con- 
tract the  article  is  sold  with  all  faults  (u).  But  according 
to  the  opinion  of  Lord  Ellenborough,  in  the  case  of  Bagle- 
hole  V.  Walters^  where  an  article  is  *  sold  with  all  faults,  «  1634 
it  is  quite  immaterial  how  many  belong  to  it  with  the 
knowledge  of  the  seller,  unless  he  use  some  artifice  to  dis- 
guise them,  and  to  prevent  their  being  discovered  by  the 
purchaser  (a?)  (1).  ^ 

Hence  it  seems  that  in  such  a  case,  in  order  to  repel 
an  action  on  the  contract,  or  to.enable  a  vendee  to  reco- 
ver his  deposit,  proof  of  the  scienter^  and  of  actual  fraud 
on  the  part  of  the  vendee,  is  essential.  And  for  the  pur- 
pose of^  proving  fraud,  the  vendee  is  not  confined  to  the 
written  contract  made  at  the  time  of  the  sale,  but  may 
give  in  evidence  previous  ana  contemporary  representa- 
tions made  for  the  purpose  of  putting  the  vendee  off  his 
guard  and  preventing  him  from  being  vigilant  (2). 

a  factor  sold  a  piece  of  manufactured  tobacco  consiimed  to  him 
from  Gaemsey,  without  having  entered  himself  in  the  Excise-office 
as  a  dealer  in  tobacco,  and  having  no  license  as  such,  it  was  held 
that  he  might  maintain  an  action  for  the  value  of  the  goods,  al- 
though they  were  sent  to  the  defendant  without  a  permit ;  there 
being  no  fraud  on  the  revenue,  but  at  most  a  breach  of  the  revenue 
laws,  protected  bypenalties.  Johnson  v.  Hudson,  11  East,  180. 
But  note,  that  the  Court  doubted  whether  the  plifintifT  could,  under 
the  circumstances,  be  considered  to  be  a  decUer  within  the  statute. 

(t)  P.  C.  mUdnson  v.  Loudonsack,  3  M.  &  S.  126. 

(u)  Borehole  v.  WaUers,  Cor«  Lord  Ellenborough,  3  Camp.  154 ; 
Sdtneider  v.  Heath,  Cor.  Mansfield,  C.  J.  3  Camp.  506 ;  Pickering 
V.  Dowson,  4  Taunt.  779 ;  Jones  v.  Boioden,  ibid.  847.  [See  5  Johns. 
411,  note.]  J 

(x)  3  Camp.  154.  Lord  Kenyon,  in  the  previous  case  of  Mellish 
V.  Mottenx,  Peake's  C.  115,  held  mere  knowledge  on  the  part  of  the 
vendor  to  be  sufficient.    Supra,  468.    [See  b\fra,  1662, 3.] 

(1)  Where  the  vendor,  at  the  time  of  the  sale,  declared  that  the 
purchaser  bought  subject  to  every  defect,  and  the  appearance  of 
the  slave  sold  indicated  onhealthiness,  it  was  held  that  the  pur- 
chaser was  not  entitled  to  recover  back  the  price  on  the  ground  of 
unsoundness,  although  a  fair  price  was  paid,  and  there  was  no 
proof  that  the  purchaser  had  knowledge  of  the  vendor's  declara- 
tion.   lAmtihouse  v.  Gray,  1  Const.  Rep.  73.] 

(2)  [Vide  Infra,  1646,  and  notes.]  .^ 
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PART  An  action  bj  the  vendee  of  goods  is  either  on  a  special 

TV.         contract  for  not  delivering  the  goods,  or  of  trover  (y),  for  a 
——conversion;  or  of  money  had  and  received  (2:)  upon  are- 
Pro^by         scinded  contract ;  or  upon  a  warranty  (a), 
Goodr  ^  '^^^  vendee  of  goods  in  an  action  against  the  vendor, 

for  not  delivering  die  goods  according  to  his  contract,  must 
prove,  Ist.  The  contract;  2dly.  The  performance  of  con- 
ditions precedent ;  3dly.  The  damage  sustained. 

The  engagement  must  be  mutually  binding,  or  it  is  null. 
A.  gives  S.  till  four  o'clock  to  decide  whether  he  will 

Eurchase  the  goods  ofA.^  and  B.  within  the  time  signifies 
is  assent,  yet  A.  is  not  bound  (&)(!)•  But  where  A.  by  let- 
ter offered  to  sell  B.  certain  goods,  receiving  an  answer  by 
return  of  post,  and,  the  letter  being  misdirected,  the  answer, 
*  1635  notifying  J?.*s  acceptance,  *  did  not  arrive  so  soon  by  two 
Contract.  days  as  it  would  have  done  had  A.^b  letter  been  properly 
directed,  it  was  held  that,  the  contract  was  complete  the 
moment  the  offer  was  accepted,  and  that  £.  ^ms  entitled  to 
recover  for  breach  of  contract  (c)  (2). 

(y)  hifra,  1635.  (z)  Hfca,  1646:  (a)  hifra^  1660. 

{h)  Cooke  V.  OOey,  2  T.  RT653.  [See  Tudur  v.  Woods,  12 
Johns.  190.] 

(c)  Adams  v.  lAndseU,  1  B.  &.  A.  681.  See  also  Huwahrus  v. 
Carvalhoj  16  East,  45.  A  broker  on  Saturday  sold  goods  or  the  de- 
fendant to  the  plaintiff  at  a  stipulated  price,  subject  to  the  plaintiff's 
approval  of  the  quality  on  the  Monday  following,  and  sent  the 
bought-note  to  the  plaintiff  on  the  Saturday,  marked  with  the  words 
''quality  to  be  approved  on  Monday,'*  but  did  not  send  the  bought- 
note  to  the  defendant  then,  because  he  had  met  him,  and  informed 

(1)  [Where  A.  offered  to  purchase  of  B.  two  or  three  hundred 
barrels  of  flour,  to  be  delivered  at  Georgetown  (D.  C.)  by  the  first 
water,  and  to  pay  $9,50  per  barrel,  and  to  the  letter,  containing  this 
offer,  required  an  answer  by  the  return  0/  (he  waggon  hf  wkiA  the 
UUer  was  sent — and  the  waggon  was  at  that  time  in  B.'s  service 
conveying  flour  from  his  mill  to  Harper's  Ferij,  ntarto  iMck  place 
A.  then  was — ^and  the  offer  was  accepted  by  B.  In  a  letter  sent  by 
the  first  regular  mail  to  Georgetownj  and  received  by  A.  at  that 
place,  but  no  answer  was  ever  sent  to  Harper's  Ferry — ^it  was  held 
that  this  acceptance,  communicated  at  a  place  different  from  that 
indicated  by  A.,  imposed  no  binding  obligation  on  him.  EUason 
Sf  at,  V.  Henshaw^  4  Wheat.  225.] 

(2|  [Where  A.  wrote  by  mail  to  B.  inquiring  on  what  terms  he 
would  insure  A.'s  vessel,  and  B.  wrote  by  mail  in  reply  that  he  would 
insure  at  a  certain  rate,  and  on  the  next  day  wrote  another  letter 
retracting  his  offer ;  and  A.,  having  received  the  first  letter,  put 
into  the  po<>t-office  an  answer  acceding  to  the  terms  propowd, 
before  he  had  received  B.'s  second  letter — it  was  held  that  there 
was  not  an  agreement  to  insure.  M^CuUoch  v.  Eagle  Insuranet 
Company^  1  Pick.  281.] 
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If  goods  be  sold  by  sample,  bat  the  sale-note  makes  no       pabt 
mention  of  the  fact,  the  remedy  is  by  action  of  deceit  (</).         iv. 

As  it  is  sufficient  in  a  declaration  for  not  delivering  — -_. 
goods  on  request,  to  aver  a  request  by  the  plaintiff,  and  Condition 
that  he  was  ready  and  willing  to  pay  the  defendant  for  the  prec«d«n»' 
same,  and  a  refusal  by  the  defendant  to  deliver,  without 
averring  an  actual  tender  of  the  price  (e),  so  a  demand  of 
the  delivery  of  the  eoods  sold  is  sufficient  proof  of  the 
averment  that  the  plaintiff  was  ready  and  willing  (/),  al- 
though the  demand  was  not  made  by  the  plaintiff  himself 
but  by  his  foreman  {g)  (1). 

In  an  action  for  the  non-delivery  of  goods  to  be  paid  for 
by  a  bill,  the  plaintiff  must  prove  the  tender  of  a  bill ;  but 
no  evidence  on  the  part  of  the  defendant  *  is  admissible  to  *  1^36 
prove  that  by  bill  was  meant  an  approved  bill  (A).  And 
even  if  the  contract  be  to  pay  by  an  approved  bill,  it  must 
be  taken  to  mean  a  bill  to  wnich  no  reasonable  objection 
could  be  made  (i). 

In  an  action  for  not  transferring  stock  (A;),  the  plaintiff  Stock. 
must  prove,  in  addition  to  the  contract,  that  the  defendant 
was  possessed  of  the  stock ;  that  the  plaintiff  paid  or  ten- 
dered the  price ;  and  that  he  attended  at  the  Bank  for  tlie 

him  of  the  contract  on  the  same  day;  the  plaintiffnot  having  signi- 
fied bis  disa]7proval  of  the  contract  on  MoTiday,  the  broker  sent  the 
aold-note  to  the  defendant  on  Friday,  with  the  words  ^  quality  to 
be  approved  of  on  Monday"  struck  out,  which  note  the  defendant 
returned  in  twenty-four  hours,  which  by  the  custom  of  the  trade 
signified  his  disaffirmance  of  the  contract  as  far  as  in  him  lay ;  held, 
that  at  any  rate  the  defendant  could  no  longer  disaffirm  it  after 
Monday. 

(d)  Meyer  v.  Eotrlk,  4  Camp.  ^. 

(e)  Rawson  v.  Johnson,  1  East,  203.  The  measure  of  damages 
is  the  difference  between  the  contract  price,  and  that  which  goods 
of  that  description  bore  about  the  time  appointed  for  delivery. 
Otnnsford  v.  CarroU,  2  B.  &  C.  634 ;  heigh  v.  Paterson,  2  Moore, 
568.    8  Taunt.  540. 

(f)  Squier  v.  Hurst,  3  Price,  68 ;  ffUkes  y.  AtkinsoUjl  Marsh.  512, 

(g)  Squier  v.  Hurst,  3  Price,  68. 

(h)  Hodgson  V.  Davies,  2  Camp.  530.  f 

({)  Ibid.  And  see  Mam  y.  Richards,  2  H.  B.  573;  ThirsffVY. 
Hdbot,  3  Mod.  272. 

(k)  As  to  variance  from  the  contract,  see  Wickts  v.  Gordon,  2  B# 
&  A.  335 ;  ni;?ra,  1567. 

(Ij  [In  an  action  by  the  vendee  for  breach  of  contract  by  the 
vena  or  in  not  delivering  the  article,  the  measure  of  damages  is  the 
price  of  the  article  at  the  time  of  the  breach  of  the  contract,  and 
not  at  any  subsequent  period.  But  this  rule,  it  seems,  will  not  ap- 
ply to  a  case  where  advances  have  been  made  by  the  vendee  under 
tb^  contract.    Shepherd  Sf  ed,  v.  Hampton,  3  Wheat.  200.  j 
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PAST       dor,  *  and  he  refuses  it,  the  vendee  may  seize  the  goods, 
lY.         or  have  an  action  against  the  vendor  for  detaining  them  (y). 
So  if  a  day  be  fixed  for  the  delivery,  and  a  foture  day 


Tnf9Bt0  {^  appointed  for  payment,  the  property  vests  in  the  ven- 

dee, and  trover  may  be  maintained  without  any  tender  of 
the  price  (z). 

If  there  be  neither  earnest,  part-payment,  port-delivery, 
or  agreement  in  writing,  the  sale  is  void  by  the  statute  of 
frauds  (a)  ;  as,  if  one  agree  to  buy  sheep,  and  to  take  them 
away  at  a  certain  hour,  but  no  money  be  paid,  nor  sheep 
delivered,  no  property  passes,  and  the  owner  may  re-sell 
them  (b). 
Capability  of  The  doctrine  that  an  absolute  right  of  property  and  of 
delivery*  possession  passes  to  the  vendee,  without  actual  delivery, 

assumes  that  the  subject  of  sale  is  definite  and  ascertained 
so  as  to  be  capable  of  immediate  delivery. 

The  property  in  a  chattel  when  made  does  not  pass  by 
a  contract  of  sale,  even  although  the  value  be  paid,  unless 
it  be  in  existence  at  the  time  (c^  of  the  contract. 
♦  1640  *  It  is  a  very  general  rule,  tnat  whenever  any  thing  re- 
mains to  be  done  on  the  part  of  the  seller,  as  between  him 
and  the  buyer,  previous  to  the  delivery,  a  complete  present 
right  of  property  does  not  attach  [d)  {I)  and  therefore, 

In  Baller'8  N.  P.  50,  the  law  is  thus  stated :  *<  If  a  man  comes  to  a 
shop  to  buy  goods,  and  tbey  agree  on  the  price  and  the  day  of 
payment,  and  the  buyer  takes  them  away,  detimu  will  not  fie,  be- 
cause the  property  was  changed  by  a  lawful  bargain ;  but  if  they 
agree  for  present  money,  and  the  buyer  take  the  goods  away  withr 
out  payment,  detinue  lies,  because  the  property  is  not  ahered.  (Cro. 
£tiz.,d67).  So  if  a  man  sell  goods  on  payment  of  money  on  a  day 
to  come,  and  the  money  be  paid,  and  the  goods  not  delivered,  deU- 
nue  lies,  because  the  property  is  in  the  buyer.  (12  Mod.  345.)  But 
earnest  does  not  alter  the  property,  but  only  binds  the  bargain ; 
and  therefore  if  no  other  time  for  payment  be  appointed,  the  money 
must  be  paid  ou  fetching  away  the  goods.  The  earnest  gives  the 
party  a  right  to  demand,  but  a  bare  demand  without  payment  is 
void.  1  Salk.  113."  [See  Be  Fondear  v.  Shettenkirk  3  Johns. 
170.] 

(y)  3  Bl.  Oomm.  448. 

(z)  Sheppard's  Touchstone,  224 ;  supra^  1637, 1638,  note  (x). 

(a)  Alexander  y.  Comber,  1  H.  B.  9.  i,  e.  where  the  value  is  lOl, 

(h)  Ibid. 

(c)  MueJUow  V.  Manglesj  1  Tannt.  318 ;  supra,  1485 ;  Noy's  Max. 
c.  42 ;  Hob,  41,  42,     [Sec  FonviUe  v.  Casey,  Supra,  1494,  noU  (1 VI 

(d)  Per  Lord  Ellenborough,  in  Hanson  y.  Meyer,  6  f^ast,  614, 
And  see  Zagury  v.  Fumell  if  another,  2  Camp.  2^. 


(1)  [A.  bought  timber  of  B.  under  an  agreement  which  provided 
that  A.  was  to  pay  for  it,  at  the  measurement  in  N.  York  where  it 
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where  the  vendor  agreed  to  sell  all  his  stock,  lyin^  in  pa*       part 
pers  at  the  warehouse  of  a  third  peison^  at  a  certain  price,         iy. 
and  it  was  agreed  that  the  weight  should  be  afterwards  as-  — — — 
eertained,  after  which  the  vendor  gave  a  note  to  the  ven-  Jj^™''|j^  ^^ 
dee,  directing  the  warehousekeeper  to  weigh  and  deliver  deifvery.  ^  ° 
the  starch  to  the  vendee,  and  part  was  weighed  and  deli- 
vered accordingly,  it  was  held  that  this  did  not  transfer  to 
the  vendee  the  property  in  the  rest,  which  had  not  been 
weighed  and  delivered,  the  weighing  of  the .  starch  being, 
by  the  terms  of  the  contract,  a  condition  which  was  to 
precede  the  absolute  vesting  of  the  property  (e). 

*  And  where  the  goods  sold  are  part  of  a  larger  stock,  *  i641 

(e)  Hanson  v.  Meyer^  6  East,  614.  See  also  Wiiktra  v.  L}f99,  4 
Camp.  237.  [and  BJr.  Howe's  note.']  So  where  a  quaDtity  of  nirpen- 
tine  in  casks  was  sold  in  lots  at  an  auction,  at  a  certain  price  per 
cwt.,  each  cask,  except  the  two  last,  being  marked  at  a  certain 
weigh^  at  which  they  were  to  be  taken  bv  the  buyer,  the  two  last 
lots  being  reserved  to  fill  up  the  rest,  and  being  on  that  account 
sold  at  uncertain  quantities,  and  after  the  sale  some  of  the  casks 
were  filled  up,  but  the  filling  up  of  the  rest  was  not  completed, 
when  the  whole  was  consumed  by  fire,  it  was  held  that  the  proper- 
ty in  those  casks  which  had  been  filled  up  was  transferred  to  the 
buyer,  but  that  those  which  were  not  filled  up  remained  the  pro- 
perty of  the  seller  (Aifgg  ▼•  Mintii,  11  East,  210).  So,  where  50 
out  of  90  tons  of  dreenland  oil  were  sold,  and  an  order  was  given 
by  the  seller  for  the  delivery  of  the  oil  to  the  buyer,  and  it  was 
found  as  a  fact,  in  a  case  reserved  for  the  opinion  of  the  Court, 
that  before  Greenland  oil  is  delivered,  it  is  the  constant  custom  to 
have  the  casks  searched  by  a  cooper  employed  by  tiie  seller,  and 
for  a  broker  on  behaUTof  both  buyer  and  seller,  to  attend  and  make 
a  minute  of  the  foot-dirt  and  water  in  each  cask,  and  that  then 
each  cask  is  filled  up  at  the  seller's  expense,  and  delivered  in  a 
complete  state ;  and  that  those  things  had  not  been  done,  the  Court 
held  that  the  property  in  the  oil  did  not  vest  in  the  vendee.  WaU 
lace  V.  Breeds,  13  East,  522. 


was  delivered  and  inspected,  and  also  to  pay  the  fair  market  price 
in  N.  York,  When  delivered,  and  that  the  amount  should  be  indors- 
ed on  notes  which  he  held  against  B.  and  if  the  amount  exceeded 
that  of  the  notes,  he  should  pay  the  balance  to  B.  It  was  held 
that  this  was  a  mere  exeetUory  agreement,  and  that  A.  could  not 
maintain  trover  against  a  third  person  for  converting  it.  McDonald 
V.  Hewett,  15  Johns.  349.  A.  holding  a  note  against  B.  went  to  his 
shop  and  told  him  that  he  came  to  take  goods  in  payment ;  B. 
handed  him  such  articles  as  he  pointed  out,  mentioning  the  prices 
— A.  marked  such  as  he  approved,  and  laid  them  aside  ;  and  then, 
saying  he  would  go  for  a  porter  to  remove  tliem,  leA  the  shop  with- 
out receiving  a  bill  of  parcels,  or  stipulating  a  time  of  payment,  or 
tendering  the  note  to  B.  who  immediately  shut  up  his  shop  and  the 
Uext  morning  assigned  all  his  property  to  his  creditors:  It  was 
held  that  A.  had  not  acquired  the  property  of  the  goods.  Dutilh  v, 
fUtehie,  1  Dallas,  171.) 
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PABT       and  a  separation  is  necessary  previous  to  delivery,  no  pro- 
nr.         pertv  passes  until  the  separation  is  complete  (/)  (1). 

The  property  in  goods  may  also  pass  under  a  contract 


TnTrf   b       ^^  ^*'^  ^^  delivery,  without  payment,  so  as  to  devest  the 

ddWery!  ^      vendor  of  his  lien  for  the  price  (^). 

And  a  partial  delivery  is  sufficient  to  vest  the  property, 
where  there  is  no  intention  manifested  to  separate  the  one 
part  from  the  rest.  Thus  the  delivery  of  part  of  a  cargo 
of  goods,  where  there  appears  to  be  no  intention,  either 
previously  or  at  the  time  of  delivery,  to  separate  that  part 
from  the  rest,  is  in  law  a  delivery  of  the  whole  cargo  (A). 

And  where,  from  the  nature  of  the  case,  an  actual  de- 
livery is  impossible,  a  symbolical  delivery  is  sufficient. 
Thus  where  an  engineer  made  a  symbolical  delivery  to  a 
canal  company,  to  whom  he  was  indebted,  of  timber  and 
other  materials  on  their  wharf,  by  the  delivery  of  a  ha]f> 
penny,  it  was  held  that  the  property  was  thereby  transfer- 
red (t*). 
*  1642  *  So  goods  may  be  transferred  by  a  delivery  of  the  bill 
of  lading  (k).     And  where  the  goods  are  in  the  possession 

[f)By  a  sale  of  oil  out  of  a  merchant's  stock,  consisting  of  large 
quantities  in  different  cisterns,  no  property  passes  without  a  sepa- 
ration of  the  part  sold  from  the  rest  of  the  stock.  White  v.  H^ilks, 
I  Marsh.  2.  5  Taunt.  176.  And  see  Austen  v.  Craven^  4  Taunt. 
644 ;  Sheplev  v.  Davis,  5  Taunt.  617.  [1  Marsh.  252.  S.  C]  Busk 
V.  Davis,  2  M.  &.  S.  397.  These  cases  seem  to  overrule  that  of 
Whitehoust  v.  Frost,  12  East,  614. 

(g)  Slubey  v.  Hayward,  2  H.  Bl.  504 ;  Hammond  v.  Anderson^  1 
N.  R.  69.  //.  at  Bristol  sells  wool  to  /.  for  bill  at  nine  months ;  no 
bill  is  drawn,  but  samples  are  taken,  tind  several  bags  are  delivered 
to  sub-purchasers ;  J.  re-sells  the  residue  to  (?.,  and  O.  transmits 
the  delivery-order  from  London  on  the  16tli  to  H.  at  Bristol ;  on 
the  21st,  J.  becomes  insolvent ;  H,  not  having  before  then  signified 
his  dissent,  the  property  is  vested  in  G.  Green  v.  Haythome,  1 
Starkie's  C.  447. 

(h)  Slubey  v.  Hayward,  2  H.  B.  504. 

(i)  Manton  v.  JIfoore,  7  T.  R.  67. 

(k)  Supra,  308.  HibheH  v.  Carter,  1  T.  R.  745 ;  Lempriere  v. 
Pasley,  2  T.  R.  485.  If  the  bill  be  special  to  deliver  the  goods  to 
A,  for  the  use  of  B,,  the  property  is  vested  in  B. ;  but  if  it  be  gene- 
ral to  A.,  and  the  invoice  only  shows  that  it  is  to  the  use  of  B.,  the 

(1)  [In  an  action  for  goods  bargained  and  sold,  where  a  contract 
was  made  for  twelve  thousand  bricks  to  be  received  at  the  vendor's 
kiln,  and  the  purchaser  took  away  eight  hundred  of  them,  saying 
he  would  take  the  remainder  the  next  week,  but  never  called  for 
them ;  it  was  held  that  the  sale  was  complete,  and  that  the  action 
well  lay  for  the  price  of  the  whole,  though  the  vendor  had  never 
separated  them  from  the  rest  of  the  kiln,  Dajnon  v.  Osborfif  I 
Pick.  470.] 
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of  a  wharfinger,  and  after  a  contract  for  the  sale  a  written       part 
order  for  the  delivery  is  communicated  to  the  wharfinger,         iv. 
and  assented  to  by  him,  the  property  passes  to  the  vendee,  — — — — 
although  no  actual  transfer  be  made  in  his  books  (0  (!)•      Traosferb 

delivery. 
property  is  in  A,y  and  B.  has  but  a  trust.    Evaru  v.  MarleH,  1  Ld. 
Rayin.  371 ;  3  Salk.  2d0 ;  12  Mod.  156. 

(I)  Lucas  V.  Lhrrien^  7  Taunt.  278.  1  Moore,  29.  But  where 
goods  were  left  in  the  vaults  of  a  warehouse-keeper  by  agreement 
till  the  vendee  could  conveniently  r^emove  them,  and  the  vendee 
marked  them,  and  the  goods  remained  iu  the  warehouse  a  conside- 
rable time,  but  no  notice  of  the  sale  was  given  to  the  warehouse- 
keeper,  it  was  held  that  the  property  passed  to  the  assignees  of 
the  vendor,  who  became  bankrupt  after  the  sale  (Knotolea  v.  Horse- 
/aU,  5  B.  &  A.  134).  Seeus,  where  the  goods  are  left  in  the  ven- 
dor's custody  until  they  can  be  shipped  off.  Flinn  v,  MaUkewSy  1 
Atk.  185.    And  see  ThackthwaUe  v.  Cocky  3  Taunt.  487. 

•^.  sells  ffoods  to  B.  and  gives  a  written  order  on  the  wharfinger 
to  weigh,  deliver,  transfer  and  release,  &c.  B,  sells  to  C  and  de- 
livers to  him  a  written  acknowledgment  obtained  from  the  whar- 
finger, that  he  had  transferred  the  goods  to  the  account  of  C, 
C  pays  for  the  goods,  B.  having  stopped  payment,  a^.  gives 
notice  to  the  wharfinger  not  to  deliver  the  goods  to  JS.,  the 
wharfinger  cannot,  mer  his  acknowledgment,  insist  that  he  holds 
the  goods  as  the  agent  of  A,  Hawts  v.  WcAson,  2  B.  &  C.  540 ; 
see  also  Harman  v.  Anderson,  2  Camp.  243;  Stoveld  v.  Hughes, 
14  East  308 ;  Stonard  v.  Dunkin,  2  Camp.  344  ;  Cumming  v.  Brown 
9  East,  506.    1  Camp.  104. 

(1)  [Where  goods  are  on  board  a  vessel,  an  indorsement  and 
delivery  of  the  bill  of  lading  are  eqi|uvalent  to  an  actual  delivery 
of  the  goods.  BuMngton  if  cd,  v.  Curtis  tf  td,  15  Mass.  Rep.  528. 
See  also  Chandler  «  m,  v.  Belden,  18  Johns.  157.  A  mere  indorse* 
ment,  however,  of  a  bill  of  lading,  without  a  delivery,  does  not 
transfer  the  property  of  the  goods,  15  Mass.  Rep.  u6t  sup.  But, 
it  stems,  that  a  delivery  of  an  indorsed  bill .  of  lading  to  a  third 
person,  for  the  use  and  benefit  of  the  vendee,  and  his  assent 
thereto,  amount  to  a  constructive  delivery — Or  the  inclosing  of  such 
bill  in  a  letter,  directed  to  the  vendee  and  put  into  uie  post- 
office,  ibid. 

It  IS  not  necessary  in  order  to  effect  a  transfer  of  bulky  arti- 
cles, that  there  ihou*Id  be  a  manual  delivery  of  them:  Posses- 
ion may  be  inferred  from  the  vendee's  undertaking  to  deal  with 
them  as  his  own,  as  by  indorsing  orders  upon  a  bill  of  lading. 
Bice  V.  Jiusiin,  17  Mass.  Rep.  197.  Where  a  sale  was. made  of 
logs  lying  in  an  enclosed  space  in  a  river,  and  the  vendor's 
agent  went  within  sight  of  tliem  with  the  vendee  and  showed 
them  to  him,  it  was  held  that  this  was  sufHcient  to  transfer  the 
property.  Jewett  v.  Warren,  12  Mass.  Rep.  300.  See  also  Beau- 
mont V.  Crane,  14  Mass.  Rep.  400.  Leedom  v.  Philips,  1  Yeates, 
529.  Vol.  II.  611,  note  (1). 

When  the  same  goods  are  sold  to  two  different  persons,  by 
conveyances  equally  valid,  he,  who  first  lawfully  acquires  pos- 
sessiou,  will  hold  them  against  the  other.  Lanfear  v.  Sumner, 
17  Mass.  Rep.  110.] 
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And  where  by  a  particular  custom  the  vendor  of  goods 
is  to  pay  warehouse  rent  for  two  months  after  the  sale, 
but  gives  the  usual  order  for  the  delivery  to  the  purchaser 
within  the  two  months,  the  property  from  that  time  vests 
in  the  vendee,  and  he  is  liable  to  any  subsequent  loss  (m). 

Where  goods  are  lodged  with  the  West  India  Dock 
Company,  it  seems  that  a  delivery  of  the  indorsed  dock- 
warrant  and  certificate  from  the  seller  to  the  buyer,  ope- 
rates as  a  transfer  of  the  goods  (n). 

*  A  conditional  deKvery  is  not  sufficient  to  vest  the  pro- 
perty in  the  vendee.  Where  goods  are  sold,  to  be  paid 
for  on  delivery,  and  a  servant  delivers  them  without  receiv- 
ing the  money,  the  property  js  not  altered  (o). 

And  if  goods  be  obtained  by  false  pretences,  under  cO' 
lour  of  purchasing  them,  the  property  is  not  altered  by  a 
delivery  (p)  (1). 

(m)  Oreaves  v.  Ihpke,  52  B.  &  A.  131. 

(n)  Zwinger  y.  SamudOj  1  Moore,  12 ;  7  Taant.  265.  Lucas  v. 
Domen^  1  Moore,  29 ;  7  Taunt.  278.  I^ear  v.  leavers,  4  Camp.  251. 
Goods  being  entered  in  the  books  of  the  West  India  Dock  Company 
in  the  name  of  j).,  be  received  the  usual  cheque  for  them,  which, 
having  sold  the  goods  to  B.,  he  indorsed  and  delivered  to  him ;  B, 
sold  the  goods  to  C,  and  delivered  to  him  the  cheque  or  certificate 
indorsed  by  t^.,  and  C.  gave  B,  his  acceptance  in  payment,  which 
was  afterwards  dishonoured ;  C  transferred  the  cheque  to  D.  as 
a  security  for  a  debt  which  he  owed  him,  and  afterwards  .4.  obtained 
possession  of  the  goods  by  means  of  a  duplicate  cheque  or  certi- 
ficate obtained  from  the  West  India  Dock  Company,  by  means  of 
a  false  representation  that  the  original  was  lost;  j9.  had  paid  rent 
for  the  goods  down  to  that  time :  it  was  held  that  D.  was  entitled 
to  recover  in  trover  against  wS. 

(o)  Per  Bayley,  J.  in  Bishop  y.  SktUiio,  2  B.  &  A.  d29,  n.  Fiit 
supray  1485,  note  (e).     [Mtxrston  v.  Baldwin,  17  Mass.  Rep.  606.] 

(p)  mhU  v.  ^dams,  7  Taunt  59.  2  Marsh.  366.  Gibbe,  C.  J.  in 
summing  up  to  the  Jury,  said,  that  if  the  Jury  thought  that  the 
plaintiff  went  down  to  Scotland,  having  formed  a  deliberate  plan 
to  put  off  bad  hills  for  valuable  merchandizes,  knowing  the  same 
would  never  be  paid  for,  and  intending  then*to  abscond  with  the 
goods,  or  to  throw  them  into  an  immecOate  bankruptcy,  or  to  pass 
them  over  to  a  particularly  favoured  creditor,  he  was  of  opinion  that 
the  plaintiff  had  been  guilty  of  a  fraud,  and  that  the  sale  would  not 
change  the  property.  JSTote,  that  in  the  above  case  the  action 
was  against  the  wharfinger  in  whose  hands  they  had  been  deposit- 
ed by  the  plaintiff. 

In  the  case  of  Parker  y.  Patrick  (5  T.  R.  175),  where  goods  ob- 
tained from  •^.  by  false  pretences  had  been  pawned  to  B,  for  a  va- 
luable consideration,  and  A.  obtained  possession  of  the  goods,  it 
was  held  that  B,  might  maintain  trover  for  them.  See  HmiDood  v. 
Smitkj  2  T.  R.  750. 


(1)  [To  entitle  a  vendor  to  rescind  a  contract  for  the  sale  of 


TROVER  BY  VENDEE.  1643 


If  the  vendee,  by  a  false  representation,  obtain  posses-        part 
sionof  goods  with  a  preconceived  design  not  to  pay  for         iv. 
them,  no  property  passes  (q) ;  and  whether  he  *  had  in  fact 


formed  such  a  design,  is  a  question  for  the  Jury  (r).  «  i644 

(q)  Earl  of  Bristol  v.  WUfMrt^  1  B.  &  C.  514.  The  contract  was 
for  ready  money ;  but  the  vendee  obtained  possession  of  the  goods 
from  the  serrant  of  the  vendor,  by  delivering  him  a  cheque  upon 
a  banker,  which  he  represented  to  be  as  good  as  money,  but  in  fact 
be  had  then  overdrawn  his  account  for  some  months,  and  payment 
was  refused ;  held  that  the  question,  whether  the  sale  was  vitiated 
by  fraud,  depended  on  the  fact  whether  the  vendee  obtained  pos- 
session of  the  eoods  with  a  preconceived  design  not  to  pay  for  them. 
See  jsTMe  v.  AdatM^  7  Taunt.  59 ;  Parker  v.  Patrick,  5  T.  R.  175 ; 
dadstone  v.  Hadwen,  1  M.  &  S.  517 ;  R.  v.  Jackson^  3  Camp.  370 ; 
R,  V.  Freethy  supra,  564. 

If  a  factor  plecU®  goods  consigned  to  him  for  sale  as  a  security 
for  a  debt,  and  afterwards  sell  them  to  the  creditor  at  the  market 
price,  but  no  money  passes,  the  sale  is  void;  Kuckein  v.  WiUon, 
4  B.  &  A.  443.  So  if  a  factor  barter  the  goods.  Ctuerreiro  v.  Pnle, 
3  B.  &  A.  616.  See  also  Guidiard  v.  MorgaUy  4  Moore,  36.  (Draw- 
ing biUs  on  a  factor  against  a  consignment  dees  not  authorize  him 
to  raise  money  by  pledging  them.  FHeldir^  v.  Kymer,  3  B.  &  B. 
639.)  But  seq  the  late  stat.  4  Geo.  IV.  c.  83.  When  A,  having 
sold  barley  to  a  trader,  and  suspecting  his  solvency,  re-purchased 
it  by  the  agency  of  a  third  person,  it  was  held  to  be  no  fraud  upon 
the  bankrupt  laws.    Harris  v.  Lutun,  1  B.  &.B.  390. 

(r)  Ibid. 

goods,  and  reclaim  them  on  account  of  fraud  in  the  vendee,  it  must 
appear  that  deceptive  assertions  and  false  representations  were 

Sraudulently  made  in  ^ordcr  to  induce  him  to  part  with  them.  The 
bere  insolvency  of  the  vendee,  and  the  liability  of  the  goods  to  im- 
mediate attachment  by  his  creditors,  though  well  known  to  him, 
and  not  revealed  to  the  vendor,  is  not  sufficient  to  avoitl  the  sale. 
Cross  fy  al,  v.  Peters,  1  Greenleaf,  376.  See  also  Bujjingtan  tf  al,  v. 
Gerrish  fy  al.  15  Mass.  Rep.  156.  Share  if  al.  v.  AnSerson  $f  al. 
7  Serg.  &  Rawle,  43.  Goods  may  be  reclaimed  from  a  vendee 
who  represented  himself  to  be  of  a^e,  when  he  in  fact  was  an  in- 
fiint,  and  afterwards  availed  himself  of  his  minority  to  avoid  pay- 
ment. Badger  v.  Pkinney,  15  Mass.  Rep.  359.  If  one^sells  goods 
for  cash,  and  the  vendee  takes  them  away  without  pay  fug  the  mo- 
ney, the  vendor  may  reclaim  them  even  by  force.  Leedom  v.  Phi- 
lips,  1  Yeates,  529.  Where  performance  of  the  conditions  of  sale, 
and  delivery  of  the  goods,  are  understood  by  the  parties  to  be  si- 
multaneous, possession  acquired  by  artifice  and  deceit  will  not 
change  the  property.    Harris  v.  Smith,  3  Serg.  &,  Rawle,  20. 

The  vendee  is  not  bound  to  communicate  to  the  vendor  any  in- 
telligence in  his  possession,  relative  to  extrinsic  circumstances 
(such,  for  example,  as  political  events)  which  might  influence  the 
price  of  the  commodity.  Yet  each  party  must  take  care  not  to  do 
or  say  any  thing  tending  to  impose  upon  the  other ;  and  whether 
any  imposition  was  practised  by  the  vendee  is  a  question  for  the 
jury.  Laidtaw  if  al.  v.  Orf^an,  2  Wheat.  178,  See  Mr.  Verplanck^s 
Essay  on  Contracts.    Pothier,  De  Vente,  Nos.  933  to  241] 
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j(^  VENDOR  AND  VENDEE* 

PAET  The  vendee  of  a  ship,  who  claims  by  virtue  of  a  sale  by 

lY.         the  master,  in  a  foreign  country,  must  not  only  prove  the 

...._.^  sale,  but  also  that  it  was  nefes$ary^  and  that  it  took  place 

Trover.  under  circumstances  which  would  have  induced  the  owner 

By  Tendte       himself  to  have  sold  the  vessel  («). 

oTdiip.  Where  the  assignees  of  a  bankrupt  sue  in  trover  fix 

'°*^'  goods  which  have  been  sold  by  the  bankrupt,  it  is  incam* 
bent  on  them,  where  a  stoppage  in  transitu  is  relied  upon, 
to  prove  that  the  ttwuihu  was  determined.  Whether  the 
trmuUui  be  determined  or  not,  seems  to  be  a  question  of 
law  arising  upon  the  special  circumstances  of  the  case. 
The  object  of  proof  in  such  cases,  is  an  actual  or  construe* 
•  1545  tivfe  delivery  (t)  of  *  the  goods  to  the  vendee,  or  bis  repie- 

(s)  IfeyMMm  V.  MoU^n^  5  Esp.  C.  65.  And  sec  Abbott's  L.  S.  5. 
S«e  also  Cannon  v.  Meabumj  1  Bing.  24^  ami  the  case  of  JV 
ihnHiudine,  3  Rob.  240;  Reid  v.  Darhy,  10  East,  143;  lUad  r. 
BmUMtny  3  B.  ^  B.  147.  [PhilKps  on  Insurance,  407-412.1  So  as 
to  the  sale  of  a  cargo.  Freeman  v.  East  India  GMnpanjf,  5  d.  &  A. 
617. 

(t)  As  by  the  delivery  of  the  key  of  the  warehouse  in  which  tbey 
are  deposited  (EUia  y.  Hunt,  3  T.  R.  464 ;  Copland  v.  Sttin,  8  T.  R. 
199) ;  ny  payment  of  rent  for  the  warehouse  {Hurry  t.  Afai^fies, 
1  Camp.  452 ;  Harman  v.  Anderson^  2  Camp.  243) ;  the  lodraeni 
of  a  delivery-note  with  the  wharfinger.  (Ibid.)  By  a  part  defivery, 
where  there  is  no  intention  to  separate  part  from  the  rest  (SMey 
V.  Hejfward^  2  H.  B.  504 ;  Hammond  v.  Jindtrton,  1  N.  R.  69;  £r 
parU  Qwynnt^  12  Ves.  jun.  379;  SUnM  v.  Hughes^  14  East,  dOB) ; 
by  delivery  at  the  warehouse  of  the  vendee'iB  agent,  wh^e  no  ulte- 
rior or  more  complete  delivery  is  contemplated  {Leeds  v.  Wrif^ 
3  B.  &  P.  320.  And  see  3  B.  &.  P.  127 ;  SeaU  v.  PeiiU,  3  B.  &  P. 
469).  As  where  they  are  sent  to  an  agent,' who  under  general  or- 
ders from  the  vendor  sends  them  to  a  packer  (Ibid.) ;  or  by  an  aet 
of  ownership  exercised  by  the  vendee  whilst  the  goods  are  in  the 
bands  of  his  agent,  although  they  have  not  reached  the  place  of  ul- 
timate destination  ( Wright  v.  Laites,  4  E^.  C.  82) ;  by  delivery  on 
board  a  ship  chartered  and  fitted  out  by  the  vendee  {Fneier  v. 
J^Ta^aHj  cited  7  T.  R.  442 ;  1  East,  582;  3  East,  396);  bv  reach- 
ing an  expeditor  who  holds  them  till  he  receives  orders  ior  their 
further  destination.    Dixon  v.  Baldvfen,  5  East,  175^ 

But  such  a  delivery  as  would  be  sufficient  in  the  absence  of  in- 
solvency to  vest  the  property  in  the  vendee,  is  frequently  insuffi- 
cient to  devest  the  right  of  stoppage  in  trantiiu.  It  seems  to  be 
a  general  rule,  that  so  long  as  the  goods  are  in  the  possession  of  one 
who  is  a  mere  agent,  to  forward  them  in  order  to  give  a  more  com- 
plete possession  to  the  vendee,  the  transihu  continues:  as  where 
they  -are  delivered  to  a  wharfinger  to  be  forwarded  to  the  vendee 
(Hod|gwiiv.'liOy,7T.R.440;  MOle  v.  Butt,  2  B.  &^  P.  457 ;  SmUk 
V.  CToft,  1  Camp.  282);  although  the  wharfinger  be  employed  by 
Ifae  vendee  {Smith  v.  Qosa,  1  Camp.  282;  Oppenheim  v.  Rnaed, 
3B.  &  P. 42;  and  see  i^nee  v.  Preseatt,  I  Atk.  245;  lAddharrmt 
V.  AfoMm,  1  H.  B.364;  Huntv.  Ward,  cited  3  T.  B.  467;  IKsev. 
Wray,  3  East,  98) :  or  to  a  packer  by  ordrr  of  the  vendee  [Hnnf  t. 


TROVER  BY  VENDEE.  1645 

seotative.    The  general  nature  of  the  evidence  has  already       pabt 
been  adverted  to  (u).  iv. 

*  A  defendant  in  trover  for  goods  deposited  with  him  by  -...i........i...» 

the  plaintiff,  as  his  warehouseman,  having  received  notice  «  1546 
biuaA.  J}.,  who  claims  property  in  the  goods,  to  hold  Trover. 
them  on  his  account,  is  not  estopped  from  setting  up  the  Assignees. 
claim  o(A,  B.  by  way  of  defence  to  the  action  (x). 

But  where  a  warehouseman,  at  the  request  of  the  ven- 
dor, gave  a  written  acknowledgment  to  the  vendee  that  he 
held  the  goods  for  the  latter,  it  was  held  that  he  could  not 
refuse  to  deliver  them  on  the  ground  that  by  custom  the 
property  does  not  vest  in  the  vendee  till  re*measure- 
ment  (y). 

The  vendee  may  also  recover  the  deposit  or  price,  as  Monej  bad 
money  had  and  received  to  his  use,  in  all  cases  where  the  *°^  received^ 
contract  is  rescinded,  either  by  the  very  terms  of  the  origi- 
nal contract,  or  by  consent,  or  by  the  act  of  the  defen- 
dant ;  for  then  the  consideration  wholly  fails  (z)  (1). 

ffdrd^  S  T.  R.  467) ;  provided  the  vendee  does  not  use  the  whar^ 
finger's  ojr  packer's  warehouse  as  his  own,  and  that  be  contem- 
plates an  ulterior  place  of  delivery  (fVrigkt  v.  hawt$^  4  Esp.  C.  83 ; 
per  Charal^re,  J.  RichardBon  v.  Goss^  3  B.  &  P.  1271  So  a  delivery 
of jplate  to  an  engraver  employed  by  the  vendor  {Owtnsou  wMorse^ 
7  T.  R.  64) ;  of  goods  to  a  common  carrier  (Stokes  v.  La  Riviere^ 
cited,  3  T.  R.  466 ;  Hunter  ▼.  Beat,  Ibid.),  so  long  as  the  lien  of  the 
carrier  remains  [CrawBhaw  v.  Eades,  1  B.  &  C.  181) ;  or  on  board 
a  ffeneral  ship  (Ibid,  and  3  East,  397 ;  7  T.  R.  440;  M%U$  v.  BaU, 
$)&&?.  457) ;  though  at  the  risk  and  expense,  and  in  the  name 
and  by  the  appointment  of  the  vendee,  will  not  devest  the  right  of 
stoppage  in  transitu.    And  see  Ruck  v.  HaifiMy  5  B.  &  A.  6^. 

The  right  of  stoppage  in  transitu  cannot  be  exercised  to  the  di»- 
turbance  of  the  right  of  third  persons.  If  the  first  vendor  do  any 
aet  by  which  he  sanctions  the  sale  by  his  vendee,  his  right  of  stop- 

Sage  in  transitu  is  devested.    See  the  opinions  of  the  Judges  m 
Tawes  v.  Watsfm,  2  B.  &  C.  540.    Supra^  1643 ;  Stoveld  v.  Hughes, 
H  East,  306 ;  Harman  v.  Anderson,  2  Camp.  243. 

(u)  SuprayieS. 

fx)  OgU  V.  Mkinson,  1  Marsh,  323;  5  Taunt.  759.  JSToble  v. 
Adams^  7  Taunt.  59.    2  Marsh.  366. 

(y)  SUmard  v.  Dunkin,  2  Camp.  344. 

(z)  Supra,  116;  tw/ra,  tit.  Warranty.  Secus,  where  the  parties 
cannot  be  placed  in  statu  quo.    Hunt  v.  SUk,  5  East,  449, 


(1)  [In  South  Carolina,  an  action  for  money  bad  and  received 
will  not  lie  to  recover  back  the  purchase  money,  where  the  proper- 
ty proves  to  be  unsound,  unless  there  has  been  a  return,  or  at  least 
a  tender  of  it,  or  where  there  has  been  an  entire  failure  of  the  con- 
sideration. Wharton  v.  O^Hara,  2  Nott  &  M'Oord,  65.  Duncan 
V.  Bell,  ibid.  153.  AMey  v.  Reeves^  2  M'Cord,  432.  But,  where  the 
action  is  brought  on  a  note  given  for  the  purchase  money,  and  the 
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VENDOR  AND  VENDEE. 


PART 
IV. 


Competency 


Where  the  price  of  goods  has  been  paid,  the  vendee 
cannot  recover  the  price  as  upon  a  failure  of  consideration, 
although  the  goods  were  in  a  bad  condition,  or  even  unfit 
for  use  (a)  (2). 

A  witness  who  is  answerable  to  a  vendee,  in  case  the 
title  turn  out  to  be  defective,  is  not  competent  to  support 
*  1647  the  title  in  an  action  against  his  vendee,  *  founded  on  an 
alleged  defect  of  title  (6).    But  one  who  has  sold  an  inhe- 

(a)  Fortune  v.  Linghamj  Q  Camp.  416. 

(h)  2  Roll.  Ab.  685 ;  1  Str.  445.  In  the  case  of  Briggi  v.  Crick, 
5  Esp.  C.  99,  Cor.  Lord  Alvanley,  it  is  stated  to  have  been  raled 
that  the  original  vendor  of  a  horse,  with  a  warranty  of  soundiiess, 
was  a  competent  witness  to  prove  the  soundness  in  an  action  against 
his  vendee  on  a  similar  warranty,  on  the  ground  that  there  was 
no  direct  interest,  and  that  although  the  horse  might  hare  been 
sound  when  sold  by  the  witness,  y'et  unsound  when  sold  by  the  de- 
fendant. But  the  principle  of  this  decision  appears  to  be  dubious ; 
for,  unless  the  testimony  as  to  the  soundness  at  the  time  of  the 
former  sale  tended  to  prove  soundness  at  the  time  of  the  latter  sale, 
it  would  be  irrelevant.  If^  on  the  other  hand,  his  testimony  of  the 
soundness  at  the  time  of  the  first  sale  tends  to  proof  of  soundness 
at  the  time  of  the  second,  then  the  witness  seeks  to  establish  a  fact, 
in  which,  if  he  failed,  damages  would  be  recovered,  to  which  he 
would  it  seems  be  liable  on  negativing  the  fact  which  he  attempted 
to  prove,  viz.  the  soundness  at  the  time  of  the  first  sale.  See 
Lewis  V.  Pedke,  7  Taunt.  153 ;  2  Marsh.  431.    Ai/ro,  1667. 


defendant  gives  in  evidence  that  the  property  for  which  it  was 
given  was  defective,  it  is  not  necessary  that  be  should  prove  an 
offer  to  return  the  property,  &.c.  Duncan  v.  BeU^  ubi  sup.  Wheie 
the  vendor  of  a  horse,  on  the  vendee's  offering  to  return  it  as  un- 
sound, admitted  the  unsoundness,  and  agreed  to  pay  if  the  horse 
died,  it  was  held  that  the  vendee  might  recover  back  the  price  in 
an  action  for  money  had  and  received.  Martin  v.  HoweU,  2  Const 
Rep.  750. 

In  cases  of  fraud,  where  the  consideration  fails,  the  vendee  is 
not  bound  to  demand  the  property  he  gave,  nor  to  tender  that  which 
he  received.    Boyd  v.  Logan,  Cooke's  Kep.  394.] 

(2)  [In  New  Hampshire,  it  has  been  decided  that  it  is  no  defence 
to  an  action  on  a  note,  that  the  article  for  which  it  was  given  prov* 
ed  to  be  of  no  value.  Reed  v.  Prentiss,  1  N.  Uamp.  Rep.  174.  But 
if  the  property  had  never  passed,  or  fraud  had  been  practised,  the 
action  on  such  note  might  bo  defeated.    Ibid, 

In  an  action  for  the  price  of  a  horse,  the  vendee  may  in  N.  York 
give  in  evidence  that  the  horse  was  unsound  and  of  no  value,  as  a 
defence  to  the  whole  demand.    Becker  v.  Vrooman^  13  Johns.  302. 

In  Tennessee,  the  vendee,  when  sued  for  the  price  of  a  negro 
y/arranted  sound,  may  give  in  evidence  in  mitigation  of  damages, 
tliat  the  negro  was  unsound.  Sample  v.  Looney,  1  Overton's  Rep.  85. 

In  Kentucky,  it  is  not  an  available  defence,  in  assumpsit  for 
goods  sold,  that  the  article  purchased  is  of  less  value  than  was  re- 
presented, if  it  was  received,  was  of  any  value,  and  was  used  by 
the  defendant.  AUison  v.  JVbUe,  1  Littell's  Rep.  279.  See  HeigU- 
man  v.  Jeffries,  1  Serg.  &  Rawle,  477.    Supra,  Vol.  II.  643,  note  (1).] 
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ritance  without  any  covenant  for  good  title  or  v^arranty,  is  part 

competent  to  prove  the  title  of  his  vendee  (c).                '  iv. 
The  owner  of  property  is  competent  either  to  affirm  or 


disaffirm  a  sale  by  himself,  in  un  action  between  other  par-  Competency. 

ties^for  the  verdict  would  not  be  evidence  either  for  him 

or  against  him  in  any  fiiture  action.     Thus,  in  an  action 

of  trover,  for  a  horse,  a  witness  is  competent  to  prove  that 

the  plaintiff  aj^eed  that  the  witness  should  take  the  horse 

as  a  security  for  152.,  deposited  by  the  witness  with  the 

plaintiff,  and  that  the  horse  should  be  sold  at  the  next 

Woodbridge  fair,  if  the  money  was  not  paid  in  the  mean 

time,  and  that  the  witness  sold  Jiim  to  the  defendant  at  that 

fair,  the  money  not  having  been  paid  (c?). 

So  in  an  action  between  the  assignees  pf  Greaves  a  bank- 
rupt, and  a  purchaser  from  a  judgment-creditor,  who  had 
taken  the  goods  in  execution,  it  was  held  that  a  witness 
was  competent  to  prove,  on  the  *  part  of  the  defendant,  *  1^48 
that  he  being  the  owner  of  the  goods  had  contracted  with 
the  bankrupt  for  the  sale,  and  had  given  him  a  delivery- 
order  merely  to  enable  him  to  take  home  the  oil  and  in- 
spect it  in  bulk  ;  and  that  it  was  expressly  stipulated  that 
the  bankrupt  should  not  sell  the  oil  until  the  witness  had 
been  paid  by  a  good  bill  (e). 

It  has  been  held,  that  in  an  action  for  goods  sold  to  the 
defendant,  and  delivered  to  •/}.  B.  at  his  request,  A.  B. 
is  not  a  competent  witness  for  the  plaintiff  without  a  re- 
lease (/). 

And  one  who  has  purchased  goods  in  his  own  name, 
is  not,  it  has  been  held,  a  competent  witness  for  the 
plaintiff  to  prove  that  he  acted  merely  as  agent  to  the 
defendant  {g). 

(e)  Busby  v.-  Qrun^ate^  I  Str.  445.  [Twamhly  v.  Henley ^  4  Mass. 
Kep.  441.] 

(d)  Mx  V.  dating,  4  Taunt.  18. 

(e)  Ward  v.  Wilkinson^  4  B.  &  A.  410. 

(f)  Wright  V.  WardU,  2  Camp.  200,  Cor.  Lord  EUenborou^li. 
The  competeocy  of  •^.  B.  was  contended  for  on  the  ground  that  the 
plaintiff,  after  bringing  that  action,  could  not  resort  to  •^.  B, ;  and 
Lord  Ellenborough  was  at  first  inclined  to  adroit  the  testimony ; 
but  afterwards,  it  is  stated,  deemed  a  release  to  be  necessary,  on 
the  ground  that  the  witness  might  have  misled  the  plaintiff,  and 
vMghX  still  be  liable  in  ease  of  detection.  But  qu.  whether  the  first 
impression  of  that  very  learned  Judge  was  not  the  correct  one,  and 
whether,  upon  general  principles,  fraud  is  to  be  presumed  in  order 
to  raise  an  exception  to  the  competency  of  a  witness.  See  R,  v. 
J^ewlandf  East's  P.  C.  1001 ;  supra,  585,  (z), 

(g)  AP Brain  v.  Fortune,  3  Camp.  317.  Lord  Ellenborough  said, 
^  1  do  not  think  he  can  be  examined,  either  on  the  ground  that  he 
is  a  necessary  witness,  or  that  he  stands  indifferent  between  the 
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PABT  *  A  witness  proved  to  be  a  co*partner  with  the  defen- 

IT.         dant  is  not  competent  to  defeat  the  action  by  evidence  that 
— — .  the  goods  were  sold  to  himself,  and  that  the  defendant  was 
CempetMKj.     merely  his  servant ;  for  the  effect  is  to  discharge  himself 
of  a  moiety  of  the  costs  (A) ;  but  he  may  be  rendered  com- 
petent by  a  release  (i). 
*  1650      *  But  a  co-partner  with  the  defendant  is  a  competent 
witness  for  the  plaintiff  in  such  an  action  {k) ;  and  i  so  is 
the  executor  of  a  deceased  partner  (2). 

parties.  If  he  was  the  agent  of  the  defendants,  there  is  no  reason 
why  this  circumstance  should  not  be  proved  by  other  eyidence.* 
Thus  he  has  a  clear  interest  without  any  counterbalaoce  in  the 
event  of  this  action.  If  it  succeeds,  the  verdict  would  be  evidence 
for  him  in  an  actiom  against  himself,  to  which  he  is  prima  facit 
liable.  The  remedy  which  it  is  supposed  he  would  have  against  the 
defendants  if  he  were  to  be  sued  on  this  contract,  cannot  be  thought 
to  render  it  a  matter  of  indiffereoce  to  him  whether  the  plaintiff 
shall  succeed  in  this  action,  or  be  driven  to  sue  him  as  the  real 
purchaser  of  the  goods ;  he  is  not  in  the  situation  of  a  broker,  for 
a  broker  buys  and  sells  in  the  name  of  his  principal,  and  has  no 
personal  liability  to  be  discharged  by  the  effect  of  his  evidence." 

But  in  the  case  of  Evans  v.  IftUiams  (7  T.  R.  481,  n.),  Lord  Ken- 
yon  held  that  the  captain  of  a  ship  was  competent  to  prove  that  the 
money  which  the  plaintiff  sought  to  recover  was  borrowed  for  the 
use  of  the  defendant's  ship,  and  not  for  his  own  use ;  and  that  as 
the  owners  would  have  a  remedy  over  against  him,  he  stood  indif- 
ferent.   And  see  Rocker  v.  Busker,  1  Starkie's  C.  37. 

Where,  in  an  action  for  fitting  up  a  house,  the  owner  was  called 
by  the  plaintiff  to  prove  an  agreement  between  the  owner  and  the 
defendant,  that  the  latter  had  agreed  to  execute  the  work  for  a 
certain  sum.  Lord  Kenyon  held  that  he  was  incompetent  (JVkv  v. 
Ckidgey,  Peake*s  C.  98).  Yet  if  no  such  agreement  in  fact  exited, 
the  witness  would  be  hable  to  the  defendant  for  at  least  the  value 
of  the  work.  It  is  true,  that  it  might  be  more  difficult  for  the  de- 
fendant than  for  the  plaintiff  to  recover  from  him.  See  Buckland 
V.  Tankard  (5  T.  R.  578;  supra,  301).  But  the  principle  of  that 
decision  appears  to  be  dubious.  See  Lord  Ellenborough's  obser- 
vations in  Biri  v.  Kerskaw  (2  East,  461),  where  he  says,  ''J  know 
of  no  other  case  than  Buckland  v.  Tankard  which  goes  on  the 
ground  of  more  or  less  difficulty  in  the  witness  in  establishing  his 
interest  against  one  or  the  other  of  the^arties."  [See  Vol.  11. 801, 
nijte  (2).] 

(k)  Qoodacre  v.  Breame,  Peake's  C.  174 ;  Ckeyne  v.  Kaops,  4  Eep. 
C.  112 ;  Young  v.  Baimer,  1  Esp.  C.  103.  To  raise  the  objecoon, 
the  partnership  must  either  he  admitted  or  proved.  Supra,  783. 
Birt  V.  Hood,!  Esp.  C.  20. 

(i)  Young  V.  Baimer,  1  Esp.  C.  103. 

(k)  Supra,  783.    Rolnnson  v.  Hudson,  4  M.  &  S.  475. 

(0  BuHon  V.  BurckaU,  K.  B.  Hil.  43  Geo.  IIL  Peake's  L.  E.  167, 
5th  edit. 


*  Yet  it  seems  that  an  agent  is  competent  to  prove  bis  own  autljority. 
^1^0,  62 ;  lUUrton  v,  ^tkinson^  7  T.  R,  480;  Paley's  Principal  and  Agent, 
I62( 


VENUE.  1650 

And  where  it  is  objected  th'at  M,  beioff  a  partner  with       pabt 
the  plaintiff  ought  to  have  been  joined,  Ja,  is  a  competent         ir. 
witness  for  the  plaintiff  to  negative  the  partnership  (m).        — — 

So  a  witness  for  the  defendant  is  competent  to  prove  that  Competeacy, 
the  credit  was  given  to  him  alone  (n). 


Venue  (o). 

The  omission  to  prove  a  local  cause  of  action  within  the  Local  action, 
county  is  fatal,  under  the  general  issue  {p\.    But  where 
there  are  several  facts  material  to  the  plaintiff's  case, 
arisinff  in  different  counties,  the  plaintiff  may  lay  his  venue 
in  either  (g). 

Where  the  defendant  by  cutting  a  trench  in  the  county 
of  «Ar.  causes  the  plaintiff's  lands  to  be  overflowed  in  the 
county  of  fF.,  the  venue  may  be  laid  in  the  latter  county, 
although  the  statute,  under  the  *  authority  of  which  the  *  l^.^K 
defendant  acted,  directs  all  such  actions  to  be  brought  and  }^f^^\ 
tried  in  the  county  where  the  cause  of  such  action  ari- 
ses (r). 

Where  goods  are  ordered  from  a  vendor  in  London,  by 
a  vendee  who  resides  in  the  country,  the  cause  of  action 
arises  in  Lohflon,  by  the  delivery  to  the  carrier  there  («). 

Where  the  plaintiff  has  undertaken  to  give  material  Mauriai 
evidence  in  the  county  where  the  venue  is  laid,  it  is  not  *^  '°*^'*' 

(m)  Parsons  v.  Crosbyj  5  Esp.  €.  199. 

(n)  BiH  V.  Hood,  1  Esp.  C.  20 ;  supra,  783. 

(o)  Vide  supra.  Case,  Action  on,  357 ;  Juices,  830;  Libd,  852; 
Miisance,  988 ;  Penal  Action,  1125 ;  Petjunf,  1 140 ;  Trespass,  1435 ; 
Use  and  Oecupation,  1511 ;  Usury,  1523;  Parlance,  1570.  4i 

(p)  Doulson  V.  MaUhews,  4  T.  R.  503.  [Yelv.  12.  a.  naU.]  But 
where  the  defect  appears  on  the  record,  it  is  cured  after  a  verdict 
by  the  stat.  16  &  17  Car.  II.  c.  8.  Mayor  of  London  v.  CoU  t^ 
others,  7  T.  R.  583.     [See  Robinson  v.  Mead,  7  Mass.  Rep.  353,  ^ 

\yhere  jtulgment  was  arrested  in  an  action  of  replevin.  Qu.] 

(q)  Mayor  of  London,  Sec,  v.  Cole,  7  T.  R.  583 ;  Bultser^s  case,  7  Co. 
57 ;  Pope  v.  Davis,  2  Taunt.  252 ;  2  Camp.  266 ;  Scott  v.  Brest, 
2  T.  R.  238 ;  supra,  1126.    [See  Yelv.  12.  m^e  (2).] 

-  (r)  Sutton  V.  Clarke,  6  Taunt.  29.     1  Marsh.  429. 

(s)  Copeland  v.  Lewis,  2  Starkie's  C.  33.  And  therefore,  though 
the  goods  in  such  a  case  ordered  in  Middlesex,  by  a  defendant  liv- 
ing in  the  Principality  of  Wales,  did  not  amount  to  lOf.,  Lord  El- 
lenborough,  upon  a  trial  at  Westminster,  refused  to  nonsuit  the 
plaintiff,  under  the  Welsh  Judicature  Act,  13  G.  III.  c.  51,s*2. 
And  where  goods  under  40«.  value  had  been  ordered  bv  a  vendee 
in  Leicestershire,  and  delivered  to  the  carrier  in  London,  it  was 
held  that  an  action  could  not  be  sustained  in  the  county-court  of 
Leicestershire.     Harwood  v.  Lester.  3  B.  &  P.  617. 
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PART       sufficient  to  prove  that  the  witnesses  to  the  contract  reside 

IV.         in  that  county  (t).    Nor  is  it  sufficient  to  giv^  evidence 

■  there  of  collateral  matters  which  are  not  stated  in  the  de- 

Cini  action,     claration  (u)f  as,  where  the  defendant  pleaded  a  tender, 

Garden  ^^         and  the  plaintiflf  replied  and  proved  a  subsequent  demand 

within  the  county  where  the  trial  was  had  (x). 

But  it  is  sufficient  to  give  any  evidence  in  the  county 
which  is  material  to  the  cause  of  action ;  it  is  not  neces- 
sary to  show  that  the  whole  cause  of  action  arose  there  (jf). 
Where  the  venue  is  retained  in  Middlesex  by  a  plaintiff 
suing  as  the  assignee  of  a  bankrupt,  it  is  sufficient  to  pro- 
*  1652  duce  the  commission  there,  tested  at  *  Westminster  (z) ; 
or  for  a  party  who  suetf  on  a  patent,  to  prove  the  enrolment 
there  (a) ;  or  to  produce  a  rule  of  Court,  obtained  by  the 
defenaant,  for  the  payment  of  money  into  Court,  though 
subsequently  to  the  plaintiff^s  undertaking  (i). 
.  Where  the  plaintiff  on  retaining  the  venue  in  A.  under- 
takes to  give  material  evidence  in  A,  or  C,  proof  of  the 
delivery  of  the  goods  to  a  carrier  in  C,  to  be  delivered  to 
the  defendant  in  £.,  is  sufficient  (c).  * 

An  undertaking  to  ^ive  material  evidence  in  London,  is 
(it  has  been  held)}  satisfied  by  proving  an  acknowledgment 
of  the  debt  in  a  foreign  country  (J). 

If  the  plaintiff  retain  the  venue  on  the  usual  undertak- 
ing, but  the  plea  and  issue  joined  render  the  evidence  ir- 
relevant, he  is  discharged  u'om  the  undertaking  (e).  As, 
where  in  an  action  by  the  assignee  of  a  bankrupt  the  de- 
fendant gives  no  notice  of  disputing  the  bankruptcy,  so 
that  the  trading  or  petitioning  creditor's  debt  (of  which 
he  would  otherwise  have  given  material  evidence  in  the 
county),  are  proved  by  the  depositions  (/). 

(t)  2  Bl.  R.  1031. 

(u)  Cockerell  v.  ChamberlayrUy  1  Taunt.  518.  (r)  Ibid. 

(y)  ^^ol^  V.  MvUU,  and  Savory  v.  Spaoner^  6  TauQt.  565.  2 
Marsh.  278. 

(z)  Kensington  v.  ChanUer,  2  M.  &  S.  36.  See  Clarke  v.  Reed, 
1  N.  R.  310.  Proof  of  issuing  the  writ  in  Middlesex  is  material 
evidence  against  the  sheriff  in  an  action  for  an  escape.  2  Chitty's 
R.  418.  '^ 

(a)  Cameron  v.  Gray,  6  T.  R.  363. 

(b)  JFaikins  v.  Towers,  2  T.  R.  275.    And  see  6  Taunt.  566. 

(c)  PoufeU  V.  Rick,  2  Marsh.  494.    7  Taunt  178. 

(d)  Gerard  v.  De  Roheck,  1  H.  B.  280.  And  sec  JIf  Cfatre  v. 
M^Keandy  2  Taunt.  197 ;  sed  qu. 

(e)  3  Taunt.  86. 

CO  Soulshf  V.  Lea,  3  Taunt.  86.    Note,  that  there  is  a  distinctiow 
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The  locality  of  offences,  end  the  consequent  necessity  part 

ofproof  in  the  proper  county,  have  already  been  adverted  iv. 
to  under  the  appropriate  heads  {g). 


*  Where  two  facts,  essential  to  the  commission  of  a  mis-  «  1553 
demeanor,  are  dAe^one  in  each  of  two  counties,  the  in  criminal 
venue,  ex  necessitate^  may  be  laid  in  either  (ftj.  ^aies. 

Although  evidence  be  insufficient  which  leaves  it  wholly 
indifferent,  and  uncertain  whether  the  offence  was  or  wa3 
not  committed  within  the  proper  county  (t),  yet  presump- 
tive evidence  that  the  offence  was  committed  in  the  par- 
ticular county  is  sufficient.  Thus,  upon  an  indictment 
against  Sir  Manasseh  Lopez,  for  bribery  in  the  county  of 
S.J  the  bribery  was  proved  ;  and  in  order  to  show  diat  it 
was  committed  in  that  county,  rather  than  in  any  other,  ' 
evidence  was  adduced  that  the  defendant,  when  at  his  seat 
in  the  county  of  D.,  said  ".4.  B."  (the  party  proved  to  have 
been  bribed)  ^^  has  been  with  me ; '  and  the  learned 
Judge  (k)  left  it  to  the  Jury  to  consider  whether  his  being 
there  at  the  time,  and  that  being  the  county  in  which  the 
vote  was  to  be  given,  was  not  sufficient  evidence  to  war- 
rant the  presumpti(Hi  by  them  that  the  offence  was  com- 
mitted in  that  county  (/). 

it  seems  that  the  crime  of  conspiracy,  in  analogy  to  the 
case  of  treason,  may  be  tried  in  any  county  in  whadi  a 
distinct  overt  act  of  treason  has  been  committed  {mV 

Where  several  conspired  on  the  high  seas  to  fiiDricate 
false  vouchers  to  defraud  the  Crown,  and  one  of  *the  «  16M 
conspirators  transmitted  by  the  post,  to  the  Commissioners 
of  the  Navy  in  Middlesex,  false  vouchers  in  pursuance  of 
that  conspiracy,  and  the  innocent  holder  of  one  of  tbe 

between  the  catist  of  action  and  tbe  righi  of  action.  See  the  ob- 
servations of  Heath,  J.  Id  Clarke  v.  Reedy  1  N.  R.  dlO.  It  is  suffi- 
cient to  satisfy  tbe  plaiatiff'a  undertakiog,  if  he  give  materiel  vfi* 
dence  of  the  light  of  action  within  the  county. 

(g)  Supra,  Forgery,  569.    lAbel,  853 ;  Ptnal  ^dum,  1135 ;  Per- 

jury,  1140 ;  Treason,  1430 ;  Usury,  1523.    See  also  Btarkie's  Grim. 

Plead,  cap.  I.    Where  a  felony  is  committed  within  500  yarda  of 

the  boundary  between  two  counties,  the  ofience  may  be  laid,  and 

the  offender  tried,  in  either,  by  the  stat.  59  Geo.  III.  c.  96,  s.  fL 

(k)  SeoU  V.  Brest,  3  T.  R.  238.  Scurry  v.  Freeman^  2  B.  ^  P^ 
381.    R.  V.  BurdeU,  4  B.  &  A.  95. 

(t)  Supra,  570. 

ik)  Mr.  J.  Hokoyd. 

[l)  B.  ▼.  Sir  Manasseh  Lopez,  cited  by  Holroyd,  J.  4  B.  &  A* 
141.  The  Court  of  K.  B.  were  of  opinion  that  ths  vras  prima  fade 
evidence,  and  the  defendant  afterwards  received  judgment* 

(mj  4  East,  17}. 

VOL.  tii.  74 
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PART       false  vouchers  (a  bill  of  exchange)  presented  it  to  the  Com- 
IT.         missioners  in  Middlesex,  it  was  held  that  the  defendants 
-i— .— _^  were  properly  tried  in  Middlesex  (n). 
In  criminal  In  the  case  of  The  King  v.  Bowes  ^  others  (o),  where  no 

E roof  of  actual  conspiracy  was  at^nAted  in  Middlesex, 
ut  all  the  defendants  were  proved  to  have  co-operated  in 
forwarding  the  criminal  purpose  in  different  places  and 
counties,  the  principle  ot  locality  was  held  to  be  satisfied 
by  evidence  or  overt  acts  committed  by  some  of  the  con- 
spirators in  Middlesex,  in  furtherance  of  the  common 
design. 

On  an  indictment  for  sending  a  threatening  letter,  which 
has  been  sent  by  the  post,  the  prisoner  may  be  indicted  in 
the  county  where  the  letter  was  received  by  the  prosecu- 
tor (p). 

*  1655  *  Wager. 

Whtn  iUegtL  Jn  general,  it  seems  that  a  wager  is  legal,  and  may  be 
enforced  in  a  court  of  law  9),  if  it  be  not  an  incitement  to 
a  breach  of  the  peace  (r),  or  immorality ;  or  afiect  the 
feelinffs  or  interest  of  a  third  person,  or  expose  him  to 
ridicule,  or  libel  him  {s) ;  or  if  it  be  hot  against  sound  po- 

*  1666  licy  (<),  or  the  provisions  of  a  statute  («).*    Thus,  a  wager 

(n)  JR.  V.  Brisac  8c  Scott,  4  East,  164. 

(o)  Cited  by  Grose,  J.  4  East,  171. 

(p)  East^s  P.  C.  1120.  Where  a  prisoner  was  indicted  in  Mid- 
dlesex for  uttering  forged  stamps,  and  the  proof  was  that  he  lived 
in  Middlesex,  and  sent  the  forged  stamps  by  his  servant  in  ft  par- 
cel to  London,  that  they  might  be  forwarded  to  Bath,  seven  of  Uie 
Judges  were  of  opinion  that  he  was  guilty  of  uttering  in  Middlesex, 
but  the  other  five  were  of  a  contrary  opinion.  R.  v.  CcOicoUj  cited 
by  Bay  ley,  J.  4  B.  &  A.  154.  As  to  the  sending  a  sealed  libel  by 
the  post,  see  R,  v.  Burdett,  4  B.  &  A.  95 ;  supra,  tit.  Libel.  And 
see  tit.  Forgery, 

(q)  Good  V.  EUioU,  3  T.  R.  693. 

(r)  SetMe,  that  a  wager  between  the  proprietors  of  two  carriages 
for  the  conveyance  of  passengers  for  hire,  that  a  given  person 
should  go  by  one  of  those  carriages,  and  no  other,  is  illegal.  JK- 
iham  V.  Gngsman,  1  B.  &  A.  683. 

{s)  As  where  a  wager  is  laid  on  the  sex  of  a  third  person.  Da- 
costa  V.  Jones,  Cowp.  729.  736 ;  Roebuck  v.  Hammertoriy  Ibid.  737. 

(t)  [Mount  $f  al.  v.  Waite,  7  Johns.  434.]  Such  as  a  wager  as  to 
the  probable  amount  of  the  public  revenue  (Atherfold  v.  Beard,  2 
T.  R.  610) ;  or  hop-duties  {Shirley  v.  Sankey,  2  B.  &  P.  130) ;  or  a 

a  wager 

(u)  A  wager  on  a  horse-race  for  less  than  5W.  is  illegal,  the  stet. 
13  Geo.  II.  c.  19,  s.  2,  having  prohibited  such  races ;  so  is  a  wager 
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that  A,  has  purchased  a  waggon  of  B.,  is  not  void,  either       part 
at  common  law  or  under  the  stat.  14  Geo.  II.  c.  48.  (a?).  iv. 


wa^er  on  the  event  of  a  cause  in  the  House  of  Lords,  or  the  courts 
of  justice,  if  laid  with  a  lord  of  parliament,  or  judge  (per  Lord 
Mansfield,  1  T.  R.  60.)  So  a  wager  on  the  life  of  the  first  consul 
of  the  French  republic  was  held  to  be  illegal,  on  Uie  ground  of 
immorality  and  impolicy  ( Gilbert  y/Sykes,  16  East,  150).  Note,  the 
bet  arose  out  of  a  conversation  upon  the  probability  of  his  comins 
to  a  violent  death  by  assassination,  &c.  So  is  a  waser  which 
may  operate  in  restraint  of  marriage  {Hartley  v.  Rictf  10  East,  W); 
or  between  two  voters  with  respect  to  the  event  of  an  election  of 
a  member  to  serve  in  parliament,  laid  before  the  poll  is  begun  IJU" 
ten  V.  Heam,  1  T.  R.  56.)  [Bunn  v.  Riker,  4  Johns.  426.  Wroth  v. 
Johnson,  4  Har.  &  M'Hen.  284.  Or  afler  the  poll  is  closed.  Lan- 
sing V.  Lansingy  8  Johns.  454.  Smyth  v.  MMasters,  2  Browne's 
Rep.  182.] ;  or  upon  the  contingency  of  peace  between  this  coun- 
try and  another  with  which  it  is  at  war  {Laamssade  v.  White^  7 
T.  R.  5^ ;  Foster  v.  Thackery,  cited  1  T.  R.  57 ;  ^ubeH  v.  Walsh, 
3  Taunt.  277).  In  Andrews  v.  Heme  ( 1  Lev.  33),  it  was  held  that 
a  wager  whether  Charles  Stuart  would  be  king  of  England  within 
twelve  months  nexf  foUowins  was  good ;  but  the  ground  of  impo- 
licy was  not  objected.  See  Lord  EUenborough's  observations  on 
~  IS  case,  in  Gilbert  v.  Sykes,  16  East,  150.  See.  also  the  Earl  of 
(arch  V.  Pigot  (5  Burr.  2802),  where  a  wager  on  the  lives  of  the 
^pective  fathers  of  the  parties  was  held  to  be  valid,  although  the 
liner  of  one  was  dead  at  the  time,  of  which  the  parties  were 
ignorant.  But  see  the  observations  of  Heath,  J.  on  this  case,  3 
Camp.  172;^  and  Bland  v.  CoUett,  4  Camp.  157.  [&  Mr.  Howe's 
note.] 

for  more  than  501.  to  run  against  time  (Ximenes  v.  Jaques,  6  T.  R, 
499) ;  so  is  a  wager  for  500  guineas,  &c.  that  a  single  horse  shall 
go  from  ^.  to  B.  on  the  high  road  sooner  than  one  of  two  others, 
to  be  placed  at  any  distance  their  owner  should  please ;  these  trans- 
actions being  prohibited  by  the  stat.  16  Car.  I.  c.  7,  s.  2.  and  9  Ann. 
c.  14,  and  not  legalized  by  13  Geo.  II.  c.  19,  or  18  Geo*.  IT.  c.  34, 
which  relate  to  bona  fide  horse-racing  only.  WhaUy  v.  Pajot,  2  B. 
&  P.  51. 

But  where  the  race  is  a  legal  one  for  502.,  a  wager  for  less  than 
101.  is  legal,  not  being  contrary  to  the  stat.  9  Ann.  c.  14  (M^^Uester 
V.  Haden,  2  Camp.  ^8 ;  per  Lord  Kenyon,  in  Good  v.  EUiatt,  3 
T.  R.  706).  And  see  Bulling  v.  Frost  (  1  Esp.  C.  235),  where  Lord 
Ken  von  held  that  an  action  lay  to  recover  the  sum  of  31,  lOs,  lost 
at  all-fours.  Seeus,  where  the  race  is  run  for  less  than  502.  (John' 
son  V.  Bann,  4  T.  R.  1.)  See  Simpsim  V.  Bloss,  7  Taunt.  246 ;  2 
Marsh.  542 ;  infra,  165i3.  A  race  for  252.  a  side  is  a  lega)  riice  for 
502.    Bidmead  v.  Gale,  4  Burr.  2432 ;  1  Bl.  Rep.  671. 

By 

(x)  Ibid.  See  also  Micklejield  v.  Hepgin,  1  Anst.  133 ;  Pope  v. 
St.  Leger,  1  Salk.  344 ;  BuUtng  v.  Frost,  1  Esp.  C.  235 ;  M^Mester 
V.  Hnden,  2  Camp.  438 ;  Hussey  v.  Crickett,  3  Camp.  168 ;  Jones  v. 
Randall,  Cowp.  37.  [Bunn  v.  Riker,  4  Johns.  426.  CampbeU  v. 
Richardson,  10  Johns.  406.  Morgan  v.  Richards^  1  Browne's  |lep. 
I7h] 


#  1657  WAGER. 

PART  *  The  Court  will  not  try  an  action  upon  a  wager  on  an 

IT.         abstract  speculative  question  of  law,  or  judicial  practice, 
..  not  arising  out  of  circiunstances  in  which  the  parties  have 

When  illegal,  g  real  interest  {z) ;  and  Lord  Ellenborough  reuised  to  try 
a  wa^er  on  a  cock-fight,  because  the  discussion  of  such  a 
question  tended  to  the  degradation  of  courts  of  justice  (a). 
fUegai  vager,  pJq  demand  tan  be  enforced  which  cannot  be  establish- 
ed but  through  the  medium  of  an  illegal  bargain.  The 
plaintiff  loud  an  illegal  wager  with  B.y  we  defendant  took 
part  in  the  bet ;  the  plaintiff  won ;  and  at  the  defendant's 
remest,  before  the  day  appointed  for  payment,  advanced 
to  him  his  share  of  the  winnings ;  B,  died  insolvent  before 
that  day,  and  the  wager  was  never  paid,  and  it  was  held, 
that  88  the  plaintiff  could  not  establish  his  case  but  through 
#  1668  *  the  medium  of  the  illegal  wager,  he  was  not  entitled  to 
recover  (6), 

By  16  Car.  II.  the  winner  of  any  money  or  valuable  by  deceit  in 
playiii|f  at  cards,  dice,  tennis,  bowls,  skittles, eshovel-board,  or  in 
cock-^hting,  horse-races,  dog-matches,  foot-races*  or  other  eames, 
or  by  bearing  apart  in  the  stakes,  or  by  betting,  &c.  shall  forfeit  tre- 
ble value.  The  third  section  avoids  all  securities  for  payment  of 
sums  exceeding  100/.  lost  at  one  time,  &c.  and  this  clause  extends 
to  a  contract  which  precedes  theplaving  (Hedgeborrow  v.  Ra^enden, 
1  Vent.  4i53)  *,  and  to  an  acceptance  by  a  third  person  to  secure  the 
money  lost.    Bussey  v.  Jacob,  1  Salk.  344 ;  Cartb,  356 ;  5  Mod.  176. 

By  9  Ann.  c.  14,  s.  3,  the  loser  by  playing  or  betting  to  the 
nmount  or  value  of  Id.  may  recover  treble  the  value  against  the 
receiver,  by  action  to  be  commenced  within  three  months;  and  if 
the  loser  do  not  sue  within  the  time,  any  person  may  afterwards 
•ue.  This  section  does  not  avoid  the  contract ;  and  therefore  it 
was  heldi  that  one  Who  had  lost  a  mare  of  the  value  of  25/.  by 
loosing  up,  but  did  not  bring  trover  till  the  three  months  were  ex* 
piredy  could  not  afterwards  recover.  Fau^um  v.  fFhitcomby  3N, 
R*  418* 

(z)  Uenkin  v.  Guerss,  12  East,  947.  [and  Mr.  Day*8  noUs.] 

(a)  Squires  v.  fFhisken,  3  Camp.  140.  Lord  Loughborough  re- 
fused to  try  an  action  on  a  wager  as  to  the  mode  of  playing  hazard 
(Broum  v.  Z^eson,  2  H.  B.  43) ;  and  Gibbs,  C.  J.  pursued  the  same 
course  where  the  wager  was  whether  a  married  woman  had  had  a 
child.  Ditchhum  v.  Goldsmitk,  4  Camp.  152.  But  it  seems  that  a 
Judge  is  bound  to  try  an  action  brought  to  recover  a  stake  deposit- 
ed in  the  hands  of  a  stakeholder  after  his  authority  has  been  coun- 
termanded.    Bate  V.  Cartwiighi,  7  Price,  540. 

So  no  action  wilt  lie  on  a  wager  respecting  the  mode  of  playing 
an  illegal  ^ame,  and  if  such  a  cause  be  set  down  for  trial,  the 
Judge  is  justified  in  ordering  it  to  be  struck  out  of  the  paper 
(Brown  v.  Leeson,  2  H.  B.  43).  Buller,  J.  was  inclined  to  think 
that  the  stat.  14  Geo.  III.  c.  48,  made  all  wagers  void  wherein  the 
pwties  had  no  interest.    Atherford  v.  Beardy  2  T,  R.  6]a    ^ 

(h)  [HoikOi  V.  mooian,  1  Nott  &  M*Cord,  180.]  Simmon  v. 
Bhss,  7  Taunt.  246.  2  Marsh.  542.  The  wager  was  25  guineas 
oj)  a  legal  case  for  501, 


WAGER.  I6&tt 

An  action  will  not  lie  on  a  promissory  note  to  enforce  pabt 

the  payment  of  an  illegal  wager  (c).  iv. 
And  by  virtue  of  the  stat.  9  Anne,  c.   14,  s.  1.  {d)^  no 


one  who  derives  title  through  the  winner  can  make  the  ^^^^^  wager. 
loser  pay ;  but  the  feet,  that  a  bill  was  accepted  for  secur- 
ing money  won  at  play  is  no  defence  in  an  action  by  a 
bona  fide  holder  against  the  drawer  (e). 

In  the  case  even  of  a  legal  wager,  the  authority  of  a 
stakeholder,  like  that  of  an  arbitrator,  may  be  rescinded  by 
either  party  before  the  event  has  happened.-  And  if  after 
his  authority  has  been  countermanded,  and  the  stake  has 
been  demanded,  he  refuse  to  deliver  it,  trover  or  assumpsit 
for  money  had  and  received  is  maintainable  (/).  And 
where  the  wager  is  in  its  nature  illegal,  the  stake  may  be  re- 
coveted,  even  after  the  event,  on  demand  made  before  it  has 
*been  paid  over  (g)  (1);  as  if  the  wager  be  on  a  foot-  *  1659 
race  (A),  or  boxing  match  {%). 

(c)  Shirlev  v.  Sankey,  2  B.  ^^  P.  130.  [Denniston  v.  Cook,  13 
Johns.  d76!]    But  a  bona  fidt  holder  without  notice  might  recover. 

{d)  By  this  stat.  all  notes,  bills,  bonds,  judgments,  mortgages,  or 
other  securities,  given  by  any  person,  when  the  whole  or  any  part 
Oi  the  consideration  of  such  securities  shall  be  for  money  or  other 
valuable  thing  won  by  gaming,  or  playing  at  cards,  dice,  tables, 
tennis,  bowls,  or  ofhtr  gamts^  or  by  betting  on  the  side  of  such 
as  game  at  any  of  the  aforesaid  games,  or  for  repaying  any  money 
knowingly  lent  for  such  gaming  or  betting,  or  lent  at  the  time  and 
place  of  suchplay,  to  aiW  person  that  shall  play  or  bet,  shall  be 
void.  [Bee  Haywood  v.  Sheldon  13  Johns  88.  CoUins  v.  Ragrew^ 
15  ib.  6.    Zieily  v.  fTarren,  17  ib.  192.] 

fe)  Edwards  v.  Dick^  4  B.  ^  A.  212.  Vide  Bowyer  v.  Bampton^ 
2  8tr.  1105;  supraj28A, 

(f)  EMam  v.  KingsmiU,'  1  B  &  A.  683. 

(g)  Smith  v.  Biekmore,  4  Taunt.  474 ;  Bate  v.  Cartwrtght,  7  Price, 
540. 

(h)  4  Taunt.  474. 

(i)  Cotton  v.  Thurland,  5  T.  R.  405. 


*  Th»  statute,  it  seems,  apyplies  to  all  games  of  chance  as  well  as  skill 
{Sigel  V,  Jebbj  3  Starkie's  C.  1)  ;  to  horse-races  (Goodbum  v.  Marley^  2  Str. 
1159;  Blaxtonv,  Pj^e,  2  Wils.  309  ;  Clayton  v.  Jennings,  2  BI.  Rep.  706) ; 
to  foot-races  {Lynall  v.  Longbotham,  t  Wils.  36  ;  Brown  v.  Berhdey,  Cowp. 
281).    Sennble,  to  a  game  at  cricket.    Jtgrty*  v.  WaUtr,  1  Wils.  220. 


(1)  [See  Facto*  v.  FoIm,  11  Johns.  23.  Yatef  v.  Fool,  12  Johns. 
1.  Bimmms  V.  Borland^  10  Johns.  468.  M'CvMwn  v.  Qswriay, 
8  Johns.  147.    Umngston  v.  Woolan,  1  Nott  &  M'Cord,  17&] 


1659  WAR.— WARRANTY. 

PART 

•    IV.  Wak. 


The  proper  evidence  to  prove  the  relation  of  peace  or 
war  is  the  official  declaration  of  the  State  on  the  subject 
A  proclamation  of  peace  published  in  the  Gazette  is  evi- 
dence of  the  fact  (k).  And  a  proclamation  for  reprisals 
so  published  is  evidence  of  war  {!).  So  a  recital  of  the 
existence  of  war  in  an  act  of  parliament  is  evidence  to 
prove  it  (m). 

A  recognition  in  an  Order  of  Council,  that  particular 
ports  and  places  are  not  in  the  possession,  or  under  the 
dominion,  of  the  enemy,  is  evidence  of  the  fact,  although 
the  order  was  made  for  a  collateral  purpose  (n). 

Public  notoriety  is  also  sufficient  to  prove  the  country  to 
be  in  a  state  of  war  (o). 

A  declaration  of  war  by  a  foreign  government,  transmit- 
ted by  the  British  ambassador  to  the  Secretary  of  State's 
office,  is  evidence  to  prove  the  time  of  the  commencement 
of  hostilities  between  that  foreign  state  and  another  (p). 
But  the  notoriety  of  the  existence  of  war  between  two  fo- 
reign states  will  not  be  evidence  to  prove  that  fact  (9). 


*  1660  *  Warbanty. 

Proof  of  th«  The  general  rule  of  law  is  caveat  emptor,  and  the  buyer, 

contract.  whatever  may  be  the  defects  of  the  article  purchased,  can- 
not recover  but  upon  a  warranty  (r),  or  upon  the  ground 
that  fraud  and  deceit  have  been  practised  (5)  (1).    The 

(k)  5  T.  R.  436 ;  DupayB  v.  Shepherd,  Holt,  296 ;  qudeh*3  case, 
8  St  Tr.  2J54. 

(I)  R,  V.  Sutton,  4  M.  &  S.  532;  Van  Omeron  v.  Domeky 
2  Camp.  44. 

(m)  R.  v.  Sutton,  4  M.  &  S.  532. 

(n)  Btaekbume  v.  Thomson,  3  Camp.  67,  S.  C.  15  East,  90. 

(0)  Fost.  Disc.  c.  2,  s.  12,  p.  219.  And  see  the  cases  of  FVund. 
Parkyn,  Cook,  and  Vaughan,  in  the  State  Trials. 

(p)  TheauBSon  v.  Costing,  4  Esp.  C.  266. 

(q)  Dolder  v.  Lord  Huntingjield,  11  Ves.  jun.  292. 

(r)  See  the  case  of  Parkinson  v.  Let,  2  East,  314;  infra,  1663. 

(s)  Vide  supira,'  tit.  Deceit.  As  where  the  goods  are  not  the 
vendor's  property,  or  where  he  sells  unwholesome  provisions  (1). 
And  see  Hughes  v.  Gordon,  1  Bligh,  287. 

■        ~  '  ■■^■.■^^l  -  ■        ■ ^ _  ^      _     ^  -^       .  .  _    !■       -  — ■ " 

f  1)  fin  South  Carolina,  it  is  held  that  selling  for  a  sound  price 


WARRANTY.  1660 

plaintiff,  in  an  action  for  breach  of  warranty,  whether  the  part 

form  of  action  be  assumpsit  (t)  or  tort,  must  of  course  prove  iv. 
the  warranty  as  allegea  {u). 


A  receipt  on  a  receipt-stamp  is  evidence  of  a  warranty  Express. 
on  the  sale  of  goods  {x),  if  it  contain  the  terms.     So  is  the 
description  of  the  goods  in  the  invoice  (y). 

(t)  Supra,  tit.  ^sumpsiU 

(u)  It  is  usually  laid  in  assumpsit  for  the  sake  of  adding  the  mo« 
ney  counts.    Stuart  v.  Wilkins,  Dougl.  18. 

(x)  Skrine  r.  Elnwre,  2  Camp.  407 ;  supra,  1362. 

(y)  Bridge  v.  Wain,  1  Siarkie's  C.  504. 

raises  in  law  a  warranty  of  the  soundness  of  the  thing  sold — and  the 
warranty  extends  to  all  faults  known  or  unknown  to  the  vendor. 
The  State  v.  QaiUard,  2  Bay,  19.  Lester  v.  Graham,  1  Rep.  Con.  Ct. 
182.  Crawford  v.  WHs&n,  2  ib.  353.  Timrod  v.  Shoolbred,  1  Bay,  319. 
Barnard  v.  Yates,  1  Mott  &  M'Cord,  142.  Missroon  v.  Waldo,  2  ib. 
76.  See  also  Wells  v.  Spears,  I  1i/l*Cord,  421.  In  kelson  v.  Dickin^ 
son,  however,  it  was  held  that  a  vendor  of  chattels  is  not  answera- 
ble for  defects  which  he  did  not  know,  when  there  is  no  warranty . 
1  Desauss.  133.  So  in  WhiUfidd  v.  Jftf< C/eo(2, 2  Bay,  380,  it  is  said, 
that  though  a  sound  price  has  been  given,  yet  if  the  buyer  was  ful- 
ly informed  of  all  the  circumstances,  and  there  has  been  no  fraud 
or  circumvention,  he  shall  be  held  to  his  bargain. 

In  North  Carolina,  the  same  doctrine  prevailed  formerly ;  Gal- 
hraiih  v.  Wythe,  1  Hay w.  464.  TMs  v.  Long,  1  Taylor,  17 ;  but  it 
has  recently  been  held  that  vnthout  an  express  warranty  by  the 
seller,  or  fraud  on  his  part,  the  buyer  of  a  chattel  must  sustain  all 
losses  arising  from  latent  defects.  Ertoin  v.  Maxtoell,  2  Murphey, 
245.  See  also  Lanier  v.  ,^tald,  1  Murphey,  138,  that  a  contract  of 
sale  implies  no  warranty  as  to  the  quality  of  goods  sold,  though  it 
may  imply  a  warranty  of  title,  when  the  vendor  is  in  possession. 

This  doctrine,  that  a  sound  price  implies  a  warranty,  gives  a  cor- 
responding character  to  several  decisions  on  other  points,  which 
are  cited  Supra,  tit.  Vendor  tf  Vendee,  in  the  notes. 

In  most  of  the  other  States,  the  doctrine  of  the  text  is  adopted, 
viz.  that  a  vendor  of  personal  chattels  is  not  liable  for  defects  in  the 
article  sold,  unless  he  makes  an  express  warranty,  or  is  guilty  of 
fraud.  Penniman  v.  Pierson,  1  Chip.  Rep.  394.  Meed  v.  Prentiss, 
1  N.  Hamp.  Rep.  176.  Iknerson  if  al,  v.  Brigham  if  al,  10  Mass. 
Rep.  197.  Seixas  v.  Woods,  2  C&ines'  Rep.  48,  Defreeze  v.  TVum- 
per,  1  Johns.  274.  Holden  v.  Dahin,  4  Johns.  421.  Davis  v.  .Jlfee- 
%er,  5  Johns.  354.  Swett  v.  Colgate  if  al,  20  Johns.  196.  Fleming 
v.  Slocum,  18  Johns.  403.  WiUvng  ifal.v,  Consequa,  1  Peters*  Rep. 
317.  JSSmme/  v.  lAtchty,  3  Yeates,  262.  Jackson  v.  WetherUl, 
7  Serg.  &  Rawle,  480.  Westmoreland  v.  Dixon,  2  Hay  w.  (Tenn.) 
Rep.  227.  Dean  v.  Mason,  4  Conn.  Rep.  428.  See  Yelv.  21.  a. 
note  (1),  and  Mr.  Howe*s  note  to  Gardiner  v.  Gray,  4  Camp.  145. 

In  3  Bl.  Com.  164,  it  is  said  that  in  contracts  for  provisions,  there 
is  always  an  implied  warranty  that  they  are  wholesome.    See  also 
Keilw.  91.  a.     Van  Braddin  v.  F6nda,  12  Johns.  468.  ace.    Sed 
vide  remarks  of  Popham,  C.  J.  Dyer,  75,  a.  n.    Emerson  if  al,  v 
Brigkam  if  al,  ubi  sup.  contra.] 


]^0  WARRANTY. 

PART  The  printed   conditions   of  sale  pasted  up  uader  die 

IV.         auctioneer's  box  are  notice  of  those  conditions   to  fiiir- 
..........  chasers  (z). 

Proof  of  Every  aifirniati<»  at  the  time  of  tale  or  personal  tksd- 

contract.         (els  (a)  is  a  warranty,  provided  it  appear  in  evidence,  *  to 

1661  ^QYe  been  so  intended  (6)  (1) ;  so,  if  previous  to  the  time 

(z)  Per  Lord  Kenyon,  C.  J.  in  Mesnard  v.  JUdndge^  3  Esp.  C. 
271. 

(a)  The  law  implies  no  warranty  upon  the  sale  of  a  real  estate. 

iPoUard  v.  Lyman,  I  Day,  156.1  See  Boswd  v.  VaughaMy  Cro. 
ac.  196 ;  OoodtiUe  v.  Morgan,  1  T.  R.  755 ;  HUdicock  v.  Giddings, 
4  Price,  135.  {Yelv.  21.  6.  note.]  The  ordinary  remedy  is  by  an 
iiction  on  the  express  covenants  (see  tit.  Covenant).  The  usual 
covenants  entered  into  by  a  vendor  who  is  setsed  in  fe»  are,  Ist. 
That  be  is  seised  in  fee ;  2dlv.  That  iie  has  power  to  convey ; 
ddly.  For  quiet  enjoyment ;  Ithly.  That  the  estaie  is  fne  from 
incumbrances ;  lastly,  For  further  assurances.  Tbe  word  de^  in 
a  feofiment  imports  a  warranty  of  title  (Co.  Litt.  884,  a.)  but  the 
word  concessi  does  not. 

.     (b)  Per  Buller,  J.  3  T.  R.  57 ;  Hdyear  v.  Hawke,  5  Esp.  C.  72. 

(1)  [To  prove  a  warranty  it  is  not  necessary  to  show  that  the  de- 
fendant used  the  word  warranty  or  any  other  particular  phrase ; 
any  words  of  an  import  equivalent  to  warrant,  and  showing  an  in- 
tention of  the  parties  that  there  should  be  a  warranty,  are  saffi- 
cient.  Chapman  v.  Murek,  19  Johns.  290.  Swett  v.  Coyote  4*  ol. 
20  Johns.  Si03,  per  Woodworth,  J.  Bacon  v.  Brown,  3  Bibb,  35. 
Jackson  v.  Wttherell,  7  Serg.  &.  Rawle,  482,  per  Duncan,  J. 

The  following  words  in  a  bill  of  sale  of  a  negro,  "  being  of 
sound  wind  and  limb,  and  free  from  disease,"  were  held  to  amonnf 
to  an  express  warranty  of  soundness.  Cramer  v.  Bradshaw, 
10  Johns.  484.  So,  where  a  slave  was  sold  as  "about  11  years 
old,  sound  and  healthy^  and  I  do  by  these  presents  fiutbei^  cove- 
nant and  agree  to  warrant  the  right  and  defend  tbe  title  ^  tbe 
said  slave ; '  it  was  held  that  this  was  a  warranty  of  soundiless. 
Gilchrist  v.  Mann,  2  Car.  Law  Repos.  667. 

An  advertisement  of  property  for  sale,  which  gives  it  a  higher 
character  than  it  deserves,  does  not  amount  to  a  warranty  as  to  the 
quality,  if  the  purchaser  relies  on  his  ovrn  examination.  Calhoun 
V.  Vecchio,  Circuit  Court,  April,  1812.    Wharton's  Digest,  595. 

An  assertion  by  the  vendor  to  the  vendee,  at  tbe  time  of  selling  a 
mare,  that  he  was  sure  she  was  safe,  and  kind,  and  gentle  in  har- 
ness, was  held  to  be  only  a  representation,  and  not  to  constitute  a 
warranty  or  express  promise  that  she  was  so.  7  Serg.  &  Rawle, 
nbi  sup.  It  must  appear  from  the  whole  evidence,  that  the  affir- 
mant intended  to  warrant,  and  did  not  express  a  mere  matter  of 
judgment  or  opinion.  The  words  must  not  be  dubious  or  equivo- 
cal. Ibid,  per  Duncan,  J.  Where  af\er  a  contract  of  sale  of  a 
horse  had  been  made,  and  the  purchase  money  was  about  to  be 
paid,  the  buyer  asked  the  seller  if  the  horse  was  sound,  to  which 
the  latter  answered  that  it  was ;  it  was  held  that  the  answer  did  not 
amount  to  an  express  warranty.  Erwin  v.  Maxwdt,  2  Murpbe}', 
245.    If  a  man  should  say,  on  tbe  sale  of  a  horse,  **  I  promise  you 
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of  sale  the  vendor  says  he  will  warrant  the  goods,  and       part 
having  .  named  his  price,  gives  the  vendee  two  or  three  iv. 

days  to  consider  of  it,  and  the  vendee  then  agrees  to  pur- _— 

chase  (c).    But  a  warranty  after  sale  is  void  for  want  of  Proof  of 
consideration  (rf).  contract. 

An  affirmation  at  the  time  of  sale,^  by  one  in  possession 
of  property,  that  it  is  his,  amounts  to  a  warranty  (e)  (2). 
So  if  the  vendor  declare  at  the  time  of  the  sale  of  turnip^ 
seed  that  he  could  warrant  it  to  be  good  white  round  tur- 
niMeed  (/).  But  no  oral  representation  previously  to  a 
sale  by  written  contract  will  operate  as  a  warranty  (g) ;  for 
the  writing  is  the  only  legitimate  evidence  to  prove  the 
terms  of  me  contract.  In  such  and  in  all  cases,  where 
there  is  no  warranty,  express  or  implied,  but  where  the 
vendor  has  by  artifice  or  misrepresentation  circumvented 
the  purchaser,  the  remedy  of  the  latter  is  by  an  action  for 
the  deceit  (A)  (3). 

(e)  Per  Holt,  C.  J.  in  Lymey  v.  Sdby,  2  Ld.  Raym*  1120. 

(d)  3  Bl.  C.  166.  ' 

(e)  Per  Holt,  C.  J.  In  Medina  v.  Stou^ukm,  1  Salk.  210.  Secus, 
accordiDg  to  Lord  Holt,  where  the  vendor  is  not  in  possession,  for 
then  there  is  room  to  question  the  seller's  title..  But  this  distinc- 
tion is  doubted  by  Buller,  J.  (3  T.  R.  57,  8),  and  the  distinction 
is  not  mentioned  in  another  report  of  the  same  case.  1  Ld.  Raym. 
593. 

if)  Button  v.  Corder,  7  Taunt.  405.    1  Moore,  109. 

(g)  Pickering  v.  Dotoson,  4  Taunt.  779.    [Mun^ford  v.  Ji^PkeraaHf        * 

1  Johns.  414.     fVilson  v.  Marsh,  ibid.  503.J 

(h)  Supra,  468. 

■ ^ : — > 

the  horse  is  sound/'  it  is  difficult  to  conceive  that  th\i  is  not  an  ex- 
press warranty.    Per  Spencer,  C.  J.    19  Johns.  uU  sup,] 

S2)  [Ritchie  y.  Summers  if  al.  S  Yeates,  534.    Lanier  v.  Jhdd, 
f urphey,  138.     Ckism  v.   Woods,  Hardin,  531.    SeoU  v.  Seott^ 

2  Marsh.  218.  Payne  v.  Radden,  4  Bibb,  304.  Defreeze  v.  Trum- 
per,  1  Johns.  274.  Heermance  v.  Femoy,  6  Johns.  5.  ^ce.  But  a 
purchaser,  knowing  that  the  goods  purchased  are  claimed  by  a 
third  person,  if  he  voluntarily  pays  the  price  of  them  to  such  third 
person,  cannot  afterwards,  in  a  suit  brought  by  the  vendor  against 
him  for  the  price,  set  up  as  a  defence  the  vendor's  want  of  titfe  and 
that  he  had  paid  the  true  owner,  fitter,  if  he  has  been  compelled 
to  pay  the  pri6e  to  another  |>erson  who  claimed  the  property  and 
brought  his  action  against  him,  and  recovered.  ViStard  9f  al,  v. 
Mtnson,  19  Johns.  77.  See  Hook  v.  Robison^  Addison's  Rep^ 
271.] 

(3)  [In  Pennsylvania,  in  an  action  of  deceit,  on  an  exchange  of 
horses,  the  plcuntiff  alleging  a  warranty  on  the  part  of  the  defen- 
dant that  his  horse  was  sound,  evidence  is  admissible  on  the  part  of 
the  defendant,  that  the  plaintiff's  horse  wiub  also  unsound.  MLene 
V.  FuUerton,  4  Yeates,  S22l] 
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PABT  In  some  instances  the  law  will  imply  a  warranty. 

IV.  *On  proof  of  a  general  custom  in  a  particular  branch  of 

trade,  it  will  be  presumed  that  the  parties  contacted  ao 

•  IQQ2  cordingly  {k).    The  custom  in  the  pimento  trade  is  to  de* 

in)t.iied  clare  at  the  time  of  sale  whether  the  pimento  is  sea- 

wanraoty.        damaged ;  and  hence  in  the  absence  of  such  a  declara- 

tioDy  a  warranty  will  be  implied  that  the  article  was  not 

sea-damaged  (/). 

In  eyery  contract  to  furnish  manufactured  goods^  there 
is  an  implied  contract,  on  the  part  of  the  manufiictorer, 
that  they  shall  be  of  a  merchantable  quality  (m).  And 
upon  a  written  contract  for  goods  of  a  particular  denomi- 
nation, which  the  purchaser  has  no  opportunity  of  inspect- 
ing, the  law  will  imply  a  warranty  of  a  saleable  article 
corresponding  with  the^  contract  (n).  But  no  warranty 
will  be  implied  that  the  goods  shall  correspond  with  a 
sample  shown  to  the  buyer,  but  not  mentioned  in  the  con- 
tract (o). 

A  stipulation  that  the  chattel  shall  be  taken  with  '^  all 
fiiults,''  is  to  be  limited  to  such  as  are  consistent  with  the 
article  being  that  which  it  is  described  to  be  (py 

Where  a  ship  was  described  in  the  advertisement  of 
sale  to  be  *'  a  copper-fastened  vessel,**  and  it  turned  out 
that  she  was  not  copper-fastened,  the  plaintiff,  it  was  held, 
was  entitled  to  recover,  notwithstandinir  a  clause  in  the 
1003  advertisement  that  she  was  to  be  taken  *with  all  fiaiults 
and  without  deduction  for  any  defects  whatsoever  (9). 

The  law  will  in  no  case  imply  any  warranty,  where  the 
parties  have  contracted  as  to  the  nature  and  quality  of  the 
thing  sold.  Th|^,  upon  a  sale  of  goods  by  sample,  the 
law  will  not  imply  a  contract  that  they  shall  be  merchant- 
able (r),  although  a  merchantable  price  be  given  (s)  (I). 

(k)  Jonei  V.  Bawden^  4  Taunt.  847. 

(I)  Ibid. 

(m)  Lang  ▼.  Fidgem,  6  Taunt.  108;  4  Camp.  169.  Where  a 
publican  agrees  with  a  brewer  to  uke  all  his  beer  of  him,  the  brew- 
er  is  bound  to  supply  beer  of  a  fair  merchantable  quatity.  &/- 
eombe  v.  Hewmmj  2  Camp.  391 ;  Cooper  v.  TiMOl,  3  Camp.  286,  n. 

fn)  Gardiner  v.  Grajf,  4  Camp.  144,  (and  Mr.  Howie's  noU.] 

(0)  Ibid. 

(p)  5  B.  &  A.  24a 

(q)  Shepherd  v.  Kain,  5  R  &  A.  240. 

(r)  Parkinson  v.  Lee,  2  East,  314. 

(B)  Ibid. 


(1)  [A  sale  by  sample  is  tantamount  to  a  warranty  that  the  com- 
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Nor  will  the  law  imply  a  warranty  against  a  latent  defect,  ^Aai 

from  the  price  given,  whether  it  be  known  or  unknown  to  iv. 
the  seller  {fj. 


If  goods  be  sold  by  sample,  it  will  be  sufficient  if  the  impiiMi 
bulk  corresponds  with  the  sample  {u).  warranty. 

If  there  be  a  latent  defect  in  the  thin^  sold,  and  there 
be  DO  warranty,  express  or  implied,  the  buyer  cannot  re- 
cover but  by  action  on  the  case  for  deceit,  on  proof  that 
the  seller  knew  of  the  defect,  and  practised  some  artifice 
to  conceal  it  («)• 

A  servant  employed  to  sell  a  horse  has  an  implied  au-  Warranty  by 
thority  to  warrant  that  it  is  sound  (y) ;  and  his  *declara-  «°|l^* 
tion,  made  at  the  time,  is  evidence  to  prove  such  warran- 
ty (z).  But  a  declaration  made  by  such  an  agent  at  another 

(t)  BagUhoU  V.  fFoHerSf  3  Camp.  154 ;  2  East,  314.  [Suprtt^ 
1633.]6So,iiofe(l).] 

(u)  Parkinaon  v.  Let,  2  East,  314.  [Sands  if  al,  v.  Taylor  if  al, 
5  Johns.  395.] 

(x)  Ibid,  and  supra,  468.  Pickering  V.  Dowton,  4  Taunt  779. 
A.  purchased  of  B,  ten  dozen  of  Burgundy,  and  a  year  afterwards 

A,  applied  to  B.  to  exchange  Champagne Vor  the  Burgundy,  which 

B.  accordingly  did ;  the  Burgundy  at  the  time  of  the  sale  was  of 
excellent  quality,  but  at  the  time  of  the  exchange  was  sour.  On 
action  brought  by  B.  to  recover  the  value  of  the  Champagne,  or 
a  compensation  for  the  bad  condition  of  the  Burgundy,  Lord 
Ellenborough  held,  that  in  the  absence  of  any  evidence,  either  of 
an  express  warranty  or  of  fraud,  the  action  could  not  be  supported. 
La  Jveutni/e  v.  JVbitrte,  3  Camp.  351. 

(y)  Alexander  v.  Gibsofij  2  Camp.  555;  Pickering  v.  Buak^ 
15  East,  38.  45.  But  see  TrustoeU  v.  Middleion,  2  Roll.  R.  269, 
270 ;  and  Strode  v.  Dyson^  1  Smith's  R.  400. 

(z)  Helyear  ▼.  Hawke,  5  Esp.  C.  72 ;  Alexander  v.  Gibson,  2  Camp. 
555.    But  there  is  a  distinction  between  a  general  and  a  special 
agent.    A  principal  will  be  bound  by  the  act  of  a  general  agenf, 
although  he  act  contrary  to  express  orders.    Secus,  in  the  case  of 
a  special  agent.    See  3  T.  R.  760,  761  ;  and  the  distinction  taken 

modity  in  bulk  is  of  the  same  kind  as  the  sample.  Thus,  where 
the  defendant  sold  several  casks  of  cloves  by  a  sample  of  Cayenne 
cloves,  and  the  casks  were  found  to  contain  a  mixture  of  Cayenne 
and  East  India  cloves,  the  latter  of  which  were  of  an  inferior  spe- 
cies ;  it  was  held  that  the  plaintiff  was  entitled  to  recover  the  diffe- 
rence in  value  between  the  cloves  sold  by  sample,  and  those  which 
.  were  delivered ;  although  there  was  no  fi-aud.  Bradford  v.  JUan/v, 
13  Mass.  Rep.  139.  See  Parker  if  al,  v.  Palmer,  4  B.  &  A.  387. 
WiXUng  if  al,  v.  Consequa,  1  Peters'  Rep.  317.  Rose  v.  Beatie,  cit- 
ed Supra,  1629,  note  (1).  An  examination  of  samples  is  not  a  wai- 
ver of  an  express  warranty,  if  there  bo  one.  1  Peters'  Rep.  ubi 
sup,] 
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PAAT       time,  18  not  atlmissible  to  prove  a  wamnty ;  tbe  agent 

IT.         himself  must  be  called  (a). 

^i....*^.^      Proof  that  the  parties  agreed  tha\  a  chattel  should  be 

Varimoce*        given,  and  taken  in  part  payment,  is  no  variance  from  an 

allegation  of  sale  at  a  specific  price  in  money,  for  it  is  a 

mere  mode  of  payment  (&). 

And  where  the  receipt  expresses  the  sale  for  a  specific 
money-price,  there  is  no  vanance,  although  it  appear  that 
the  vendor  took  a  chattel  in  part  payment,  and  the  rest  in 
money,  for  the  receipt  admits  that  the  chattel^  was  taken 
as  money  (c). 

The  plaintiflf  is   entitled   to   recover  without  proving 
that  he   has   returned   the   article  (J).    Bnt   where   the 
*  1665  *  warranty  on  the  sale  of  a  pair  of  coach-horses  was  ac- 
VotlM.  companied  by  an  undertaking  on  the  part  of  the  vendor  to 

take  back  the  horses  ^*  if  on  trial  they  should  have  any  of 
the  before-mentioned  faults,*^  it  was  held  that  the  purchaser 
could  not,  after  a  reasonable  time  for  trial  had  elapsed,  and 
not  having  been  induced  to  prolong  the  time  by  any  sub- 
sequent misrepresentation  on  the  part  of  the  seller,  recover 
on  the  warranty  (e),  although  one  of  the  horses  was  de- 
fective within  the  terms  of  the  warranty  at  the  time  of 
sale  (/)• 

» 

by  Lord  Kenyon,  in  7%e  East  India  Comoany  v.  HensUyy  1  Esp.  C. 
113.  See  also  Ambler,  497,  8.  Where  the  agent  warrants  beyond 
the  scope  of  his  authority,  he  is  personally  liable. 

(a)  Ibid. 

(h)  Hands  v.  BurUnt,  9  East,  349.  The  declaration  alleged  a 
warranty  in  consideration  of  the  plaintiflr*8  purchasing  the  defen- 
dant's horse  for  31t  10«.,  and  alleged  the  purchase  and  the  pay- 
ment of  that  sum.  The  proof  was,  that  the  defendant  agreed  to 
dispose  of  his  horse,  which  he  warranted  sound,  to  the  plaintiff  for 
thirty  guineas,  but  agreed  at  the  same  time,  that  if  the  plaiDttff 
would  take  the  horse  at  that  value,  he  (the  defendant)  would  pur* 
chase  o£  the  plaintiff's  brother  another  horse  for  fourteen  guineas, 
and  that  the  oifference  only  should  be  paid  to  the  defendant.  The 
witness  described  it  as  one  deal  between  the  parties,  and  that  but 
for  the  latter  consideration  he  did  not  believe  that  the  bargain 
would  have  been  mad^.    But  the  Court  overruled  the  objection. 

(c)  Brown  v.  Fry,  Devon  Sum.  Ass.  1808,  Sel.  N.  P.  630. 

(d)  Suffra,  6^ ;  Fidder  y.  Siarkin,  1H.B.  17;  Buchanan  y,Pam^ 
skiiw,  2  T.  R.  745.  A  horse  at  a  public  auction  was  warranted 
sound,  and  six  years  old ;  and  one  of  the  conditions  was,  that  he 
should  be  deemed  sound  unless  returned  within  two  days ;  held 
that  the  plaintiff  might  recover  for  breach  of  warranty,  on  disco* 
vering  that  the  horse  was  twelve  years  old  ten  days  ailter  the  sale, 

(e)  Adam  v.  Richards,  2  H.  R.  573. 

rn  Ibid. 
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The  keeping  a  warranted  article  for  a  len*yth  of  time       part 
without  objection,  and  selling  part,  is  evidence  tending  to  iv. 

prove  that  it  corresponded  with  the  warranty  (^). 

A  scienter,  though  alleged,  need  not  be  proved  [h). 

The  breach  of  warranty  must  be  proved  according  to  Breach, 
the  allegations  in  the  declaration  (1).     Upon  the  question, 
what  constitutes  unsoundness  in  a  horse,  there  are  many 
and  conflicting  authorities  (i)  (2). 

*  Upon  a  warranty  of  a  horse,  that  he  is  a  good  drawer,  *  1666^ 

(g)  Prosser  v.  Hooper,  1  Moore,  106.    Especially  where  the  price 
was  low.     Ibid.     Vide  suprtt,  647. 

{h)  WiUiamsan  v.  Mison,  2  East,  246. 

(i)  Eyre,  C.  J.  held  that  a  temporary  lamenesa  was  not  to  be 
considered  an  unsoundness  (Garment  v.  Barrs,  2  Esp.  C.  673).  In 
the  case  of  Bcissett  v.  CoUis  (2  Camp.  523),  it  was  held  to  be  iisuf- 
ficient  to  show  merely  that  a  horse  warranted  sound  is  a  roarer, 
inasmuch  as  roaring  may  be  merely  from  a  bad  habit ;  and  that  to 
prove  a  breach  of  warranty,  it  must  be  shown  to  be  symptomatic  of 
disease  or  infirmity.     But  in  ^ton  v.  Jordan,  1  Starkie's  C,  127. 

tS.  C.  4  Camp  281,  by  the  name  of  EUon  v.  Brogden,]  Lord  EUen- 
lorough  held  that  any  infirmity  whicb  rendered  the  horse  less  fit  for 
present  use  or  convenience,  though  not  of  a  permanent  nature, 
and  although  removed  after  action  brought,  was  an  unsoundness. 
In  SkiUito  v.  Claridge  (2  Chitty's  R.  425),  it  was  held  that  a  cough, 
not  of  a  temporary  nature,  was  an  unsoundness.  And  in  the  case 
of  Onslow  V.  Eames,  (2  Starkie's  C.  81),  where  it  was  proved  by  an 
experienced  veterinary  surgeon,  that  roaring  is  occasioned  by  a 
constriction  of  the  neck  of  the  windpipe,  which  renders  it  too  nar- 
row for  accelerated  respiration ;  and  that  the  disorder  is  frequently 
produced  by  soreness  of  the  throat,  or  some  other  topical  inflam- 
mation ;  and  that  the  disorder  itself  was  of  such  a  nature  as  greatly 
to  incommode  a  horse  when  pressed  to  his  speed ;  Lord  Ellenbo- 
rough  held  that  this  was  an  unsoundness.  Crib-biting,  it  is  said,  is 
not  indicative  of  unsoundness  (Brannenburgh  v.  Haycock,  Holt's  C. 
630).  With  respect  to  thrushes,  splints,  and  quidding,  a  diversity  of 
opinion  prevails.    2  Camp.  524,  n. 


(1)  [In  an  action  of  covenant,  evidence  that  the  defendant  knew 
the  article,  sold  and  covenanted  to  be  sound,  was  unsound,  is  not 
admissible.  Shackleford  v.  Gooch,  \  Bibb,  583.  Where  the  plain- 
tiff grounds  his  action  on  deceit  or  fraud  in  the  sale,  and  not  on 
breach  of  contract,  the  deceit  or  fraud  must  be  substantially  alleg- 
ed in  the  declaration ;  otherwise  no  proof  of  fraud  is  admissible. 
Executors  o/Evertson  v.  Miles,  6  Johns.  138.  Under  a  declaration 
for  money  had  and  received,  &c.  the  plaintifiT  cannot  give  in  evi- 
dence fraud  and  misrepresentation  in  the  sale  of  a  chattel.  Read 
V.  Duncan,  2  M'Cord,  167.  ^n  an  action  on  the  case,  on  the  war- 
ranty of  soundness  of  a  sla%<,  a  bill  of  sale  under  seal,  containing 
such  warranty,  is  not  admissible.  Hickman  v.  HanUy,  4  Bibb, 
359.} 

(2)  [A  slight  or  temporary  defect,  in  a  horse  warranted,  will  not 
authorize  the  rescission  of  the  contract,  or  the  recovery  back  of  the 
price  paid.    Rivers  v.  Grugel,  2  Nott  &  M*Cord,  265.] 
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FABT       and  would  pall  quietly  in  harnefls,  proof  that  he  is  a  good 
IV.         drawer  merely  is  imumcient  (2). 

The  plaintiff  is,  in  general,  entitled  to  recover  ib  respect 


Damaiet.  of  all  fosses  which  have  resulted  immediately  fipom  the 
breach  of  warranty.  In  an  action  upon  a  warranty  of  a 
chain-cable,  it  was  held  that  the  fdaintiff  roiffht  recover 
the  value  of  an  anchor  which  was  lost  throuffn  ibte  innif- 
ficiency  of  the  cable,  proof  being  given  that  the  ship  would 
have  been  lost  if  the  anchor  had  not  been  slipped  (la). 

If  a  warranted  horse  has  beeu  returned,  the  measure  of 
damages  is  the  price  paid  (n).  If  he  has  not  been  returned, 
the  measure  of  damages  is  the  difference  between  his  real 
value  and  the  price  paid  (o).  If  he  has  not  been  tendered, 
the  plaintiff  cannot  recover  the  expenses  of  his  keep  (p). 

Where  .4.  sold  and  warranted  a  horse  to  £.,  and  B.  sold 
*  1667  him  to  C,  and  C.  recovered  the  price  from  B.  in  *  an  ac- 
tion, of  which  A.  had  notice,  it  was  held  that  B.  was  enti- 
tled ta  recover  from  A.  not  only  the  price  of  the  horse,  but 
the  cost^  of  the  action  brought  by  C  {q): 

In  an  action  for  goods  warranted,  which  do  not  answer 
the  warranty,  but  which  have  not  been  returned,  the  ven- 
dor cannot  recover  more  than  the  real  value  (r). 
Money  had  Where  the  contract  of  warranty  remains  still  open,  or,  in 

receive  .    ^^y^^^  words,  where  the  breach  of  warranty  remains  t  •  be 
tried,  the  plaintiff  cannot  recover  as  for  money  had  and 


(I)  CeWurd  v.  Puncheon,  2  D.  &  R.  10. 

(tfi)  BorradaiU  v.  Brunton,  3  Moore,  582.  8  Taunt  535.  [See 
L^hiner  v.  Martin,  2  M<Cord,  214.] 

[n)  Caswell  v.  Coare,  1  Taunt.  566. 

{o)  Ibid,  and  supra,  646. 

(p)  1  Taunt  566.  Where  the  vendor  rescinds  the  contract,  be 
is  Uable  to  the  vendee  for  the  keep.  King  ▼.  Price,  2  Cbitty*a  R. 
416. 

(q)  Lewis  v.  Peake,  7  Tannt  153 ;  2  Marsh.  431.  See  Green  v. 
Crreenhank,  2  Marsh.  485.  Lord  Alvanley  (id  the  case  of  Briggs 
V.  Crid[,  5  Esp.  C.  99 ;  supra,  i647.)  is  stated  to  have  ruled  diat  a 
former  vendor  yrith  a  warranty  was  a  competent  witness  for  a  sub- 
sequent vendor  on  an  action  on  a  warranty  by  the  latter. 

(r)  [See  Egleston  v.  Maeauiey,  1  M'Cord,  379.  Work  v.  Oritr, 
Addison's  Rep.  375.]  Supra,  645.  As,  where  the  goods  sold  by 
sample  do  not  correspond  with  the  sample.  Qfrmaine  v.  Burton^ 
Cor.  Bay  ley,  J.  York  Spring  Assiz.  1621.  And  see  Basteny.  Butter, 
7  East,  479.  Where  the  plaintiff  warranted  a  horse  to  be  sound, 
knowing  him  to  be  unsound,  and  the  buyer  gave  a  bill  of  exchange 
for  the  price,  and  afterwards  discoverinff  the  unsoundness  tender- 
ed him  to  the  plaintiff,  who  refused  to  take  him,  it  was  held  that  ha 
was  precluded  by  his  fraud  from  recovering  on  the  bill.  Ijewis  v« 
ro.?/^7wr,  2  Taunt.  2. 
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ceived  to  his  use ;  but  where,  either  by  the  terms  of  the       pabt 
contract,  or  by  the  assent  of  the  vendor,  it  is  rescinded,  the         iv. 
action  for  money  had  and  received  is  maintainable  {s\  ■ 

Where  a  horse  was  warranted  sound,  and  the  venaor,  in 
a  subsequent  conversation,  promised,  if  the  horse  were  un^ 
sound  he  would  take  it  back  and  return  the  money,  it  was 
held,  that  though  the  horse  turned  out  *  to  be  unsound,  •  1668 
the  vendor  could  not  maintain  assumpsit  for  the  price,  for 
the  subsequent  promise  did  not  discharge  the  original  war- 
ranty (t). 

Waste. 

In  an  action  on  the  case,  in  the  nature  of  waste,  the 
plaintiff  must  prove  1st.  His  interest,  and  the  holding  by  the 
defendant,  as  alleged  ;  2dly.  The  waste  complained  of  (1); 
and  3dly.  The  amount  of  the  damage. 

(s)  Towers  v.  Barrett,  1  T.  R.  133 ;  Power  v.  Wells,  Cowp.  818 ; 
Weston  V.  Downs,  Doug.  23.  So  one  who  ezcbanges  a  watch  for 
goods  falsely  warranted  to  be  siWer,  cannot  maintain  trover  with' 
out  showing  fraud.    Emanud  v.  Dane,  3  Camp.  299 ;  swpra,  1646. 

(t)  Payne  v.  Whale,  7  East,  274. 

(1)  [The  law  of  waste  is  not  to  be  held  precisely  in  the  same 
manner  in  this  country  as  in  England.  It  must  be  varied  and  ac- 
commodated to  the  circumstances  of  our  new  and  unsettled  condi- 
tioD.  Findlav  v.  Smith,  6  Munf.  134.  Jackson  v.  Brownson,  7 
Johns.  227.  where  wild  and  uncultivated  land,  wholly  covered 
with  wood  and  timber,  is  Leased,  the  lessee  may  fell  part  of  the 
wood  and  timber,  so  as  to  fit  the  land  for  cultivation,  without 
being  liable  for  waste ;  but  he  cannot  cut  down  the  whole,  so  as 
permanently  to  injure  the  inheritance :  And  to  what  extent  the 
wood  and  timber  on  such  land  may  be  cut  down  without  waste, 
is  a  qqestion  offset  for  a  jury  to  decide,  under  the  direction  of  the 
court.  7  Johns,  vbi  sup.  In  Massachusetts,  however,  it  is  held 
that  a  widow  cannot  have  dower  in  wild  and  uncultivated  land, 
because  she  can  have  no  benefit  from  it  except  by  cutting  the 
wood,  which  would  be  waste  and  incur  a  forfeiture*  Conner  v. 
Shepherd,  15  Mass.  Rep.  164.  It  is  not  waste  to  clear  tillable  land 
for  the  necessary  support  of  a  family,  though  the  timber  be  de- 
stroyed in  the  clearing  ;  nor  to  cut  wood  for  fences,  necessary  build- 
ings, &c.  But  it  is  waste  tQ  collect  together  light- wood  for  the 
purpose  of  making  tar.  Parkins  v.  Cox,  2  Hayw.  339.  Balleniine 
v.  Poyner,  ibid.  110.  It  is  not  waste  in  a  tenant  in  dower  of  coal 
lands,  to  take  coal  to  any  extent  from  a  mine  already  opened,  or  to 
sink  new  shafU  into  the  same  veins  of  coal ;  and  such  tenant  may 
penetrate  throuffh  a  seam  already  opened,  and  dig  into  a  new  seam 
that  lies  under  the  first.  Crouch  v.  Puryear,  1  Randolph,  258.  Nor 
is  it  waste  in  a  tenant  in  dower,  to  clear  woodland  assigned  to  her, 
provided  she  does  pot  exceed  the  relative  proportion  of  cleared 
land  considered  as  to  the  whole  tract.  Hastings  4r  al.  T.-CrunJUe- 
ton  <r  a<.,  3  Yeates,  261.    Where  a  tenant,  by  altering  the  conrseof 
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pjuEtT  *  It  is  no  defence  to  show  that  the  defendant  has  cove- 

nr.         nanted  to  yield  up  the  premises  in  repair  (e). 


Deftnce.  class,  where  the  building  was  erected  as  a  mere  accessory  to  a 

chattel,  were  held  to  be  removeable  ;  but  those  of  the  latter  class, 
which  were  accessory  to  the  freehold  itself,  were  considered  to  be 
irremoTable. 

In  the  case  of  Dean  v.  MaXUy  (3  Esp.  CAV\  Lord  Kenyon  seems 
to  have  considered  erections  for  the  purposes  of  farming  to  be  on 
the  same  footing  with  those  made  for  the  purposes  of  trade  ;  but 
this  was  much  doubted  by  Lord  EUenborough,  in  the  subsequent 
case  ofEtweB  v.  Maw,  3  East,  57. 

In  FUzherhert  v.  Shaw  (1  H.  B.  258),  Gould,  J.  expressed  an  opi- 
nion at  the  trial  that  a  tenant  from  year  to  year  might  during  me 
term  remove  a  wooden  stable  placed  on  blocks  or  rollers,  or  a  shed 
or  brick-work  which  he  had  erected ;  but  ultimately  the  question 
turned  upon  an  agreement  entered  into  between  the  parties. 

in  Penion  v.  Robari  (2  East,  88),  it  was  held  that  the  tenant  was 
justified  in  removing  a  building  constructed  of  wood,  and  erected 
on  a  foundation  of  brick,  ibr  the  purposes  of  tradt,  after  the  ex|Hra- 
tion  of  the  term.  And  a  bam  put  upon  pattens,  or  blocks  of  timber 
lying  upon  the  ground,  but  not  fixed  in  or  to  the  m>und,  may  be 
removed  by  the  tenant ;  for  they  are  not  fixtures.  Per  Lord  EQen- 
borough,  3  East,  56 ;  Cutting  v.  Tuffnd,  B.  N.  P.  34. 

In  Horn  v.  Baker  (9  East,  215),  it  was  held  that  the  stills  of  a 
distiller,  which  were  fixed  to  the  freehold  were  not  goods  and  dud- 
tels  within  the  sut.  21  Jac.  1.  c.  19,  s.  10  &  11 ;  but  that  vats  and 
utensils,  which  were  not  so  fixed,  were  within  the  statute.  Parts 
of  a  machine  put  up  by  a  tenant  during  the  term,  t.  e.  certain  jibs 
which  were  placed  in  cases  and  steps  affixed  to  a  warehouse,  but 
which  jibs  were  fastened  by  pins  above  and  below,  and  capable  of 
being  removed  without  injury  either  to  the  cases  and  steps,  or  the 
building,  and  which  were  articles  usually  valued  bet^'een  out-going 
and  in-coming  tenants,  were  held  to  be  the  chattels  of  the  out- 
going tenant,  for  which  he  might  maintain  trover.  Datis  v.  Jonex, 
2  B.  &  A.  165. 

A  tenant  may  during  his  term  remove  matters  of  ornament,  such 
as  ornamental  marble  chimney-pieces,  pier-glasses,  hangtngs,R¥ains- 
cots  fixed  only  by  screws,  and  the  hke  {Beck  v.  Rebow,  1  P.  Wms. 
94;  Ex  parte  ^uineey,  1  Atk.  477;  Lawton  v.  Lawion,  3  Atk.  13), 
But  although  a  tenant  occupy  a  house  for  the  purpose  of  trade,  and 
may,  according  to  the  general  rule,  remove  vats  set  up  in  relation  to 
trade  (per  Lord  Holt,  Poofc's  case,  1  Salk.  368),  yet  he  cannot  re- 
move that  which  is  affixed  to  complete  his  house,  as  hearths  and 
chimney-pieces.  Per  Holt,  C.  J.  ibid,  and  per  Lord  EUenborough, 
in  Elices  v.  Maw,  3  East,  53. 

A  tenant  cannot  remove  fixtures  after  giving  up  the  possesion. 
Per  Gibbs,  C.  J.  in  Lee  v.  Risdon,  7  Taunt.  188.    2  Marsh.  495. 

Where  a  conservatory  was  built  on  a  foundation  of  brick,  com- 
municating with  the  dwelling-house,  the  windows  of  which  open- 
ed into  it.  It  was  held  to  be  waste  in  a  tenant  for  life  who  removed 
it.    Buddand  v.  BuUerfieldy  2  B.  &  B.  54. 

A  les- 

(e)  Ktrdyaidt  v.  Thornton,  2  Bl.  R.  1111  ;  2  Will.  Saund.  2S2,  c, 
[Regula  Pracitandi,^271.] 
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Proof  of  right. 


If  a  stream  of  water  run  through  the  land  of  A*^  and  Evidence  of 
thence  tlirpugh  the  contiguous  close  of  B.,  and  ^A.  has  J[**f'-^c> 
for  the  space  of  twenty  years  used  a  portion  of  the  stream  „     ?, 
lor  particular  purposes,  such  enjoyment  will  be  prima  facte 
evidence  of  a  legal  title  in  A.  so  to  appropriate  uiat  portion 
of  the  water  (/)  (1).     But  such  evidence  is  liable  to  be 
rebutted  by   contradictory   or  explanatory  evidence  (g-J. 

A  lessee  of  premises,  for  the  purpose  of  trade,  puts  up  fixtures, 
and  takes  a  new  lease,  in  which  he  covenants  to  repair ;  he  is,  it 
seems,  bound  to  repair  those  fixtures.  Thresher  v.  London  Water- 
works  Company^  2  B.  &  C.  608.  Qu.  Whether  Hme-kilus  erected 
for  purpose  of^rade  be  removeable.    Ihid, 

Buildings  erected  for  purposes  of  trade  cannot  be  removed 
where  the  lessee  covenants  to  repair  the  erections  and  buildings 
erected  during  the  term,  and  the  said  premises  so  repaired,  &c.  to 
leave  and  yield  up  at  the  end  of  the  term,  J^aylor  v.  Collingey 

1  Taunt.  19 ;    per  Abbott,  C.  J.  2  B.  &  C.  614. 

(f)  Beaky  v.  Shaw^  6  E^st,  214.  A  mortgagor  in  possession  of 
the  premises  mortgaged  is  tenant  to  the  mortgagee,  and  may  be  so 
described  in  a  declaration  for  an  injury  to  the  reversion.  Partridge 
V.  Dysmiy  5  B.  &  A.  604. 

(g)  &uprat  1217.  Where  a  plaintiff  had  enjoyed  a  spring  and 
stream  of  water  issuing  out  of  his  own  grounds  for  twenty  yeai^s, 
and  the  defendant,  by  opening  a  quarry  in  his  own  adjoining  lands, 
intercepted  the  spring,  it  was  held  to  be  no  answer  to  the  action 
that  a  grant  could  not  be  presumed,  inasmuch  as  the  existence  of. 
the^water-course  through  the  defendant's  land  had  been  but  recently 
discovered ;  and  Lord  ElJenborough  held  that  the  enjoyment  for 
twenty  years  afforded  conclusive  evidence  of  right.  Balston  v. 
Bensted^  1  Camp.  463.  If,  however,  such  a  right  really  depended 
upon  the  presumption  of  a  grant,  the  evidence  of  twenty  years'  en- 
joyment could  scarcely  he  considered  to  be  conclusive.  Qu,  there- 
fore, whether  the  right  in  such  a  case  does  not  depend  on  other 
principles.  * 

Mutual  benefit  is  evidence  of  an  agreement.  If  two  men  have 
property  near  a  river,  and  each  has  land  between  the  property  of 
both  and  the  river,  and  they  cut  through  each  other's  ground  for 
water,  and  that  continues  for  twenty  years,  an  agreement  is  to  be 
presumed.  Per  Lord  Cowper,  12  Vin.  Ab.  Q.  a.  pi.  8,  cites  G.  £q. 
R.  4  Hil.  6  Ann. 

An  user  of  the  banks  of  a  river  by  fishermen  for  more  than 
twenty  years,  with  evidence  of  their  having  levelled  and  improved 
the  landing  place,  affords  presumptive  evidence  of  a  grant  to  the 
lessees  of  the  fishery  in  a  public  nlivigabie  river.     Grtxy  v.  Bond, 

2  B.  &  B.  667.    Although  both  the  fishery  and  landing  place  once 

(1)  [See,  on  this  subject,  Ingraham  v.  Hutchinson,  2  Conn.  Rep. 
584.  Curtis  if  at.  v.  Jaeksony  13  Mass.  Rep.  5J4.  Angell  on  Wa- 
ter-courses, ch.  IV.  sec,  5.  ch.  VIT.  sec.  4.1 


1072  WATER-COURSEe 

■ 

rABT      And  it  will  be  evidence  to  the  extent  only  of  the  portion 
lYs         of  water  actually  appropriated. 
....I.......      Thi4s,  if  «^.  erect  a  weir,  of  the  height  of  three  feet,  and 

Proof  of  right,  ten  years  afterwards  add  another  foot  to  the  heieht  of  the 
weir,  B.  having  in  the  mean  time  appropriated  the  surplus 
water  flowing  over  the  first  weir,  B,  may  maintain  an  ac- 
tion asainst  A.  for  thus  heightening  the  weir  (A). 
*  1673  *  Where  a  mill  has  been  erected  on  a  stream  for  a  long 
period  of  time  the  owner  has  a  right  that  the  water  shtdl 
continue  to  flow  from  his  mill  over  the  land  of  another,  in 

belonged  to  the  same  person,  (ib,)  and  although  there  was  no  OTi- 
dence  to  show  that  the  former  owner,  or  those  who  claimed  under 
bim,  knew  that  the  shore  had  been  so  used. 

Where  a  grant  of  wreck  was  made  by  H.  2,  and  confirmed  by 
H.  8,  to  the  proprietor  of  land  on  the  coast,  who  within  forty 
years  had  constructed  an  embankment  across  a  small  bay  to  re- 
claim sea-mud,  and  had  since  exerted  an  exclusive  right  to  the 
soil  without  opposition,  it  was  held,  that  from  such  usage,  anterior 
usage  might  be  presumed  ;  and  that  the  usage,  coupled  with  the 
terms  of  the  grant,  served  to  elucidate  it,  and  to  establish  the 
right  so  asserted,  Chad  v.  Tilted,  2  B.  ^  B.  403. 

(h)  Beaiey  v.  ShmOf  6  East,  214.  The  persona  under  whom  the 
defendants  claimed  had  eighty  years  since  erected  a  mill,  and  made 
a  weir  to  divert  the  water  from  the  river  Irwell,  which  weir  had  at 
various  times  before  1767  been  enlarged.  In  1787  the  plaintiff 
built  a  mill  lower  down  the  stream,  which  was  suppKed  by  the  water 
not  then  taken  by  the  defendants'  weir,  and  continued  to  en^oy  the 
sujpkis  water  till  1791,  when  the  defendants  so  enlarged  their  weir 
ana  extended  their  works  as  to  take  all  the  water  from  the  pliun* 
tiff's  mill.  The  Court  held  the  action  to  be  maintainable.  Lord 
Elleoborough  said,  that  twenty  years  exclusive  enjoyment  of  water 
in  any  particular  manner  affords  a  conclusive  presumption  of  right 
in  theparty  so  enjoying  it ;  but  less  than  twenty  years  mayor  may 
not  afiord  such  a  presumption,  according  as  it  is  attended  with  cir- 
cumstances to  support  or  rebut  the  right.  And  in  the  same  case  Le 
Blanc,  J.  aaid,  <*  The  true  rule  is,  that  if  after  the  erection  of  works, 
and  the  appropriation  by  the  owner  o^  land  of  a  certain  quantity 
of  water  flowing  over  it,  the  proprietor  of  other  lands  takes  what 
remains  of  the  water  before  unappropriated,  the  first  mentioned 
owner,  however  he  might  before  such  second  appropriation  have 
taken  to  himself  so  much  more,  cannot  do  so  afterwards."  And 
see  the  observations  of  Holroyd,  J'.  Ib. 

And  it  should  seem,  that  if  A,  appropriated  at  any  time  any  por* 
tion  of  the  water  which  had  always  been  accustomed  to  run  through 
the  land  of  B,  so  as  to  diminish  the  quantity  of  water  passing 
through  £.'s  land,  and  thereby  to  diminish  the  value  of  B/a  land, 
B»  might  maintain  an  action  against  */!.,  although  an  enjoyment  of 
the  water  so  diverted  by  A.  for  twenty  years  would  be  jfrima  faeU 
evidence  of  the  title,  and  an  answer  to  the  action.  In  other  words, 
it  seems  that  .4.  could  not  by  the  mere  act  of  appropriation  diminish 
the  quantity  of  water  which  ran  through  B.'s  land  to  the  prejudice 
of  his  estate  in  point  of  value,  although  enough  was  still  left  to  B, 
for  the  purposes  for  which  be  had  actually  used  the  water. 
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the  same  manner  that  it  has  done  during  all  that  time  («).  pabt 

And  it  is  no  defence  that  the  owner  has,  within  the  last  17. 
twenty  years,  substituted  a  new  wheel,  which  requires  less 


water  than  the  old  one  (k).  /  Proof  of  right. 

*  Although  an  adverse  enjoyment  for  the  space  of  twen-  *  1674 
ty  years  is,  as  against  a  private  individual,  evidence  of  a 
grant  by  him,  yet  it  is  otherwise  in  the  case  of  a  public 
river  navigable  by  all  the  king's  subjects ;  no  obstruction 
for  twenty  years  will  bar  a  public  right  (/). 

Ownership  of  the  soil  is  prima  facie  evidence  of  a  right  Of  fishery. 
of  fishery. 

Where  a  river  is  not  navigable,  the  presumption  is  that 
the  soil  is  the  property  of  the  owners  on  each  side,  to  the 
middle  of  the  river  (m)  (1).     But  in  the  case  of  a  navigable 

(t)  Sautiders  v.  JVetrman,  1  B.  &  A.  258. 

(k)  Ibid.  See  LuttrePa  case,  4  Rep.  86 ;  supra,  1213.  If  a  mill- 
head  pens  back  the  water  upon  the  adjoining  lands  and  injures 
them,  but  inconsequence  of  defective  construction,  and  want  of  re- 
pair in  the  wheels  and  waste-gates,  the  mill-pond  is  by  the  working 
of  the  mil),  at  seasons  wholly  selected  by  the  miller,  without  the 
control  of  the  land-owner,  so  soon  and  so  frequently  exhausted, 
that  the  adjoining  lands  are  frequently  relieved  from  the  stagnant 
water,  and  suffer  but  small  damage,  the  miller  (it  teems)  is  ju8tifie4 
in  repairing  and  improving  the  construction  of  his  mill,  and  there- 
by penning  the  water  back  on  his  neighbour's  lands  for  longer  pe- 
riods, although  he  thereby  occasions  greater  damage  to  him.  M' 
der  v.  SaviUy  5  Taunt.  454. 

(I)  Vooght  V.  ffinch,  2  B.  &  A.  662 ;  fTeld  v.' Hornby y  7  East,  195. 
Whether  a  river  be  navigable  or  not  is  of  course  a  question  of  fact 
for  the  Jury  (Vooght  v.  fftncA,  2  B.  &  A.  662).  The  flux  or  reflux 
of  the  tide  is  evidence  of  a  navigable  river  (Miles  v.  Rose,  I  Marsh. 
313.  5  Taunt.  705),  but  not  conclusive.  (Ibid.)  It  was  held  in 
that  case  that  the  cutting  of  rushes  in  the  creek  by  strangers,  and 
without  interruption,  was  a  strong  circumstance  to  show  that  the 
river  was  public.  The  fact  that  pleasure-boats  were  accustomed 
to  sail  up  the  creek  was  also  relied  upon,  by  Gibbs,  C.  J. 

The  public  are  not  entitled  of  common  right  to  toW  on  the  banks 
of  ancient  navigable  rivers  (BaU  v.  Herbert^  3  T.  R.  253);  or  to  use 
the  sea-shore  for  bathing ;  or  to  cross  the  sea-shore  on  foot,  or  with 
machines  for  that  purpose.  Blundell  v.  Catterall,  5  B.  &  A.  268^ 
Best,  J.  dissent, 

(m)  Carter  v.  Murcot,  4  Burr.  2162.  L^nold  v.  Mundy^  1  Hal- 
sted's  Rep.  1.  T%c  People  v.  Platt^  17  Johns.  195.  King  v. 
King,  7  Mass.  Rep.  496.] 


(1)  [When  a  river  is  the  boundary  between  two  nations  or  States, 
if  the  property  is  in  neither,  and  there  is  no  convention  respecting 
it,  each  holds  to  the  middle  of  the  stream.  But  when  one  State  is 
the  original  proprietor,  and  grants  the  territory  rtn  one  side  only,  it 
retaips  the  river  within  its  domain,  and  the  newly  erected  State 
extends  to, the  river  only,  and  the  low  water  mark  is  its  boundarj'. 
Ha/ndhfs  htsste  v.  Anthony  if  aL  5  Wheat.  374.] 
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PABT        liver,  the   presumption  is  that  the  soil  is  vested  in  the 
IV.         Crown.     Yet  a  subject  may  claim  a  prescriptive  right  to 
I    a  several  fishery  in  an  arm  of  the  sea,  even  against  the 
Crown  (n). 

•  1675  *  Proof  of  the  very  act  of  fishing  in  the  locus  in  yuo,  is 
Fonnn  evidence  of  the  right,  although  it  be  not  proved  that  fish 
wdict.  ^^y^  actually  caught  (o). 

It  has  been  seen  tiiat  a  verdict  for  the  defendant  in 
a  former  action,  for  diverting  water  6*001  his  mill  is  evi- 
dence, but  not  conclusive,  tor  the  defendant  in  a  second 
action  (p). 

So  a  verdict  for  the  plaintiff,  in  an  action  for  obstruct- 
ing  his  barges  in   a  navigable  river,  is  strong,  but    not 
conclusive,  evidence,  in  an  action  for  a  similar  obstruc- 
tion (}). 
VariMce.  An  action  for  obstructing  a  water-course  is  local  in  its 

nature  (r),  but  a  local  description  is  unnecessary  (<). 

An  allegation  that  the  plaintiff,  by  reason  of  his  posses- 
sion of  a  mill,  with  the  appurtenances,  was  entitled  to  the 
use  of  water  running  in  a  certain  tunnel  to  the  mill,  is  not 
supported  by  proof  that  the  tunnel  was  made  on  the  de- 
fendant's land,  upon  an  agreement  by  the  latter  to  convey 
the  right,  no  conveyance  having  in  feet  been  made,  and 

*  1676  the  defendant's  *  assent  having  been  refused,  for  the  plain- 

(n)  Mayor  of  Orjbrd,  Sfc.  v.  Rickardsofi^  4  T.  R.  439.  A  man 
may  prescribe  for  a  'Several  fishery  in  a  navif  able  river  without 
showing  a  grant  from  the  Crown  (Rogers  v.  3Uen^  1  Camp.  312) ; 
and  a  several  fishery  in  a  navigable  river  is  divisible ;  it  may  be 
abandoned  to  the  public  as  to  the  taking  of  floating  fis^,  and  pre- 
served as  to  the  dredging  for  oysters.  Ibid.  [See  Pitkin  v.  Oto- 
ttkdj  1  Root,  217.  Carson  v.  Blazer^  2  Binney,  475.  Hooker  v. 
Cummin fy  20  Johns.  90.  Peek  v.  Locktooodj  5  Day,  21.  Lot/  v. 
Kingj  ibid.  72.  Mams  v.  P tasty  2  Conn.  Rep.  481.  Ckalker  v. 
DiMnson^  1  Conn.  Rep.  382.] 

(0)  Patrick  v.  Greenway,  1  WilL  Saund.  346,  b.  Hence  it  is  said 
that  the  very  act  of  fishing  is  sufiicient  damage  to  support  an  action 
for  disturbance  of  the  plaintifi'^s  right.  Ibid.  Forvrberever  an  act 
injures  another's  right, .  and  would  be  evidence  in  favour  of  the 
wrongdoer,  an  action  may  be  maintained  for  an  invasion  of  the 
riffht,  without  proof  of  any  specific  injury.  Ibid,  And  see  WtUs  v. 
fratting,  2  Bl.  R.  1283 ;  Hobson  v.  Todd,  4  T.  R.  71 ;  and  the  above 
case  of  Patrick  v.  Grttnway,  Note;  that  in  the  last  case  the  action 
was  in  trespass. 

(n)  Voogkt  v.  Winck,  2  B.  &  A.  662 ;  supra,  1279 ;  and  Vol.  I.  p. 

(q)  P.  C.  mies  V.  Rostj  5  Taunt.  705.    1  Marsh.  3ia 
(r)  Mersey  and  IrweU  JSTavigaJtion  v.  Douglas^  2  East,  497. 
(s)  lb.  &  supra,  1570. 
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tiff  had  not  the  right  by  reason  of  posseBsion,  but  under  a  par'^ 

parol  license,  revocable  in  its  nature,  and  in  fact  revok-  iv, 
ed  (0. 


Where  issue  is  joined  on  a  traverse,  that  a  stream  of  wa-  competency. 
ter  has  fronx  time  immemorial  been  accustomed  to  flow  in 
a  specified  course,  one  who  claims  a  right  of  water,  which 
depends  upon  the  prescription  alleged,  is  it  seems  incom- 
petent as  a  witness,  upon  the  same  principle  that  a  com- 
moner cannot  by  his  evidence  support  a  custom  beneficial 
to  himself ;  but  it  is  otherwise  where  a  right  of  water  is 
claimed  by  prescription  as  appurtenant  to  a  particular 
messuage  {u). 


Way. 

A  RIGHT  of  way  exists  either  by  prescription  or  grant, 
or  other  agreement,  or  license,  or  from  necessity  {x).  And 
the  evidence  is  either  direct,  by  proof  of  an  existing 
grant  (y),  or  presumptive. 

(t)  Fentiman  v.  Smith,  4  East,  107. 

(u)  Jebb  v.  Povey,  2  Esp.  C.  679 ;  supra,  391. 

(x)  Infra,  1678. 

(y)  A  lease  of  a  house  and  land  adjoining,  with  all  ways,  with  the 
said  premises,  or  any  part  thereof  used  or  enjoyed  before,  entitles 
the  lessee  to  a  right  of  way  which  a  tenant  of  the  whole  of  the  yard, 
before  and  at  the  time  of  the  lease,  used  and  enjoyed  to  every  part 
of  the  yard.    Kooyitra  v.  Lucas,  5  B.  &  A.  890 — (1). 

A  lease  of  premises  describes  them  as  abutting  on  an  intended 

III  I  I     I        I  I      - 1  -  111  I  I  p       I      I  I    . 

(1)  [Where  land  is  conveyed,  with  a  right  to  the  grantee,  his 
heirs  and  assigns,  to  pass  over  the  land,  the  right  is  appurtenant  to 
every  part  of  the  land  so  conveyed,  and  the  grantee  of  any  part  is 
entitled  to  it.  Watson  v.  Biortn,  1  Ser^.  &;  Rawle,  227.  fiut  if  the 
ownerof  two  adjoining  closes,  over  which  ways  have  been  used  by 
him,  convey  one  of  the  closes,  the  ways  wilt  not  pass  under  the 
words  "  all  the  privileges  and  appurtenances  thereto  belongine"— 
except,  perhaps,  ways  of  necessity.  Grant  v.  Chase  9f  alAl  mass. 
Rep.  443.  A  way  in  gross  may  be  granted  to  one  and  his  heirs, 
or  it  may  accrue  to  him  and  his  heirs  by  a  reservation  in  his 
own  deed  conveying  the  land  in  which  the  way  is  reserved. 
fFhite  V.  Crawfm-d,  10  Mass.  Rep.  183.  Where  by  a  levy  on  part 
of  a  debtor's  land,  the  residue  was  divided  into  two  parcels,  one 
of  which,  lying  north,  was  thereby  excluded  from  the  highway, 
but  the  other,  lying  northerly  as  well  as  westerly,  was  bounded 
on  the  highway ;  it  was  held  that  a  ^ay  reserved  in  ,the  levy, 
from  the  land  ^' north  of  the  land  extended  on,  adjoining  the 
same,''  was  appurtenant  to  the  first  parcel  only.  Russell  v.  Jack- 
son, 2  Pick.  574.  Where  a  deed  conveys  land  as  bounded  on  a 
way  upon  one  side,  this  is  not  merely  a  description,  but  an  im- 
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PART  *  The  nature  of  the  presumptive  evidence  requisite  to 

IV.         prove  a  right  of  way  by  prescription  (z)  or  grant  (a),  over 


way,  thirty  feet  wide,  not  then  set  out,  the  soil  of  which  was  the 
property  of  the  lessor ;  the  leasee  grants  an  under-lease,  describing 
the  premisea  as  abutting  on  an  intended  way,  without  specifyiDg 
the  breadth ;  the  sub-lessee  is  entitled  to  a  convenient  way  only. 
Harding  v.  mison,  2  B.  &  C.  96.    3  D.  &  R.— S.  C. 

If  a  man  seised  of  Blackacre  and  Whiteacre  uses  a  way  through 
Whiteacre  to  Blackacre,  and  then  afterwards  grants  Blackacre 
with  all  ways,  the  way  through  Whiteacre  will  pass  to  the  lessee. 
(Gotn.  Dig.  tit.  Chemi'n,  D.  3).  So  if  he  be  seised  of  two  acrss,  to 
which  a  way  is  appurtenant,  and  grants  one  acre  with  all  wavs^  Slc* 
the  way  will  be  granted  (Cro.  Jac.  121,  122.  170 ;  6  Mod.  Si.  So 
if  a  lessor,  having  used  convenient  ways  over  adjoining  land  auring 
his  own  occupation,  demise  premises  with  all  ways  appurtenant 
unless  it  be  shown  in  evidence  that  there  was  some  way  appurtenant 
in  alieno  moIo  to  satisfy  the  words  of  the  grant,  the  ways  shall  pass 
although  they  be  miscalled  appurtenant,  the  easenient  haTitig  been 
destroyed  by  unity  of  possession*.  Morris  v.  Edgington,  3  Taunt 
24.  But  where  one  seised  in  fee  of  the  adjoining  closes  .4.  and  B., 
over  the  former  of  which  a  way  had  been  immemorially  used  to 
the  latter,  devised  B,  with  the  appurtenances,  it  was  held  that  the 
devisee  could  not  claim  the  right  of  way  over  wl.,  for  the  old  way 
was  extinguished  by  unity  of  possession,  and  no  new  way  was  cre- 
ated.    WhaUty  V.  Thomaon,  1  B.  &  P.  371. 

A  grant  of  a  free  and  convenient  way  for  the  purpose  of  carry- 
ing coals  gives  a  right  to  lay  a  framed  waggon-way  (Senhouse  v. 
Charigtian^  1  T.  R.  560).  But  a  grant  of  a  way  from  A.  to  B.  in, 
through,  and  along  a  particular  way,  does  not  justify  the  grantee 
in  making  a  iranmoerte  road.  Ibid.  [2  Pick.  577.]  A  right  to  re- 
pair 

(z)  Supra,  1204. 

(a)  Supra,  1214. 

' '     ■  .11  -  I    .,      I  I.  ■  ■    ■ 

plied  covenant  that  there  is  such  a  way*.  Parker  if  aLv.  Smiik 
if  al.  17  Mass.  Rep.  413. 

By  accepting  a  deed  conveying  ground  adjoining  an  aJlev  and 
court,  together  with  the  use  of  the  alley,  in  common  with  the 
grantor,  *'  and  his  tenants  and  occupiers  of  the  adjoining  irround, 
as  also  of  his  (the  grantor's)  other  ground  bounding  on  the  eajd 
court,"  the  grantee  is  estopped  to  deny  the  right  ofway  through 
the  alley,  to  the  occupiers  of  the  ground  adjoining  the  court,  but 
not  adjoining  the  alley ;  though  at  the  time  of  the  execution  of 
the  deed,  the  grantor  had  no  right  to  grant  a  passage  through 
the  alley,  as  appurtenant  to  ground  adjoining  the  court,  but  not 
adjoining  the  alley.  And  though  the  grantor  and  grantee  could 
nat  grant  a  right  of  way  through  the  alley  as  appurtenant  to 
any  ground  not  adjoining  it,  without  the  consent  of  the  owners 
of  the  land  on  the  opposite  side  of  the  alley,  yet  the  estoppel 
operates  on  one  who,  with  full  notice  on  the  face  of  his  deed,  pur- 
chases  land  on  that  side  of  the  alley,  of  the  grantee,  who,  aAer  the 
execution  of  the  first  mentioned  deed,  became  the  owner  of  the 
land  on  both  sides  of  the  alley.  Emng  v.  Desilvetj  8  Serg.  & 
Rawie,  92.] 
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the  lands  of  another,  has  alre^y  been  cottsidered.    He       PiMt 
^neraf  rule,  it  has  been  seen,  is,  that  an  unintemipted  e^         it* 
joyment  of  suoh  an  easement  for  the  space  of  wenty  y^arie^,  — — — ^ 
unanswered  and  unexplained,  affords  presumptive  evidmce  ^^IjtV^^' 
of  title (i)  (I);  *a  presumption  whteh  may  bo  r^|p^lied     ^^"® 
by  evidence  which  accounts  for  the  possessimi^  t^diout 
resorting  to  a  title  by  grut  or  otherwise. 

Where  the  right  is  ciaimed  ex  n^cesiitate,  it  h  of  O(miid0 
essential  to  pove  the  particular  facts  and  eireiamfrftttfeiis 
wMch  in  point  of  law  support  sfieh  a  ip}ght ;  as,  t^t  tfa# 
claimant  purchased  land  to  which  there  is  no  acMSs  btM 
over  the  land  of  the  vendor,  for  then  the  Isrw  isaplies  a 
grant  of  a  rifht.of  way  ex  necessiiaU  Uy 

So  also,  where  one  having  three  closes  sells  the  two  ex- 
tremes, a  road  to  the  middle  one  is  reserved  by  operation 
of  law  (d)  (2). 

pair  is  incident  to  a  grant  of  a  way.    1  Saund.  323.     Otrrdrd  v. 
Cooke,  2  N.  R.  109. 

Where  a  private  act  of  parliament  for  inclosing  the  waste  Jands 
of  a  manor  reserved  to  the  lord  all  mines,  together  witb  all  con- 
venient and  necessary  ways  then  already  made^  or  thereafter J^  6e 
made,  with  liberty  of  making  waggon-wavs  at  his  free  will  and 
pleasure,  and  to  do  such  other  acts  as  might  be  necessary  for  the 
full  and  complete  enjoyment  thereof  in  as  full,  ample  and  benefi- 
cial a  manner  as  if  that  act  had  not  been  made  ;  in  an  a<^tioB  of 
trespass  against  an  assisnee  of  the  lord  for  making  a'Wdy,  it  Was* 
held,  that  the  question  lor  the  Jury  was  not  whether  the  roild  h^d 
been  made  in  the  direction  and  in  the  manner  least  injurious  to  the 
owner  of  an  allotment,  or  in  that  direction,  or  by  that  mode  which 
a  strict  necessity  would  have  pointed  out ;  but  whether  the  direic- 
tion  chosen  has  been  such  as  a  person  of  reasonable  and  ordinary 
skill  and  experience  would  have  selected  before  hand,  and  whether 
the  mode  adopted  has  been  such  as  a  prudent  and  rational  person' 
would  have  adopted,  if  he  had  been  making  a  road  over  his  qWn- 
Jand,  and  not  over  the  land  of  another.  Mson  v.  Fenton,  1  B.  &' 
C.  195. 

(b)  Supra,  1215 ;  Campbell  v.  Wilson,  3  East,  294.  Supra,  1219, 
note  ('trj.    [HUl  v.  Crosby,  2  Pick.  466.] 

(c)  HowUm^  V.  Frearson,  8  T.  R.  50.  Even  altboo^-  die  vendor 
was  but  a  trustee,  lb. ;  and  see  Roberts  v.  Karr,.  I  Taunt«  485s; 

{d)  Per.  Cur,    Clarke  v;  Cogge,  Cro.  Jac  170, 2  Roll.  Ab.  jll.  60^ 

-  --    ' '  '  '■-       -  ■  -  — . — -. —  — . — ^^ — — —  ....  ..  -.  -  —  ■  ,^_^_^^_^ 

(1)  [A  right  of  way,  whether  gained  by  prescrijption,  by  a  grant', 
or  by  a  reservation,  is  not  lost  by  a  non-user  for  twenty  years. 
JFKiU  V.  Crawford,  10  Mass.  Rep.  183.  See  Jenk.  12.  2  IhstV  6SS. 
Co.  Lit.  114.  b.  Yelv.  142,  note  (1).  Vaugh.  341.  But  an  adverse 
possession  and  occupation  for  twenty  years  is  prima  Jade  evidence 
of  an  extinguishment  of  a  right  of  way.  Hoffman  v.  Savage  6r  al, 
15  Mass.  Rep.  130.] 
.  (2)  [A  right  of  way  of  ineeessity  exists  only  when  the  persooi 
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pjuEtT  If  a  man  having  a  right  of  way  over  the  close  A>>,  for 

fv.         the  occupation  ofnis  close  B.  purchase  an  adjoin'mg  close 

C,  he  cannot  use  the  way  for  the  occupation  of  the  latter 

Proof  of  i-Ue.    close  (c). 

Evidence  of  the  user  of  a  road  tends  only  to  proof  of  a 
right  commensurate  with  the  usage  (/). 

A  right  to  use  the  way  for  carts  and  horses  only  will 
not  justify  the  use  of  the  way  as  a  drift-road  for  cattle  (^), 
although  proof  of  usa^e  of  the  way  for  carts  and  horses, 
may,  coupled  with  circumstances,  afford  evidence  of  a 
drift-way  (A). 
*  1679  *  So  a  right  of  way  for  agricultural  purposes  will  not 
justify  the  party  in  using  it  for  a  lime  quarry  newly  open- 
ed (i). 

pi.  17.  Hwajton  v.  JFVear»on,  8  T.  K.  50. .  A  person  having  a  priTate 
way  cannot  justify  going  over  the  land  adjoining  Tcafior  v. 
WhiUhead,  Doug.  744.    BMard  v.  Harrison,  4  M.  &  S.  387. 

If  a  person  has  a  way  through  a  close  in  a  particular  direction, 
and  he  afterwards  purchase  otber  closes  adjoining,  he  cannot  ex- 
tend the  way  to  those  closes,  1  Roll.  S91 ;  1  Mod.  190.  [1  Freem. 
247.] 

A  way  of  necessity  exists  after  an  unity  of  possession,  which 
would  otherwise  have  extinguished  the  way  and  a  subsequent  seve- 
rance.   Buckby  v.  CoUs,  5  Taunt.  311. 

(e)  LauffhUm  v  fFard,  Lutw.  111.  [See  WaJtson  v.  Bioren,  1 
Serg.  &  Rawle,  227.] 

(/)  See  Ballard  v.  Dyson,  1  Taunt.  279.    Infra,  1670. 

(g)  I  Taunt.  279. 

(h)  Ballard  v.  Dyson,  1  Taunt.  279. 

(i)  Jaeksdn  v.  Stacey,  Holt's  C.  455 ;  Cor.  Wood,  B. 

claiming  it  has  no  other  means  of  passing  from  his  estate  into  the 

{mblic  street  or  road«  When  a  man  grants  land  surrounded  by 
and  of  his  own,  which  he  retains,  he  tacitly  grants  a  right  of  way 
— ^it  being  necessary  to  the  use  and  enjoyment  of  the  land  granted. 
But  one  who  voluntarily  takes  a  conveyance  of  land,  surrounded 
by  lands  of  his  grantor  and  others,  cannot  enforce  a  right  of  way 
under  the  plea  of  necessity  against  any  one  bat  him  who  conveyed 
to  him.  Per  Parker,  C.  J.  Gayetty  v.  Bethune,  14  Mass.  Rep.  49. 
Where  one  living  on  an  island  had  a  navigable  water-course  from 
his  own  door  to  the  highway,  of  no  greater  distance  than  the  pas- 
sage through  his  neighbour's  field,  it  was  held  that  there  was  no 
such  necessity  as  to  give  him  a  right  of  way  over  the  field.  Law- 
ton  V.  Rivers,  2  M*Cord,  444. 

If  a  part  of  one's  lands  be  extended  on  execution,  so  as  to  leave 
him  no  way  to  and  from  the  remainder,  but  over  the  land  extend- 
ed upon,  the  law  will  give  it  to  him  as  a  wav  of  necessity.  Per- 
nam  v.  Wead,  2  Mass.  Rep.  203.  Taylor  v.  Toumsend,  8  ib.  411. 
Where  a  way  of  necessity  to  part  of  a  debtor's  land  results  from 
successive  levies  on  other  parts,  the  land  of  the  creditor,  whose 
levy  creates  the  necessity,  must  be  burdened  with  the  easement. 
Rutsdl  v.  Jackson,  2  Pick.  574.] 
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The  grantee  of  a  private  way  over  the  lands  of  another  part 

may  maintain  an  action  on  the  case  for  obstructing  the  iv. 
way,  although  the  public  have  used  it  for  the  last  thirteen 


years  (*)(!).  Proof  of  title. 

As  in  pleading  a  right  of  private  way,  the  nature  of  the  variance. 
way  (/),  and  also  the  termini  (m),  must  be  described ;  a  va- 
riance in  these  respects,  on  issue  taken  on  the  right,  will 
be  fatal  (n). 

An  allegation  that  a  cottage,  to  which  a  right  of  way  is 
claimed  as  appurtenant,  is  in  the  possession  and  occupa- 
tion of  the  plaintiff,  is  satisfied  by  evidence  that  one  part 
is  occupied  by  his  servant,  although  he  receives  less  wages 
on  account  of  his  occupation,  and  although  other  part  is 
let  to  a  tenant  (o). 

So  an  averment,  that  the  defendant  being  seised  of  a 
copyhold,  used  the  way,  includes  an  using  of  the  way  as 
landlord,  and  in  order  to  assert  his  right  in  that  character, 
although  the  copyhold  was  in  the  occupation  of  a  tenant ; 
for  it  comprehends  all  purposes  for  which  a  landlord  seised 
of  the  tenement  may  lawfully  use  the  way,  to  view  waste, 
demand  rent,  or  to  remove  an  obstruction  {p). 

Where  issue  is  taken  on  a  prescriptive  right,  claimed 
*  as  appurtenant  to  an  ancient  messuage,  the  defendant  is  *  1680 
not  bound  to  prove  his  occupation  of  the  messuage,  but  is 
entitled  to  a  verdict,  on  proof  of  the  prescription,  as  claim- 
ed, although  the  messuage  is  in  the  occupation  of  a  tenant, 

(k)  Mtn  V.  Ormond,  8  East,  4. 

(I)  ^ban  y.  BrounsaU,  Yelv.  163.  [&  note  to  the  American  ed.] 
For  being  granted  for  particular  purposes,  the  juBtification  must 
show  that  they  were  used  for  those  purposes.  Per  Wilson,  J.  in 
Botue  V.  Bardin,  1  H.  B.  351.  Secut,  in  case  of  a  public  way. 
•^spindall  v.  Brown,  3  T.  R.  265.  [Commomoealih  v.  InhahU,  of 
JVewbury,  2  Pick.  51.] 

(m)  Rouse  y.  Bardin,  ]  H.  B.  351.  2  Leon.  10.    Hob.  190.    Secus, 
in  the  case  of  a  public  way,  1  H.  B.  351. 

(n)  SuprOy  662 ;  and  see  tit.  Variance. 

(0)  Bertie  v.  Beaumont,  16  East,  33.    See  R.  v.  Stock,  2  Taunt. 
339. 

(p)  Proud  V.  HoUis,  1  B.  &  C,  8. 

(1)  [The  grantee  of  land  subject  to  a  rieht  of  way  is  entitled  to 
the  benefit  of  an  agreement  in  relation  to  tiiat  right,  made  between 
those  from  whom  he  derives  title  and  those  who  claim  tlie  right  of 
way ;  and  in  an  action  against  him  for  disturbing  the  right  of  way, 
he  may  give  such  agreement  in  evidence.  Greenwalt  ^  al,\,  Hor 
ntr  Sfol,  6  Serg.  &  Rawie,  71.  An'd  his  grantor,  who  conveyed 
with  general  warranty,  is  a  competent  witness  for  him  to  prove 
0uch  agreement,  ihid.] 


\mQ 


PART 


VAriancf. 


Ddboecu 


WAY. 

md  although  the  defendant  is  the  occupier  of  a  new  house, 
and  baa  w^  the  road  &r  the  purposes  of  such  occupa- 
.  tion  Ip) ;  for  by  traversing  the  prescription,  the  seisin  of 
the  aeiendant,  as  alleged,  is  admitted,  and  the  right  only 
i^  put  in  issue  (o). 

if  the  plaintiff  intended  to  deny  the  seisin,  he  ought  to 
have  traversed  it ;  if  he  meant  to  insist  that  the  occupation 
Was  in  another,  he  ought  to  have  replied  the  fact,  admit- 
ting the  seisin  (r) ;  if  <  he  intended  to  contest  the  right  of 
the  defendant  to  use  the  road  as  a  way  to  the  new  house, 
he  ought  to  have  admitted  the  claim,  and  pleaded  that  the 
trespass  complained  of  was  committed  extra  viam  {t). 

l/pity  of  possession  of  the  land  to  which  the  way  is 
claimed  as  appurtenant,  with  the  land  over  which  the  way 
lies,  extinguishes. the  way ;  for  it  is  an  answer  to  the  pre* 
soription,  and  the  way  is  against  common  right  (t). 

(p)  SMi  V.  SM,  16  East,  343. 

(q)  Ibid. 

(r)  Tbe  Court  held  iathe  ^&m»  casc^  on  motion  in  arrest  of  judg- 
ment, that  the  allegation  of  Meiain^  prima  facie  implied  occupation, 
upless  the  contrary  were  shown  in  pleading. 

(5)  Ibid. 

(t)  [See-  Oaueth/  v.  Bethuntf  14  Mass.  Rep.  49.  Chrani  v.  Ckasc 
if  at,  17  ib.  443.  Hoffinan  v.  Savwe  $f  al.  15  ib.  130.]  1  Roll.  Ab. 
d35 ;  3  T.  R.  1S7 ;  3'£a8t,  895.  trhaUeif  v.  ThomMm,  1  B.  &  P. 
371.  Buckby  v.  CUe#,  5  Taunt.  311.  Claim  of  prescriptiye  right  of 
way  from  the  close  A,  over  the  defendant's  close  />.  unto  the  vil- 
lage of  AlUdey ;  it  appeared  in  evidence  that  the  way  claimed 
¥ws  from  A.  oyer  the  defendant's  close  JB.,  and  from  thence  over 
the  defendant's  close  C,  and  from  thence  over  the  close  D.,  and 
from  thence  into  AUesley ;  and  that  the  owner  of  the  close  A,  had 
about  eighteen  years ;  being  also  owner  of  the  close  D.^  conveyed 
it  to  a  stranger  in  fee,  without  reserving  any  right  of  way :  and  it 
was  held  that  the  right  of  way  over  D.  was  thereby  eztuljguished, 
and  consequently  that  an  action  did  not  lie  against  the  defendant 
for  obstructing  the  plfuntiff's  passage  by  putting  up  a  gate  on  one 
of  his  own  closes.     fFriM  v.  Rattray^  1  East,  WHf. 

In  Slowman  v.  Wui,  (Palm.  387 ;  2  Roll.  R.  397),  l>odeiidge,  J. 
said,  that  if  a  nian  had  a  right  of  wav  from  his  house  to  cluurch, 
and  the  close  next  his  house  over  which  the  way  leads  is  his  own,  he 
cannot  prescribe  for  a  right  of  way  from  his  house  to  the  church, 
because  he  cannot  prescribe  for  a  right  of  way  over  his  own  land. 
Ley,  C.  J.  and  Chamberlayne,  J.  dif^red  from  him ;  but  Lord  Ken- 
yoti  (in  WriM  v.  RaUraiii)  approved  of  Mr.  J.  Uoderidge's  opimon, 
saying  that  he  was  a  whole  host  in  hinoselC 

In  Jaek9on  v.  SUUiio  (Trin.  32  Geo.  III.  K.  B.  cited  in  Wright  v. 
Rattray^  1  East,  377),  the  defendant  in  trespass  quart  dautmrn  fn^ 
gitf  prescribed  for  an  occupation-way  from  his  own  close,  into, 
through  and  over  the  loeua  in  mta  to  and  unto  a  certain  highway, 
See,  and  it  appeared  that  one  of  the  several  intervening  clows  was 
in  the  possession  of  the  defendant  himself;  it  was  held  by  the 
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Bt  the  enactment  of  the  Statute  of  Frauds,  29  Car.  IL  statute  of 
c.  3.  B.  5,  all  devises  and  bequests  of  any  lands  or  tene*  ^'^"^8. 
ments,  devisable  either  by  the  Statute  of  Wills  (jp),  or  by 
force  of  the  ciistom  of  iLent,  or  the  custonv  of  *  any  bo-  *  1682 
rough,  or  any  other  particular  custom,  shall  be  in  writing, 
and  signed  by  the  party,  so  devising  the  same*  or  by  some 
other  person  in  his  presence,  and  by  his  express  direction, 
and  shall  be  attested  and  subscribed  in  the  presence  of  the 
said  devisor,  by  three  or  four  credible  witnesses,  or  else 
they  shall  be  utterly  void,  and  of  none  effect  (1). 

Court  of  C.  B.  (contrary  to  the  opinion  of  liord  Kenyon  at  the 
trial),  that  it  was  sufficient.  But  there  (per  Lord  Kenyon,  1  £ast, 
381)  the  defendant  had  in  fact  a  riffht  to  go  the  whole  line  of  road ; 
whereas  in  Wright  v.  Rattray  he  had  no  right  to  go  part  of  the 
road  claimed.  And  in  Wright  y.  Rattrau  Lord  Kenyon  seems  to 
have  been  of  opinion  that  it  would  have  been  sufficient  if  the  plain- 
tiff had  merely  claimed  a  right  of  way  over  the  defendant's  close 
totfionU  Allesley.. 

(u)  As  to  proof  of  a  will  of  personalty,  vide  supra,  tit.  Urccutor, 
549 ;  for  proof  of  a  will  of  copyhold,  vide  stipra,  tit.  Copyhold,  416. 
519.  Where  a  feme  covert  and  her  husband  surrender  to  the  use 
of  her  will,  she  must  be  examined  separately  {Driver  v,  Thomson, 
4  T^aunt.  395J  {  and  no  special  custom  to  that  effisct  is  necessary 
{Doe  V.  Cl^ord,  York  Sum.  Ass.  1831,  Cor.  Bay  ley,  J.)  She  ought 
to  be  examined  before  the  steward  of  the .  Court  (4  Taunt.  ^4 ; 
Erish  V.  Rives,  Cro.  Eliz.  717).    But  a^  examination  before  two  , 

tenants  qf  the  manor  is  good  by  custom. ,  Ibid. 

(x)  3d  Hen.  8.  c.  1,  explained  by  stat.  34  Hen.  8.  c.  5. 

_      M      fc   ■    I   -^W^M^W,— _l_^^i__U»    11  ■—  ■  llll  11--   !-■■-■-  -        —     --  -,  -^,-  ^ ,■_■_.,_■_■__ 

(1)  [In  Pennsylvania,  tiipo  witnesses  are  required  in  proof  of  every 
testamentary  writing,  whether  for  the  disposition  of  real  or  person- 
al property.  Lewis  v.  Maris,  1  Dallas,  278.  But  to  constitute  a 
valid  wtU  of  land,  it  is  not  necessary  that  aU  the  subscribing  wit- 
nesses should  prove  the  execution^  nor  that  proof  should  be  made 
by  those  who  subscribed  as  witnesses,  nor  that  the  will  should  bo 
subscribed  by  the  witnesses.  H^U  v.  Wilson,  X  Dallas,  94.  Ros- 
setter  v.  Simmons  f[ux,6  Serg.  &  Rawle,  452.  Where  special  in- 
structions for  drawing  a  will  are  proved  by  two  witnesses,  and  a 
will  is  drawn  conformably  thereto,  m  the  testator's  life-time  ;  though 
he  is  prevented  by  extreme  illness  from  executinff  the  same,  it  is  a 
good  will  in  writinc,  under  an  aneient  statute  of  that  State.  IjeS' 
see  of  Wdlmsley  v.  Head,  1  Yeates,  87.  See  also  ,^mdt  ▼.  Amdt,  1 
Serg.  &  Rawle,  256. 

'Hiough  a  will  of  land  must  regulariy  be  proved  by  two  witnesses, 
yet  in  Eyster  k  ai.  v.  Young,  3  Yeates,  511,  it  was  held  that  cir- 
cumstances may  supply  the  want  of  one  witness,  where  they  go 
direct^  to  the  immediate  act  of  disposition.  Thys,  where  in- 
structions were  given  by  the  decedent  to  A.  in  the  presence  of  B. 
&  C,  and  A.  made  short  notes  of  them,  which  were  drawn  out 
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PART  In  order,  therefore,  to  prove  a  device  of  lands  accovdiiig 

IV.         to  the  forms  prescribed  by  the  statute,  it  is  necessary  in 

^  the  first  place  to  produce  the  will  itself,  or  to  prove  its 

fhTwuf  °°  ^^  former  existence  and  destruction,  or  that  it  is  withheld  by 
the  adversary,  after  notice  to  produce  it,  according  to  the 
ordinary  course  of  proving  a  written  document  (y). 

When  the  will  has  been  lost,  the  probate  of  the  will  in 
the  Spiritual  Court  is  not  admissible,  even  as  secondary  evi- 
dence of  the  contents  (z),  without  proof  aliunde  that  it  is  a 
true  copy.  For  the  Spiritual  Court  has  no  authority  to 
authenticate  a  will  of  lands,  and  the  seal  of  the  Court  does 
not  prove  it  to  be  a  true  copy,  except  so  far  as  relates  to 
personal  property  (a) ;  it  must  be  proved  by  one  at  least  of 
the  attesting  witnesses  (6),  if  any  be  living,  that  the  will 
was  signed  by  the  devisor,  or  by  some  one  in  his  presence, 
and  by  his  express  directions. 

It  has  been   doubted    whether    it   be  sufficient  that 
*  1683  *  the  testator  should  seal  the  will  (c).     But  according  to 
Signature.        ^^  i^^^,.  authorities,  mere  sealing  without  writing  is  insuf- 
ficient; for  the  evidence  arising  from    hand-writing  af- 
fords greater  security  and  certainty  than  that  arising  firom 
sealing  (e{). 

(y)  Supra,  Vol.  I.  p.  328. 

(z)  1  Ld.  Raym.  731, 2 ;  Skinn.  174 ;  supra.  Vol.  I.  p.  231.  Nei- 
ther is  an  exemplification  under  the  great  seal  evidence  of  a  will. 
Comb.  46. 

(a)  B.  N.  P.  246.  But  in  an  anonymous  case  (Holt,  298),  where 
a  defendant  in  replevin  avowed  for  a  rent-charge,  but  could  not 
produce  the  will  under  which  -he  claimed,  and  which  belonged  to 
the  devisee  in  fee,  the  Ordinary's  register  of  the  will,  and  proof  of 
former  payments,  were  held  to  be  sufficient  evidence  against  the 
devisee. 

(h)  Infra,  ie&2, 

(c)  See  Lemmne  v.  Stanley,  3  Lev.  1.  By  three  of  the  Judges  a 
sealing  was  held  to  be  sufficient )  so  by  Lord  Raymond,  at  Nisi 
Prius,  Warntford  v.  Wamtford,  2  Str.  764.  And  see  Lord  Holt's 
dictum,  Lee  v.  lAbh,  1  Show.  69 ;  and  GryU  v.  Chyle,  2  Atk.  176; 
Bac.  Ab.  tit  Wills,  D.  2. 

(d)  Lord  Hardwicke,  in  Grayson  v.  ^kinson,  2  Ves,  459,  obsenr- 


into  form,  and  in  part  read  to  the  decedent,  who  became  insensi- 
ble before  the  reading  was  finished — and  the  evidence  of  A.  was 
confirmed  in  part  by%.  and  in  part  by  C. — ^it  was  ruled  that  the 
notes  of  instructions  made  by  A.  were  sufficiently  proved,  ibid. 
But  in  Hock  v.  Hock,  6  Serg.  &  Rawie,  47,  it  was  held  that  the  ex- 
ecution of  a  will  must  be  proved  by  two  witnesses,  each  of  whom 
must  separately  depose  to  all  facts  necessary  to  complete  the  chain 
of  evidence ;  so  that  if  one  witness  only  were  required,  the  will 
would  be  fully  proved  by  the  evidence  of  either.] 


TESTATOR'S  SIGNATURE.  16|{3 

A»  evidence  of  the  actual  band^writing  of  the  partjr  af-       part 
fords  a  more  effuctual  remedy  against  fraud' than  the  mere         iv. 

impression  of  a  seal,  the  identity  of  which  may  be  in  itself 

doubtful  (c),  or  which,  if  the  identity  be  proved^  may  have  Signature. 
been  made  by  another  without  authority,  it  is  impossible 
to  suppose  that  the  Legislature  did  not  mean  to  require  an 
actual  signature.  . 

It  is  sufficient  if  the  testator  sjgn  his  name  at  the  begin- 
ning or  side  of  a  will,  for  the  statute  does  not  require  him 
to  subserve  it  (g)^  as  where  he  writes  the  will  himself,  be- 
ginning I,  Jl.  B.{h).  But  where  *the  will  consisted  of*  1684 
several  sheets,  and  the  testator  signed  two  of  them,  but 
from  weakness  could  not  sign  the  rest,  the  Court  of  King's 
Bench  was  of  opinion  that  the  will  was  incomplete  (t)  (1). 

But  where  the  will,  which  was  written  on  three  sides  of 
a  sheet  of  paper,  concluded  by  stating  that  the  testator  had 
signed  his  name  to  the  first  two  sides,  and  had  put  his 
hand  and  seal  to  the  last,  and  in  fact  he  bad  put  his  name 
and  seal  to  the  last,  but  had  omitted  to  sign  the  other 
sides,  it  was  held  that  the  will  was  good,  the  signing  the 
last  sheet  showed  that  the  former  intention  nad  been 
abandoned  {k). 

It  was  held  to  be  unnecessary,  even  when  the  testator 
was  blind,  that  the  will  should  be  read  over  in  the  presence 
of  the  attesting  witnesses  (/).  But  it  was  then  said,  that 
stronger  evidence  would  be  required  in  the  case  of  a  blind 

ed,  ''The  statute,  by  requiring  the  will  to  be  signed,  undoubtedly 
required  some  evidence  to  arise  frt)m  tlie  hand-writing.  Then  how 
can  it  be  said  that  putting  a  seal  to  it  would  be  a  sufficient  signing  ? 
For  any  one  may  put  a  seal ;  no  particular  evidence  arises  from 
sealing.  Common  seals  are  alike;  no  certainty  or  guard  arises 
from  them."  And  see  Smi^  v.  Evanu^  1  Wile.  313.  EUia  v.  Smithy 
1  Ves.  jun.  11 ;  17  Ves.  458  ;  18  Ves.  175. 

In  Lemayne  v.  Stanley,  {S  Lev.  1),  it  was  held  that  it  was  not 
necessary  to  write,  for  some  cannot  write,  and  thieir  mark  is  then 
sufficient  signing ;  others  have  their  name  on  a  stamp,,  and  that  is 
good  enough. 

(e)  See  Grayson  v.  Mctnsoni  2  Ves.  459 ;  17  Ves.  458 ;  18  Ves* 
175. 

(g)  Hilton  V.  King,  3  Lev.  86;  9  Ves.  248. 

(h)  Lemayne  v.  Stanley,  3  Lev.  1 ;  1  Freem.  538.  Hoil  v.  Clark, 
3  Mod.  218. 

(i)  Right  d.  Cater  v.  Price,  Dou^.  241. 

(k)  Winsor  v.  PraH,  2  B.  &  B.  650. 

(I)  Longchamp  v.  Fish,  2  N.  R.  415. 

(1)  [In  Pearson  v.  H^ktman,  1  Rep.  Con.  Ct.  345,' it  is  said  that 
where  a  will  is  written  on  several  sheets  of  paper,  it  has  never 
been  determined  that  the  testator  must-sign  them  all.] 
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PART       man  than  the  mere  attestation  of  signature,  which  stroneer 
IV.         evidence  had  been  supplied  by  the  circnmstances  of  tbat 

case  («)  (2). 

Attestatioo.  That  it  was  attested  and  sukteribedj  &,c. — Although  proof 

be  essential  that  the  will  was  attested  by  the  wilnesBes  in 
the  presence  of  the  testator,  it  is  not  necessary  that  8«KJ> 
attestation  should  be  stated  on  the  &ce  of  the  will  {n)  (S^. 
*  1685  The  attestation  of  an  illiterate  *  witness,  by  making  his 
mark,  is  a  sufficient  subscription  (^)(1)- 

And  although  the  witness  must  attest  and  sabseribe  the 
will  in  the  presence  of  the  devisor,  it  is  not  necessaqr  tbat 
they  should  do  so  in  the  presence  of  each  other  (p);  neicber 

(m)  The  terms  of  the  will  had  been  dictated  by  tbe  testaOor  t» 
Davis,  (who  was  afterwards  one  of  the  attesting  witaeaMe,)  mud 
was  made  in  fiLVOvr  of  a  step-daughter,  who  lived  with  the  testator, 
to  the  disinherison  of  his  sod.  After  the  will  bad  been  written,  it 
was  read  over,  by  the  desire  of  the  testator,  in  the  presence  of  the 
step-dauehter  and  several  other  persons  present.  A  eopy  was 
made.  And  two  months  after,  the  testator  made  an  alteration  ioa 
it,  and  perfectly  understood  what  he  was  doing. 

(n)  Crafi  d.  Dtiibv  v.  PwHet^  Yin.  Ab.  tit.  devise  (N.  9) ;  Bac.  Ah. 
tit.  WiUs,  D.  2.  Price  v.  SmUk,  Willes  I ;  4  Taunt.  217.  And  per 
Ld.  £ldon,  Bancliffe  v.  Parkyns^  6  Dow.  202. 

(0)  Harrison  y.  Harrison^Q  Vesi  jun.  185;  Mdy  v.  Grur.  Ibid. 
504. 

(p)  Smiik  V.  Codrofif  cited  2  Yes.  455;  Grmfson  v.  Atkinson, 
2  Yes.  454 ;  Jones  v.  Lakef  cited  2  Atk.  177.  n.    See  Stonekonue  v. 

(2)  [In  Shanks  v.  Chruiopkery  3  Marsh.  (Ken.)  Rep.  144,  it  was 
held  that  although  a  testator  be  illiterate,  it  is  not  necessary  Latins 
will  should  be  read  to  him,  to  render  it  vahd ;  his  acknowledgment 
of  tbe  signature  is  evidence  that  he  is  informed  of  the  contents:. 

Where  the  execution  of  a  will  by  a  blind  or  illiterate  man  is  prov- 
ed by  the  legal  number  of  witnesses,  one  witness  is  sufficient  to 
rebut  the  imputation  that  a  paper,  of  the  contents  of  which  he  was 
ignorant,  was  imposed  on  him.  Lewis  v.  LemSf  6  Serg.  &  Biawle, 
489.] 

(3)  I  Nor  is  it  necessary  that  the  fact  o(  his  presence  shoqld  be 
proved  by  the  attesting  witnesses,  to  the  exclusion  of  otherjtestimo- 
ny.     Gmnn  v.  Badfbrdj  2  LittelPs  Rep.  137:] 

(1)  [Where  one,  who  was  named  as  executor,  wrote  the  will,  it 
was  held  that  this  was  not  attesting  and  subscribing  the  will  as  a 
witness,  although  it  was  contended  that  the  scrii^ener,  being  named 

^  therein,  necessarily  wrote  his  own  name  in  the  course  of  writing 

the  wiU,  and  that  it  was  done  in  the  testator's  presence.  Sneigrove 
V.  Snelgrove^  4  Desauss.  274.  So,  a  will  executed  in  the  presence 
of  two  subscribing  witnesses  is  not  sufficient,  although  the  serWener 
was  present  at  the  execution.  Durdap  v.  Dunltm,  4  Desausa  306. 
And  a  codicil  (written  on  the  back  of  the  will)  which  was  executed 
in  the  presence  of  two  subscribing  witnesses,  one  of  whom  was 
difierent  from  tbe  two  witnesses  of  the  will,  do^s  not  give  the  will 
validity,  ibid.  Sed  vide  Mooers  v.  fFhite^  S(  al.  6i  John&CX  Rep.  379.] 
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is  ii  AeeesBary  that  the  witneflNws  should  see  tte  <tovi90r       pabt 
sigii  the  will,  provided  he  acknowledged  his  sifpnl^ire  in         iv. 
taeir  presence  {q).     Where  the  devisor,  having  execiKted  »«»»— ««.^ 
his  will  in  the  presence  of  two  witnesses,  afterwards  shewrr 
«d  it  to  a  third,  and  showed  him  his  name,  and  told  him  lit 
was  his  hand-writing,  and  desired  him  to  witness  it,  which 
he  did,  it  was  held  that  the  will  was  well  executed  (r)  (3). 

In  the  case  of  Pe€Ue  v.  Ougly  (^),  the  testator  wrote  tm  Muimv  of 
will  himself,  and  signed  his  name,  and  put  a  seal  at  liie  ^<^*^^^<^' 
bottom,  and  added,  m  bis  own  hand-writing,  '^  signed,  seial- 
ed  and  punished  as  my  last  will  and  testament  m  the  pre- 
sence of ."    Two  of  the  witnesses  were  dead,  and  the 

third  swore,  that  about  twenty-eight  vears  before,  being 
aervanJ;  to  the  testator,  he  and  the  other  witnesses  wens 
called  up  in  the  night,  and  ordered  into  the  testator's  iohamr 
ber,  who  produced  a  paper  folded  up,  and  directed  him 
end  the  others  to  set  their  hands  to  it  as  witnesses,  which 
they  did  in  his  presence ;  but  the  witness  did  not  see  any 
of  the  writing,  nor  did  the  testator  say  it  was  his  will,  *or  *  1686 
what  it  was,  but  he  believed  this  to  be  the  paper,  becAUSO 
he  never  witnessed  any  other  paper  for  the  testator ;  and 
added,  that  though  the  testator  did  not  set  his  name  or  aeal 
to  the  will  in  their  presence,  yet  he  had  often  seen  him 
write,  and  believed  the  whole  will  and  codicil  to  be  of  his 
hand-writing.  Lord  Chief  Justice  Trevor  thought  the  evi^ 
dence  sufficient  for  tlie  Jury  to  find  the  will  well  executed, 
and  they  found  accordingly. 

According  to  this  case,  it  is  not  necessary  either  that 
the  testator  should  acknowledge  his  signature  in  the  pre^ 
sence  of  subscribing  witnesses,  or  even  that  direct  proof 
should  be  given  that  the  testator's  signature  existed  upon 
the  will  at  the  time  of  attestation,  altnough  in  that  case, 
the  whole  being  ih  the  hand-writing  of  the  devisor,  it  wa8 
probable  that  tne  whole  was  written  previous  to  the  attes* 

Svdyn,  8  P.  Wms,  353  ;  IFeMtbeech  v.  Kennedy,  1  Ves.  &  B.  363; 
EUis  V.  Smith,  1  Ves.  jun.  1 1. 

(q)  Smith  v.  CodraUj  cited  2  Ves.  45J>.  <SStoneAotMe  v.  JEvdw^  3 
P.  Wms.  253.  Grayson  v.  Atkinson,  2  Ves.  454 ;  Bac.  Ab.  tit.  WiHs, 
D.  2 ;  3  Mod.  218 ;  1  Show.  69.  8a  [Shanks  v.  ChrisUpher,  3 
Marsh.  144.] 

(r)  Ibid. 

(s)  Comyn's  Rep.  197. 


(2)  [The  signing  of  a  testator  may  be  proved  by  bis  haTinc  ac- 
knowledged it,  though  the  signature  was  not  before  him,  ana  tfa# 
Siper  lay  at  a  distance.    Eeioeck  v.  Qrai^berry^  2  Hayw.  232.  Sea 
urwell  V.  Cvrbiny  cited  JnfirOj  1688,ii^e(l).] 

roL.  ni.  78 


1686  WILLS?. 

PABT       tation.    But  it  is  to  be  observed,  that  where  a  testator  hav- 
IF.         ing  signed  in  the  presence  of  two  witnesses,  and  afterwards 
I   ■       in  the  presence  of  a  third,  said  this  is  my  will,  but  did  not 
Manner  of       put  his  seal,  or  acknowledge  the  hand-writing,  Lord'  Hard- 
attestation,      wicke  inclined  to  the  opinion  that  the  execution  was  im- 
perfect.   Yet  in  this  case  it  was  clear  that  the  attestation 
of  all  the  witnesses  was  subsequent  to  the  signature  by  the 
devisor ;  whereas  in  the  case  of  Peate  v.  Ougly  it  was  pos- 
sible that  part  might  have  been  added  after  the  attesta- 
tion {tV 
^f  ?*JEr*"®"*^*      t"^  the  presence  of  the  Testator. — ^It  is  not  necessary  that 
^ipf,  the  testator  should  actually  see  the  witnesses  sign  the  will ; 

*  1687  1^  is  sufficient  to  show  that  he  was  so  *  situated  that  he 
might  have  seen  them  do  so.  Where  the  testator  desired 
the  witnesses  to  go  into  another  room,  seven  yards  distant, 
to  attest  his  will,  and  there  was  a  window  broken,  through 
which  he  might  see  them,  the  attestation  was  held  to  be 
sufficient  (tt).  So  where  the  testator  is  sick,  or  in  bed, 
with  his  curtain  drawn  (x).  So  where  the  testatrix  could 
see  the  witnesses  through  the  window  of  her  carriage,  and 
of  the  attorney's  office^)  (1). 

It  is  otherwise  if  the  testator  was  so  situated  thai  he 
could  not  have  seen  the  witnesses  attest- the  will ;  as  where 
they  go  down  stairs  into  another  room  out  of  the  testator's 
presence,  and  attest  the  will  there  (z). 

Where  the  attesting  witnesses  retired  from  the  rooni 
where  the  testator  had  signed,  and  subscribed  their  names 
in  an  adjoining  room,  and  the  jury  found  that  from  one 
part  of  the  testator's  room  a  person  by  inclining  himself 
forward  with  his  head  out  at  the  door,  might  have  seen  the 

(t)  See  Stonehouse  v.  Evtbjn^  3  P.  Wma.  2^ ;  where  the  reporter 
says,  that  on  mentioning  the  case  of  Ptatt  v.  Ougly  to  Mr.  Justice 
Fortescue  Aland,  he  said  that  it  was  sufficient  if  one  of  the  three 
witnesses  swore  that  the  testator  acknowledged  the  signature  to  be 
his  hand ;  and  hence  Mr.  Powell  concludes  it  to  be  a  necessary  in- 
ference that  such  an  acknowledgment  at  least  is  necessary  to  sup- 
port the  attestation.     Powell  on  Devises,  80. 

(u)  Shirts  V.  Glascock,  2  Salk.  688.  See  also  the  case  of  Sir  G. 
Sheers,  cited  Carth.  81. 

(x)  Bac.  Ab.  tit.  Wills,  D.  1. 

(y)  Casson  v.  Dade,  1  Bro.  Oh.  R.  99 ;  Davy  v.  Smith,  2  Salk. 
395. 

(z)  Broderick  v.  Broderick,  1  P.  Wms.  239. 


(1)  [What  is  to  be  considered  an  attestation  of  the  will  by  the 
witnesses  in  the  presence  of  the  testator,  see  Rxissell  v.  Moor  Falls. 
3Har.  &M*Hen.  457J 
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witnesses,  but  that  the  testator  wa^  not  in  such  a  situation       part 
in  the  room  that  he  might  by  so  inclining  his  head  have  iv. 

seen  them;  it  was  held  that  the  will  was  not  duly  attest 

ed  (a).     So  if  the  testator  was  in  a  state  of  insensibility  at 
the  time  (6). 

Where  all  the  witnesses  were  dead,  and  the  attestation  Auestation. 
stated  that  the  will  had  been  signed  by  the  testator  in  the 
presence   of  the  witnesses,  without  stating  that  they  had 
subscribed  the  will  in  his  presence,  it  *was  held  that  it  *  1688 
might  still  be  left  to  the  Jury  to  presume  that  fact  (c)(1). 

It  is  of  course  essential  that  the  formalities  of  the  sta-  Time« 
tute  should  apply  to  the  same  instrument.    If  different  in-  ^*^*"***y' 
struments  be  written  on  the  same  paper,  and  it  appear  to  be 
the  intention  of  the  testator  that  all  should  constitute  one 
instrument,  the  execution  of  the  last  will  may  be  consider-  , 

ed  as  an  execution  of  the  whole  (<2),  even  although  the  tes- 

(a)  Doe  d.  Wrtght  v.  Manifold,  1  M.  &  S.  294.  See  further  Ec- 
cUston  V.  Petty  cOias  Speke,  Garth.  79 ;  Comb.  156 ;  J  Show.  89 ; 
Holt,  222.  MackeU  v.  Temphy  2  Show.  288 ;  Longjhrd  v.  Eyre^ 
1  P.  Wins.  740. 

(b)  Right  d.  Cater  v.  Price,  Doug.  241. 

(c)  Croft  V.  Paidet,  2  Str.  1109. 

(d)  Carleton  d.  Griffin  v.  Griffin,  1  Burr.  549. 


(1)  [Where  one  subscribing  witness  swore  that  he  saw  the  testator 
sign,  &c.  and  that  he  attested  the  will  in  his  presence,  and  that  the 
other  witnesses  were  also  present  and  subscribed  their  names  in 
his  presence,  and  in  the  presence  of  the  testator,  it  was  held  to  be 
sufficient  evidence  that  the  testator  executed  the  will  in  the  pre- 
sence of  all  the  witnesses.     Tumipaeed  v.  HatoHna,  1  M*Cord,272. 

Where  all  the  witnesses  to  a  will  were  dead,  and  one  of  them 
had  signed  the  initials  of  his  name,  as  a  mark,  and  the  testator  had 
also  signed  his  mark,  and  the  hand- writing  of  two  of  the  witnesses 
was  proved,  and  a  witness  at  the  trial  swore  that  he  had  seen  the 
other  witness  make  his  mark,  in  the  year  1760,  to  a  paper  in  his 
possession,  and  that  from  a  comparison  of  the  two  marks,  and  from 
the  pecuhar  manner  in  which  one  of  the  initials  was  made,  he  bc- 
lieved  the  mark  affixed  to  the  will  was  made  by  the  witness  to  it ; 
this  was  held  to  be  sufficient  evidence  of  the  execution  of  the  will, 
to  permit  it  to  be  read  to  the  jury,  when  accompanied  with  evi- 
dence of  a  possession  by  the  devisees,  and  of  the  declaration  of  one 
of  the  other  witnesses,  in  his  life-time,  as  to  the  due  attestation  by 
all  the  witnesses.     Jackson  v.  Van  Dusen,  5  Johns.  144. 

Where  a  will  devising  real  property  was  wholly  written  by  ano- 
ther person,  and  signed  by  him  with  the  name  of  the  testator,  and 
there  were  two  subscribing  witnesses,  one  of  whom  saw  the  signa- 
ture and  heard  the  testator  acknowledge  that  it  was  done  with  his 
authority,  and  the  other  not  testifying  whether  the  paper  was  sign- 
ed or  not  at  the  time  of  his  attestation,  the  testator  merely  declar- 
ing "  it  is  ray  will*'— it  was  held  that  the  paper  was  not  sufficiently 
proved.     Bwrwell  v,  Corhin,  1  Randolph,  1-31.] 
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FiBT       t«tor  tetm  the  prior  instnnnent  a  will,  and  the  latter  a  co- 
ir,       dicil  {e).    And  whether  the  rabscriptioa  belonged  to  both 

'  instruments  would  be  a  question  of  fiict  for  the  Jury,  under 

Time.  all  the  circumstances  (/). 

Identitj.  "i^e  testator  wrote  a  will  of  lands,  dated  May  3,  1752, 

and  signed  it,  but  it  was  not  sealed  or  attested,  and  after- 
wards wrote  upon  the  same  sheet  of  paper  a  memoranSumf 
dated  January  5,  1754,  wherein,  after  disposing  of  some 
personality,  he  added,  ''This  is  not  to  disannul  any  of  the 
farmer  part  made  by  me  2d  of  May  1752,  except,"  &,c.  and 
subscrioed  the  latter  memorandum,  and  published  the 
whole  in  the  presence  of  three  witnesses,  the  Court  held 
th4t  this  was  a  good  attestation  of  the  whole  (^). 

If  the  will  be  written  at  one  time  on  separate  pieces  of 
paper,  and  signed  by  the  testator,  and  all  are  produced  at 
the  time  of  execution,  it  is  sufficient  if  the  last  dieet  be  at- 
tested by  the  witnesses  (h) ;  but  if  the  last  sheet  only  be 
attested,  and  none  of  the  witnesses  ever  saw  the  first,  it  is 

*  AQO  ^uffi^^i^i^^  (0  9  ^^^  ^^  ™^y  ^  presumed  from  circumstan- 
A®8^  ces  that  the  whole  were  *  present.  Where  a  testator 
made  his  will  on  two  sheets  of  paper,  and  signed  each, 
and  also  wrote  a  codicil  on  a  single  sheet,  and  showed  the 
whole  of  the  will  and  codicil  to  one  witness,  who  attested 
both  in  his  presence,  and  two  other  witnesses  immediately 
afterwards  came  into  the  same  room  and  attested  the  last 
sheet  of  the  will  and  the  codicil,  but  never  saw  the'  first 
sheet ;  and  it  was  not  on  the  table  at  the  time,  and  both 
the  sheets,  and  also  the  codicil,  were  found  wrapped  in 
the  same  paper,  in  the  testator's  bureau,  after  his  death ; 
the  Court  held  that  the  Jury  ought  to  have  been  directed 
p  to  presume  that  the  first  sheet  was  in  the  room  (A). 

*"'  PMicaium^  ^c. — ^The  statute  is  silent  as  to  any  delivery, 
publication,  or  any  other  formal  act  by  which  the  testator 
18  to  signify  his  adoption  of  the  instrument.  Hence  it 
seems  that  the  very  act  of  signing  the  will,  and  causing  it 
to  be  attested  by  witnesses,  in  the  manner  pointed  out  by 
the  statute  is  sufficient. 

Where  the  testator  told  the  witnesses  to  take  notice,  and 
then  signed  the  paper,  and  told  them  where  to  sign  their 
naAies  as  witnesses,  without  saying  what  the  instrument 

•  (e)  PoweH's  L.  D. ;  Peake's  L.  E. 
(P  See  Lord  Mansfield's  observations,  1  Burr.  549. 
ig)  Carleton  d.  Grifin  v.  Griffin,  1  Burr.  549. 
(h)  Band  v.  SeaweUy  3  Burr.  1773.    1  BL  R.  407. 
fi)  Lea  V.  Libb,  3  Mod.  263. 
(k)  Bond  V.  SeaweU,  3  Burr.  1773.  S.  C,  I  Bl.  Rep.  407. 
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wafi^  Del^i86ii9  J«  held  it  to  be  it  sufficient  execution:  And       vakt 
the  same  point  was  decided  by  Trevor^  C.  J.  (/)•    So  %         ir« 
dehtery  of  a  will  as  a  deed  has  been  held  to  be  a  suffi-  i 

ctent  publication  (m),  even  where  the  testator  represented 
It  to  tne  witnesses  to  be  a  deed,  and  the  form  of  attesUir' 
tion  was  '^  sealed  and  delivered  (/»)"  (2). 

Credible  mtne$$es»^-lt  seems  to  have  been  held  in  gene-  Credible  Wit- 
ral  that  an  ineampetent  witness  was  not  a  credible  witness.  """' 
And  in  the  case  of  Pendock  v.  Mackender  {o\  *  it  was  de-  «  iggQ 
oided  that  one  who  had  been  convicted  ol  petit  larceny 
was  an  incompetent  witness  to  a  will.    And,  in  conse- 
quence, the  Stat.  31  G.  2,  o.  35,  was  passed,  which  made 
a  witness  competent  notwithstanding  such  conviction. 

In  general,  a  devisee  or  legatee  under  a  will  was  incom- 
petent {p\  although  a  mere  executor  or  trustee  who  took 
no  beneficial  interest  under  a  will  was  held  to  be  compe* 
tent,(5)(l). 

(l)  In  PeaU  y.  Ougbf^  Comyns'  Rep.  197. 

^m;  8  Vin.  Ab.  125 ;  pL  13. 

(n)  Trimmer  v.  Jacksony  4  Bum's  Ecc.  L.  117. 

f«;  9  Wile.  18.  [WUles,  665,  S.  C] 

(p)  Hilyard  v.  Jennings,  Cartfa.  514.  HMfaat  d.  Anatey  v.  Dew- 
singy  2  Str.  1253 ;  Hardr.  331 ;  2  Balk.  691. 

(q)  Bettison  v.  Brondey,  12  East,  250,  where  the  wife  of  an  acting 
executor,  taking  no  beneficial  interest  under  the  will,  was  held  to 
be  a  conopetent  witness  to  prove  sanity.  So  in  Lovot  v.  JoUiffe,  1 
Bl.  R.  365,  an  executor  in  trust,  who  had  acted  under  the  wilf^Was 
permitted  to  prove  the  testator's  sanity.  In  Thfrrdl  ▼.  Holt,  1  Bar- 
nard. K.  B.  12,  a  trustee  was  bolden  to  be  a  ebod  witness  with- 
out releasing.  See  also  Goss  v.  Trctcj,  1  P.  Wms.  287,  where  a 
grantee,  taking  no  beneficial  interest  under  the  will,  wiCs  held  to 
be  competent  to  prove  the  execution  of  the  deed  to  himself.  [See 
also  Pkipps  V.  PUeherj  2  Marsh.  20.] 


(2)  [In  SweH  St  al.  V.  Boardman,  1  Mass.  Rep.  258,  it  seems  to 
to  have  been  supposed  that  tipuhlicaUon,  of  some  sort,  is  necessa- 
ry to  give  validity  to  a  will  The  court  of  Kentucky  held  that  the 
writing,  signing  and  attesting  of  a  will,  are  of  themselves  sufii- 
cient  publication.  Ray  v.  Walton,  2  Marsh.  73.  Lord  C.  J.  Gibbs 
says,  **  a  will,  as  such,  requires  no  publication  ;  be  publication  what 
it  may,  a  will  may  be  good  without  it — I  do  not  know  what  the 
publication  of  a  will  is.  I  can  only  suppose  it  to  be  that,  by  which 
a  person  designates  that  he  means  to  give  effect  to  a  paper .  as  his 
will."  7  Taunt.  361.  But  a  will  is  not  valid,  unless  it  appear  that 
the  testator  knew,  at  the  time  of  executing  it,  that  it  was  his  will." 
1  Mass.  Rep.  uH  $up»] 

(1)  [An  executor,  who  has  accepted  the  trust,  cannot,  in  Massa- 
chusetts, be  used  as  a  witness  to  support  a  ,wiU,  although  he  be  a 
mere  trustee,  having  no  devise  nor  legacy  given  him  therein — ^he 
bein^  a  party^  and  bable  eventually  for  costs. .  Durani  v.  Sturr  Ar 
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PART  But  a  doubt  prevailed,  whether  the  term  credible  relat- 

IT.         ed  to  the  time  of  attestation,  or  to  the  time  of  proof. 

^  In  the  case  of  Holdfast  d.  Aiutty  v.  Downng  (r),  Lee, 

BM?.*"*  ^'*'  ^'  ^'  *■*  delivering  the  judgment  of  the  Court,  observed, 

that  the  time  for  ascertaining  the  credibility  of  the  witness 

was  the  time  of  attestation  (2). 

In  the  case  of  fVyndham  v.  Chetwynd  (5),  it  was  held, 
that  an  attestation  by  a  witness  who  was  interested  at  the 
time  of  attestation,  but  whose  interest  was  discharged  be- 
fore his  testimony  was  required  to  establish  the  will,  was 
valid.  And  it  was  held,  that  payment,  or  a  release,  made 
an  attesting  witness  credible  within  the  meaning  of  the 
1691  statute  (<).  The  *  same  doctrine  was  afterwards  maintain- 
ed by  three  of  the  Judges  of  the  Common  Pleas  against 
the  opinion  of  Pratt,  C.  J.  in  the  case  of  Doe  d.  Hindtoii 
V.  Kersey  {u)  (1). 

By  the  stat.  25  G.  II.  c.  6,  sec.  1 ,  it  is  enacted,  that  if 
any  person  shall  attest  the  execution  t>f  any  will  or  codi- 
cil, to  whom  any  beneficial  devise,  legacy,  Slq.  except 
charges  on  lands,  &c.  for  payment  o(  any  debt,  shall  be 
given  or  made,  such  devise^  legacy,  &c.  shall  be  void,  and 
such  person  shall  be  admitted  as  a  witness  to  prove  the 
execution  of  such  will  or  codicil. 

By  sec.  2,  it  is  provided,  that  a  creditor  whose  debt  is 

(r)  2  Str.  1253. 
(s)  1  Burr.  417. 
(i)  Ibid. 

(u)  4  Burn's  Eecles.  L.  86.  Bac.  Ab.  tit.  JfiOs,  &c.  (D)  a  In- 
fra, 1692. 

-  -  _       1  - 

al.  11  Mass.  Rep.  527.  Sears  ▼.  DiUinghani  it  al.  12  ib.  360.  But 
as  he  is  competent  at  the  time  of  attestation  and  becomes  incom- 
petent only  by  accepting  the  trust,  the  will  may  be  proved  by  the 
testimony  of  the  two  other  witnesses.  Sears  v.  DiUingkam  Sc  al. 
«      ubi  sup. 

In  Pennsylvania,  an  executor'  plaintiff,  in  a  feigned  issue  to  try 
the  validity  of  a  will,  is  not  a  competent  witness,  being  liable  for 
costs.     Vansatd  v.  BoUeauy  1  Binney,  444. 

In  New  Jersey  and  Connecticut,  the  English  rule  is  adopted, 
that  an  executor  is  a  competent  witness  to  a  will,  unless  he  take 
an  interest  under  it.  Denn  v.  JUlen,  1  Penn.  Rep.  35.  HawUy  v. 
Brown,  1  Root,  494. 

Vid.  /n/m,  1701,  note  (1).    Supra,  Vol.  II.  775.] 

(2)  [The  same  doctrine  is  held  in  Massachusetts  and  Connecti- 
cut. Amory  v.  FeUowes,  5  Mass.  Rep.  219.  Sears  v.  DiUingkam  k 
al.  12  ib.  360— Comtcett  v.  hham,  1  Day,  35.    Swift's  Ev.  65.] 

(1)  [See  this  opinion  of  Pratt,  C.  J.  given  at  large,  in  a  note  to 
Corntoell  v.  Jskam,  X  Pay,  35.] 
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charged  on  lands  shall,  notwithstanding  such  charge,  be  a  part 

competent  witness.  iv. 
By  sec.  3,  a  witness  whose  legacy  has  been  paid  or  ac- 


cepted, and  released,  or  who  shall  have  refused  to  accept  Cw***^^  Wii- 
such  legacy  on  tender  made  (cr),  shall  be  admitted  as  a  "*"' 
witness,  &c. 

By  sec.  5,  a  legatee  dying  in  the  life-time  of  the  testator, 
or  before  he  shall  have  received,  or  released,  or  refused  to 
receive  his  legacy,  shall  be  a  competent  witness. 

By  sec.  6,  it  is  provided,  that  the  credit  of  every  such 
witness  shall  be  suoject  to  the  consideration  of  the  Court 
^nd  Jury,  &c.  as  in  all  other  cases  (2). 

But  the  statute  does  not  extend  to  all  interests  created 
by  a  will.  And  it  has  lately  been  decided,  that  one  who 
is  interested  at  the  time  of  the  execution  of  the  will, 
but  who  discharges  that  interest  previous  to  the  time  of 
his  examination,  is  not  a  good  witness  (y). 

*  One  to  whose  wife  the  will  gives  an  estate  in  fee  after  *  1692 
the  determination  of  a  life-estate,  is  not  a  good  witness, 
within  the  statute  (o),  although  the  wife  dies  after  the 

{x)  By  sec.  4,  such  refusal  shall  bar  his  claim  to  such  legacy ; 
and  after  such  acceptance  the  party  shaU  retain  the  legacy,  not- 
withstanding any  defect  in  the  will,  &c. 

(y)  Hatfield  v.  Thorp,  5  B.  &  A.  589. 

(o)  Hatfidd  V.  Thorp,  5  B.  &  A.  .589.  In  Doe  d.  Hindson  v.  Ker- 
sey, 4  Burn's  Ecc.  L.  97)  where  lands  were  devised  to  trustees  for  the 
benefit  of  the  poor,  and  two  of  the  trustees  who  were  attesting 
witnesses,  before  the  day  of  trial  conveyed  the  tenements  to  other 
persons,  a  majority  of  the  Court  were  of  opinion  that  the  will  was 
sufficiently  attested ;  but  Lord  Camden  differed  from  the  rest. 


(2)  [This  statute,  by  its  own  provisions,  expressly  extended  to 
all  the  British  colonies  and  plantations  in  America,  in  which  the 
statute  of  frauds,  &c.  (29  Car.  II.)  was,  by  act  of  assembly  or  by 
usage,  received  as  law ;  or  in  which  the  attestation  and  subscrip- 
tion of  a  witness  or  witnesses  were  made  necessary  to  devises  of 
lands,  tenements  or  hereditaments.  Under  the  diflerent  sections 
of  this  statute,  or  others  substantially  like  it,  are  the  following  de- 
cisions:— ^A  devise  or  legacy  to  a  witness  is  absolutely  void,  so 
that  a  conveyance  by  the  devisee  to  a  third  person  is  inoperative. 
Jackson  v.  Dennistori,  4  Johns.  311.  If  either  husband  or  wife  be 
a* witness  to  a  will  containing  a  devise  or  legacy  to  the  other,  such 
devise  or  legacy  is  void,  and  the  party  is  a  competent  witness  to 
the  will.  Jackson  v.  Woods,  1  Johns.  Cas.  63.  Jackson  v.  Duiiand, 
2  Johns.  Cas.  314.  A  witness  to  a  will  is  competent  to  prove  the 
execution  of  it,  though  his  wife  is  a  devisee  of  real  estate  in  the 
will,  if  he  and  his  wife  join  in  a  release  of  their  interest  under  it. 
Shower  V.  Corbett,  3  Har.  &  M*Hen.  513.  Though  all  the  witnesses 
are  legatees,  yet  neither  is  competent  to  prove  the  wiU,  unless  he 
releases.  Dickson  v.  Bates,  2  Bay,  448.  See  also  Sndgrove  v. 
Snelgrove^  4  Desauss.  274.] 


1002  ,    WILLS. 

PAST       death  of  the  testator,  before  the  determination  at  the  life- 
IF..         estate,  and  the  witness  survives  the  wife  {z). 

Where  an  attesting  witness  would  take  the  same  i9te- 


GMdSbk  Wit-  j^^i^  «jther  under  a  former  will  to  which  he  was  not  a  wit- 

"^'''  AOis,  or  under  a  latter  will,  he  stands  indifferent  in  point 

of  interest,   and  is  a  good  witness  to   prove   the  latter 

y ill  (a)(1). 

It  is  suflicient,  in  strictness  of  law,  to  call  any  one  of 
the  subscribing  witnesses,  who  on  production  of  the  will 
can  swear  to  the  execution  of  the  will  by  the  testator,  and 
the  subscription  by  the  witnesses,  in  his  presence,  to  thai 
will  (6)  (2).  But  whenever  the  will  is  disputed,  aN  th^ 
attesting  witnesses  ought  to  be  called  ;  and  upon  an  ianie 
out  of  Chancery,  that  Court  requires  that  they  shall  aU  be^ 
called  (c)  (3). 

Although  an  attesting  witness  swear  against  his  own  at- 
testation, he  may  nevertheless  be  contradicted,  and  the 
*  1693  will  may  be  established  by  means  of  other   *  testimo- 

(z)  5  B.  &  A.  589. 

(a)  Lord  AUesbury^s  case,  cited  1  Burr.  427. 

(b)  Longfrrd  v.  Eyrt,  1  P.  Wms.  741 ;  B.  N.  P.  264.  Loim  t. 
MUfj^  1  Bl.  Rep.  365.  GoodHtU  d.  JiUxander  ▼.  Ocvion,  4  Burr. 
2m  [lAfuftoyv.  ^Cormscfc,  2  Marsh.  (Ken.)  Rep.  m  HMw. 
ff^iUan^  1  Dallas,  94.  Tvnur  v  Turner,  1  Littell's  Rep.  lOa  Ihw- 
eU  V.  Hous^,  2  Rep.  Con.  Ct.  80.  Trustees  v.  Blount,  2  TayJor,  13. 
Denn  v.  Allen,  1  Penn.  Rep.  35.] 

(c)  Bootle  V.  BlundeU,  1  Cooper,  C.  R.  136.  In  a  suit  for  esta- 
blishjng  a  will  in  the  exchequer,  proof  of  the  attestation  of  one  of 
the  witnesses  only,  without  proof  that  the  others  are  dead  or 
abroad,  is  insufficient.     fVood  v.  Stone,  8  Price,  613. 


(1)  [gio,  a  witness  to  a  will,  who  holds  a  covenant  of  warranty 
from  the  testator,  stands  indifferent  between  the  heir  and  deTisee. 
7?iQmpson  v.  Shoeman,  1  Bibb,  401.] 

(2)  [Where  one  of  th^  witnesses  to  a  will  proved  bis  own  signa- 
twpa,  and  that  of  another  subscribing  witness  who  was  dead,  but  had 
no  recollection  of  seeinff  the  will  executed,  or  any  fact  in  relstion 
to  it ;  it  was  held  that  this  was  not  sufficient  proof  of  the  executloB 
«f  the  will,  but  that  the  third  subscribing  witness,  who  was  hy- 
ing within  the  jurisdiction  of  the  court,  ought  to  be  produced. 
Jackson  v.  Le  Orange,  19  Johns.  386.  In  Jackson  v.  Vandyke,  1  Coxe's 
Rep.  28,  a  will  purporting  to  be  attested  by  three  witnesses,  but 
proved  by  two  only,  who  said  nothing  concerning  the  third,  was 
ruled  to  be  sufficiently  proved  to  go  to  the  jury.  In  F6x  v.  S^amSf 
3  Yeates,  506,  it  was  held  that  on  an  issue  to  try  the  validity  of  a 
will,  where  two  of  three  subscribing  witnesses  prove  it,  and  no  evi- 
dence is  offered  of  the  hand-writinf  of  the  third,  who  is  out  of  the 
State,  the  declarations  of  such  third  witness,  impeaching  the 
ty  of  the  testator,  cannot  be  received.] 

f3)  [See  Supra,  1682,  note  (1).    Vol.  L  334,  note  (1).] 
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i^y  (^  W'    ^^^  even  if  all  the  attettiog  witnettMi  shoMld       pjuur 
swear  that  the  will  was  not  duly  executed,  it  would  be         iv. 
competent  to  the  devisee  to  establish  the  will  by  circuin-  » 

stantial  evidence  (0).    Where  a  surviving  witness  charges  ^"^^^f^r 
deceased  witnesses  as  accomplices  in  Im  attempt  to  estar  ®^^*^^* 
Uish  a  fraudulent  will,  evidence  of  the  good  characteni  of 
the  deceased  witnesses  is  admissible  in  answer  (/).    It  has 
been  seen  that  the  dying  declaration  of  a  deceased  witness 
is  admissible  in  evidence  to  impeach  a  will  (r). 

If  all  the  witnesses  be  dead,  proof  shdukl  be  given  of 
sir  hand-writing,  and  also  of  ttiat  of  the  testator,  and 
from  sQch  evidence  the  jury  may  presume  the  due  exe^fr- 
tion  of  the  will ;  althougn  it  do  not  appear  from  the  written 
form  of  attestation  that  the  witnesses  subscribed  the  wiH 
in  the  presence  of  the  testator  {hy  Where  one  of  die  at- 
testing witnesses  is  abroad,  it  seems  to  be  sufficient,  as  in 
other  instances  of  instrumentary  proof,  to  give  evidence 
of  his  hand-writing.  And  this  seems  to  be  dlowed  by  the 
practice  of  Courts  of  Equity,  as  well  as  in  Courts  of 
Law(i)  (2). 

It  seems  that  in  analog  to  the  case  of  a  deed,  if  it  be 
shown  that  diligent  inquiry  has  been  made  after  an  attest^ 

{d\  Lowe  V.  JoUiffe,  1  Bl.  R.  965 ;  Hud$on*a  case,  Skinn.  79.  Pike 
V.  Badmeringj  cited  2  Stra.  1096.  GoodUUe  v.  daytime  4  Burr< 
9984.    AusHn  v.  Blades,  B.  N.  P.  S64. 

(e)  Ibid. 

m  I  Camp.  210.  Doe  d.  fValker  v.  Sfej^Acnion,  3  Esp.  C.  284' 
4  Esp.  C.  50.    Sajn'Of  tit  CharoeUr. 

(g)  Sup'o,  462.     mighi  v.  LUOer,  3  Barr.  1244 ;  1  Bl.  Rep.  946. 

(h)  Hands  v.  James,  Coroyos's  Rep.  531 ;  Crojt  y.  PawUt,  2  Stra. 
1109.  Price  v.  Smith,  Willes,  1.  Lord  Randijfe  v.  Parkins,  6 
Dow.  202.  [See  Hopkins  v.  De  Oraffenreid,  2  Bay,  187.  Sampson 
V.  fTkUe,  1  M<Cord,  74.  EngUs  Sr  i3.  v.  Bruington,  4  Yeates,  345. 
Bauman  v.  BariUU,  3  Marah.  90.    CoUim  v.  EUwU,  1  Har.  &  J.  1.] 

(i)  See  Powel  v.  Ckaver,  2  Brown's  C.  C.  504.  Lord  Carrington 
V.  Payju,  5  Yes.  411.*  Orayson  v.  •^kinson,  2  Yes.  460. 

(1)  [An  attestinff^ witness  may  be  ofiered  to  disprove  the  sanity 
of  the  testator.    Hampton  ▼.  Garland,  2  Hayw.  147.] 

(2)  [Where  there  were  three  subscribing  witnesses  to  a  will  de« 
vising  lands  (in  Pennsylvania,  where  two  only  are  reouired)  one  of 
whom  only  appeared  before  the  register  and  proved  the  wiU  in  the 
usual  forni,aftsr  which  he  died — another  of  wlwm  was  a  devisee  and 
party  to  the  suit,  and  the  third  was  dead  and  his  hand-writing 
could  not  be  proved ;  it  was  held  that  evidence  might  be  given  m 
the  testator's  hand-writing,  which  together  vfith  the  oath  of  the 
witness  before  the  register,  was  deemed  sufficient  proof  of  the  ex- 
ecution of  the  will  MUsr  9i  tfl.  v.  Carofkers  Ir  a7.  6  Serg.  to 
Rawle,  215.] 

VOL.  III.  79 


1693  WILLS. 

PART       ing  witness^  at  the  place  where  the  devisor  lived,  and  ehe- 
lY.         where,  where  it  was  likely  that  he  might  be  *  found,  and 
that  no  intelligence  of  him  can  be  obtained,  and  the  other 


*  1694  witnesses  be  dead,  or  have  become  interested  subsequent- 
Secondary  ly  to  their  attestation,  evidence  of  the  hand-writing  of  the 
evi  encr,  latter  will  be  receivable  to  support  the  will  (i).  As  in  the 
case  of  a  deed,  it  seems  that  proof  by  witnesses  is  not  ne* 
cessary  where  a  will  is  thirty  years  old.  It  has  indeed 
been  questioned  whether  the  thirty  years  are  to  be  reckon- 
ed from  the  execution  of  the  will,  or  from  the  time  of  the 
decease  of  the  devisor.  But  as  the  rule  is  founded  upon 
the  probability  that  after  the  lapse  of  thirtv  years  the 
usual  judiciary  means  of  proof  are  unattainable,  it  should 
seem  in  principle  that  the  time  ought  to  be  computed  fipom 
the  execution  of  the  will  {I)  (1). 

(k)  M^Ktnirt  v.  Frastr^  9  Ves.  5.  Note,  that  the  will  in  that  case 
was  thirty  years  old,  and  the  testator  had  been  dead  for  twenty 
years ;  the  hand-writing  of  two  of  the  subscribing  witnesses  was 

e roved,  but  no  account  could  be  given  of  the  third.  An  objection 
eing  taken  to  the  proof,  the  Master  of  the  Rolls  observed,  that 
be  could  see  no  distinction  in  this  respect  between  a  will  and  a 
deed,  except  that  a  will  having  no  operation  till  the  death  of  the 
testator,  wanted  a  kind  of  authentication  which  the  other  possess- 
ed; but  he  cited  the  case  of  CunUfy.  ^JloUy  2  Elast,  183.  SuprOj 
Vol.  I.  p.  338.  and  held  that  the  will  had  been  sufficiently  proved. 

(I)  See  Calihorpe  v.  Gough,  at  the  Rolls,  4  T.  R.  707,  n;  where 
the  will  was  not  proved  by  witnesses,  and  it  was  said  at  the  bar 
that  it  need  not  be  proved  by  witnesses,  being  above  thirty  years 
old;  and  the  case  of  Muchery  v.  A/ewbM  was  cited,  where  Sir 
Lloyd  Kenyon,  Master  of  the  Rolls,  decided  that  a  will  above 
thirty  vears  old  should  be  read  without  proof,  although  the  testa- 
tor had  died  very  recently.  But  in  the  case  of  CaUhorpe  v.  €hugk, 
the  plaintiff,  who  was  heir  at  law,  admitted  the  will. 

(1)  [An  ancient  will  of  land,  which  has  accompanied  the  posses- 
sion for  thirty  years  or  upwards,  may  be  read  in  evidence  without 
proof  of  its  execution.  Shaller  v.  Brand,  6  Binney,  435.  In  or- 
der that  a  will  may  be  given  in  evidence  as  an  ancient  deed,  there 
should  have  been  a  possession  of  thirty  years  in  conformity  to  it 
since  the  testator's  death ;  a  lapse  of  thirty  years,  since  the  execu- 
tion of  it  by  the  testator,  is  not  sufficient.  Jackson  v.  Blamhanj  3 
Johns.  292.  A  will,  executed  nearly  eiffhty  years  ago,  was*  admit- 
ted in  evidence  as  an  ancient  deed,  although  possession  had  not 
followed  it ;  the  land  being  in  a  wild  and  uncultivated  state,  and  there 
being  certificates  of  its  execution,  and  of  its  being  recorded,  indors- 
ed on  it  by  persons  whose  hand- writing  could  be  proved,  and  which 
would  tend  to  show  its  existence  at  a  remote  period.  Jackson  v. 
Larroway,  3  Johns.  Cas.  283.    See  Vol.  L  345,  note  (1). 

In  those  States  where  the  probate  of  a  will  is  conclusive  in  an 
aetion  at  common  law  to  try  the  title  to  the  land  devised,  the  vpill, 
however  old,  would  probably  not  be  received  in  evidence,  unless  it 
had  been  admitted  to  probate.] 


LATENT  AMBIGUITIES?.  1694 

> 

In  the  late  case  of  Lord  Randiffe  v.  Parkyns  (//t),  the       pabt 
Lord  Chancellor  observed,   that  "in   a  court   of  law  a         iv. 
will  thirty  years  old,  if  the    possession   has  gone  under  ...........^ 

it,  proves  itself,  and  sometimes  without  the   possession.  Secondary 
but  always  with  the   possession,  if  the  signing  is  suffi-  «^i<^ence. 
ciently  ^recorded  (n).  But  if  the  signing  is  not  sufficiently  «  1695 
recorded,  it  would  be  a  question' whether  the  age  proves  its 
validity,  and  then  possession  under  the  will,  and  claiming 
and  dealing  with  the  property  as  if  it  had  passed  under  the 
will,  would  be  cogent  evidence  to  prove  the  duly  signing, 
though  it-fihould  not  be  recorded.'' 

In  the  case  of  a  will,  as  well  sa  in  that  of  any  other  in*  Latent 
strument  (o),  evidence  is  admissible  to  apply  its  terms  to  *"^"«««>«8* 
the  proper  objects,  as  to  show  what  is  comprehended 
within  the  description  of  the  estate  devised.     If  the  testa- 
tor devise  the  estate  purchased  by  j1.  or  a  fiinn  in  the  oc* 
cupation  of  £«,  it  is  matter  of  extrinsic  evidence  to  show 
what  estate  *d.  purchased,  or  what  farm  B.  occiipied  (p). 
Such  evidence,  it  has  been  seen,'  is  admissible  even  when 
there  is  an  ambiguity  in  the  application,  and  althouffh  no 
object  can  be  found  which  wholly  corresponds  with  the  de 
scription  given  in  the  will  of  the  intended  devisee,  or  of 
the  estate  devised  (9). 

In  addition  to  the  cases  cited  Supra,  1024,  5,  that  of 
Goodiiile  v.  Southern  may  be  referred  to,  where,  under  a 
devise  "  of  all  my  farm  and  lands,  called  Trogues  Farm, 
now  in  the  occupiation  o{A.  J?."  it  was  held  that  two  closes, 
pcurt  of  Trogues  Farm,  but  in  the  occupation  of  I#.  M. 
passed  under  the  devise,  and  t;hat  evidence  had  been  pro- 
perly admitted  of  a  notice  from  the  *  devisor  to  t.  M.  to  *  1696 
show  that  he  considered  these  closes  as  parcel  of  Trogues 
Farm  (r). 

(m)  6  Dow.  202. 

(n)  In  that  case  the  attestation  stated  that  the  testator  signed  in 
the  presence  of  the  witnesses,  but  did  not  state  that  they  signed  in 
his  presence. 

(0)  Supra.  Parol  Evidence.  Lord  Cheyney^a  case,  5  Rep.  68. 
Steede  v.  Berritr,  1  Freem.  292 ;  1  P.  Wms.  674 ;  2  P.  Wms.  137. 
142;  1  Ves.  231 ;  1  Atk.  411 ;  2  Ves.  216 ;  Arab.  175  ;  3  Ves.  148. 

(p)  1  Merivale,  65a 

(q)  Supra,  1024,  5.  [1013,  no<c(l),  1027,  note  (1).] 
(r)  GoodtitU  d.  Radford  v.  Southern,  1  M.  &  S.  299.  So  where 
the  testator  bequeathed  his  stock  in  a  particular  fund,  and  it  ap- 
peared that  he  had  not,  when  he  made  his  will,  any  stock  in  that 
fund,  having  lately  sold  out  and  purchased  into  another  fund,  evi- 
dence was  admitted  to  explaiif  the  mistake,  and  the  legacy  was  sa« 
tisfied  out  of  the  new  fund*    Selwood  v.  MUdmay,  3  Ves.  306. 
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rABT  Bot  tbe  ^poond  of  admitting  the  extirinsic  ^videiice  in 

IT.         mich  caies  m,  that  otherwise  ue  will  wo«ld  have  no  ope- 
ration whatsoever ;  where,  on  tbe  other  hand,  the  testator 


I^<««<  leaves  propertjr  corresponiinff  with  the  description  in  the 

smbifttitist*     ^jii^  evidence  is  never  admissmle  to  show  that  he  intended 

other  property  to  pass  {$). 

Biit  ambinities,  it  has  been  aeen  {i)t  which  arise  upon 
the  &ce  of  Uie  will,  cannot  be  removed  by  the  aid  of  ex- 
trinsic evidence ;  they  may  be  helped  by  construction,  bat 
never  by  averment.  An  apparent  uncertainty  may  be  re- 
moved by  a  comparison  of  the  diiferent  parts  of  tbe  will, 
and  thus  what  is  uncertain  as  to  the  meaning  of  the  testa- 
tor in  one  part,  may  be  explained  and  elucidated  by  the 
intention  which  he  has  clearly  expressed  in  another.  But 
if  these  means  be  insufficient,  and,  notwithstanding  theb 
application,  uncertainty  still  remains,  the  will  is  void ;  were 
it  otherwise,  it  wouM  enable  witnesses  to  make  wills  for 
testators  (a). 

In  some  instances,  nevertheless,  where  the  terms  of  a 

will  of  personal  property  have  been  doubtful,  extrinsic 

evidence  of  the  situation  and  circumstances  has  been  ad- 

*  1697  milted  for  the  purpose  of  aiding  the  construction.    *  The 

uSknStr        g^cipal  authority  for  this  is  the  case  of  Efmnereau  v. 

*"^^'*'^^*  Pap^  (jp),  where  the  testatrix  having  bequeathed  to  Mary 
Poyntx  the  sum  of  5002.  in  Long  Annuities,  and  other  sums 
to  other  legatees  by  the  same  description  to  the  amount  of 
1,300{.,  Ld.  Thurlow  admitted  evidence  that  the  testatrix 
had  oniv  120/.  per  aanasi^Loiig  Annuities,  in  order  to  n- 
plain  whether  the  testatrix  meant  to  give  legacies  to  die 
amount  of  1,3002.  ver  anniuMj  or  only  a  gross  sum  of  l,300L 
And  he  admitted  tne  evidence  on  the  ground,  that  upon 
the  face  of  the  will  itself  it  was  doubtful  whether  she  meant 
the  annual  sum,  or  the  gross  sum,  and  that  the  state  of 
her  fortune  showed  that  she  must  have  meant  tbe  latter. 
In  the  case  of  Masten  v.  Atcuten  (y),  already  referred  to, 
where  a  bequest  was  made  "  to  aU  md  every  the  howkab^^ 
evidence  was  admitted  that  the  testator  resided  in  Canter- 
bury, in  order  to  show  his  intention  to  apply  his  bequest 

(s)  Supra,  1026,  7.  Doe  d.  TNrreU  v.  ImM,  4  M.  ^  &  550, 
Moe  d.  Brown  v.  Broum,  IJ  East,  441.  Tytler  v.  DairympUj  9 
Meriy.  419. 

(t)  1000, 

(u)  By  tbe  Lord  Chancellor,  in  Baj^ie  v.  T%e  Momey  Generalj 
9  Atk.  239.     Ftrftfjnipro,  1014.  and  Ca9thd4m  v.  Turner,  3  Atk.  257, 
{x)  1  Bro,  C,  C.  472. 
fjf)  1  P,  Wms.  421 ,    Supr<t,  p.  1013.  note  (^), 
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to  the  hospitals  in  Canterbury,    If  k  man  grant  an  eitate       part 
for  life,  without  expressing  whether  for  his  own  life  or  for         rr. 

that  of  the  grantee ;  if  the  grantor  had  an  estate  in  fee,  the , 

grantee  will  take  an  estate  for  his  own  life ;  but  if  the  Apparent 
grantor  had  but  aa  estate  for  life  or  in  tail,  then  the  ambiguity. 
grantee  will  take  an  estate  for  the  life  of  the  grantor 
only  {z).  Althourt  this  has  been  relied  on  as  an  authority 
for  the  position)  mat  the  construction  of  a  will  may  be 
aided  by  eitrinsic  evidence  of  the  estate  which  the  testa- 
tor or  devisor  had  when  he  made  the  will  (a),  yet  it  seems 
•earceiy  to  warrant  it ;  for  there  the  evidence  is  given,  not 
for  the  purpose  of  putting  one  construction  rather  than 
another  upon  the  deed  itself,  but  in  order  to  apply  that 
which  is  the  true  and  certain  *  construction  of  law,  ac-  *  1698 
cording  to  the  nature  of  the  subject-matter  and  the  neces- 
sity of  the  case.  As  the  words  of  the  grantor  are  to  be 
taken  most  strongly  against  himself,  a  grant  of  an  estate 
for  life  is  construed  by  the  law  to  mean  for  the  life  of  the 
grantee,  as  being  more  beneficial  to  himself  than  one  for 
the  life  of  another  man  ;  here  is  no  uncertainty  until  that 
construction  is  applied  to  the  estate  itself;  and  then,  al- 
though it  turn  out  that  the  estate  of  the  grantor  was  not 
aufficient  to  enable  him  to  grant  for  the  life  of  the  grantee, 
yet  still  the  law  applies  the  grant  so  fe.r  as  the  subject- 
matter  admits,  and  gives  an  estate  for  the  life  of  the 
grantor.  The  case  of  Sdwood  v.  MUdmay  (6),  which  has 
been  cited  for  the  same  purpose,  is  also  open  to  similar 
temarks.  It  was  there  held,  that  if  a  teAtor  bequeath  so  - 
much  money  in  a  particular  stock,  it  is  a  specific  legacy  if 
the  testator  has  so  much  money  in  that  stock ;  but  that  it 
will  not  be  a  specific  legacy  if  the  testator  has  no  money 
in  that  stock.  Here  the  extrinsic  evidence  to  show  what 
estate  the  testator  had  is  not  admitted  for  the  purpose  of 
giving  a  preference  to  one  particular  construction  of  a  will 
doubtfol  in  its  terms ;  the  language  and  meaning  of  the 
terms  of  the  will  are  clear ;  the  doubt  arises  upon  their  ap- 
plication only;  and  then,  as  the  subject-matter  does  not 
admit  of  the  application  which  the  law  would  have  made, 
had  such  specific  stock  existed,  the  law  still  applies  the 
intention  so  manifested,  as  far  as  circumstances  will 
permit. 

It  is  difllicult  to  consider  the  admission  of  any  extrinsic 

(z)  Sbep.  Touchstone,  88 ;  2  B.  &  B.  551  j   Phillipps  on  £vv 
vol.  1. 474. 

(a)  Phillipps  on  Ev.  vol.  I.  474.  3cl.  ed* 

(lb)  3  Ves,  410, 
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PART       evidence  for  the  purpose  of  construing  a  will,  and    thus 
IT.         showing  the  testator's  real  intention,  in  any  other   light 
,  than  as  a  violation  of  the  general  rule.    The  great  princi- 

Apparent         pie  is,  that  a  testator's  meaning  shall  be  expounded  through 
ambiguiiy.       ^  medium  of  the  terms  which  *  he  has  used,  as  explained 
lo99  i,y  ihe  i^ij  of  legal  construction.     Where  the  rules  of  legal 
construction  fitil  to  extract  any  meaning,  or  where  they 
equally  warrant  a  number  of  diflerent  meanings,  to  admit 
parol  evidence  to  show  what  the  testator  really  meant,  is 
to  substitute  all  the  doubt  and  uncertainty  which  attends 
parol,  for  the  certainty  of  written,  evidence.     If  evidence 
of  his  situation  and  circumstances  be  admissible  for  the 
purpose  of  giving  the  true  construction  to  a  doubtful  in- 
strument, that  is,  for  the  purpose  of  showing  what  the  real 
intention  of  a  testator   was  where   his   expressions    are 
doubtful,  why  are  not  his  parol  declarations  also  admissible 
for  a  particular  purpose  f  Evidence  of  his  situation  and 
circumstances  are  not  admissible  but  for  the  purpose  of 
collecting  the  real  intention  of  the  party,  and  are  but  one 
mode  of  inferring  that  intention,  in  many  instances  less  de- 
sirable than  direct  oral  expressions  of  it.     Why  should  one 
extrinsic  light  for  exploring  a  doubtful  meaning  be  admit- 
ted, and  yet  another  be  excluded  ?  Again  ;  if  me  doctrine 
be  admitted  in  the  case  of  a  bequest  of  personal,  why 
should  it  be  rejected  in  the  case  of  a  devise  of  real,  pro- 
perty f  As  the  object  in  each  case  is  the  ascertainment  of 
the  real  situation  of  the  testator,  it  is  in  principle  difficult 
to  conceive  tha#there  should  be  any  diversity  as  to  the 
means  (c). 

(c)  In  the  late  case  of  SmUk  v.  Doe  d.  Lard  /ertey,  2  B.  &  B.  473, 
the  admissibility  of  extrinsic  evidence  for  the  purpose  of  construing 
the  terras  of  a  power  to  grant  leases,  was  incidentaUy  much  dis- 
cussed ;  and  the  opinions  of  the  learned  Judges,  which  were  deli- 
vered Mrtah'm,  differed  much  upon  that  point.  A  settJement-deed 
contained  a  power  to  grant  leases,  &c.,  so  as  there  were  contained 
in  every  such  lease  a  power  of  re-entry  for  non-payment  of  the 
rent  thereby  reserved.  A  lease  executed  by  virtue  of  this  power 
contained  a  proviso  for  re-entry  if  the  rent  of  21.  &c.  should  remain 
unpaid  for  nfleen  days  after  it  became  due,  and  no  sufficient  dis- 
tress oould  or  might  be  taken  on  the  premises.  Upon  the  trial  of 
an  ejectment  against  the  lessee,  evidence  was  admitted  that  the 
usual  and  accustomed  form  of  leases  of  the  estate,  as  well  prior  as 
subsequent  to  the  settlement  contained  a  conditional  power  of  re- 
entry similar  to  that  contained  in  the  lease  in  question.  The  ori- 
ginal power  referred  to  the  accustomed  rents,  services,  &c.  Judg- 
ment was  given  for  the  defendant  in  the  Court  of  King^s  Bench, 
but  reversed,  on  error,  in  the  Exchequer  Chamber,  and  the  latter 
judgment  again  was  reversed  in  the  House  of  Lords.  The  Lord 
ChanceUor,  Lord  Redesdale,  Abbott,  C.  J.,  Richards,  C.  B.,  Gra- 
ham and  Wood,  Barons,  and  Best,  J.  were  of  opinion  that  the  ex- 
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*  The  competency  of  an  attesting  witness  to  the  will       paht 
has   already   been  considered  (</).       Although   one  who         iv. 

*  takes  a  beneficial  interest  under  a  will  is  not  competent 

to  establish  it  by  his  testimony,  yet  executors  and  trus-  Competency. 
tees  who  take  no  beneficial  interest  are  competent  wit-     ^'^^/ 
nesses  (e)  (1). 

preasions  contained  in  the  power  were  to  be  considered  as  merely 
genera],  and  that  they  were  to  be  executed  with  reasonable  quali- 
ncations,  according  to  the  practice  of  courts  of  equity  and  of  con- 
veyancers. And  the  Lord  Chancellor,  Lord  Redesdale,  and  Rich- 
ards, C.  B.  held,  that,  inasmuch  as  the  instrument  which  gave  the 
power  referred  to  the  former  leases,  the  power  was  to  be  construed 
by  the  aid  of  such  former  leases  which  explained  what  was  meant 
by  the  proviso  for  re-entry.  But  Dallas^  C.  J.,  Park,  Holroyd, 
Burrough,  and  Richardson,  Judges,  were  of  opinion  that  the  terms 
of  the  power  were  express  and  unambiguous,  and  required  an  ab- 
solute and  immediate  right  of  re-entry  on  non-payment  of  rent,  and 
consequently  that  no  constructive  aid  could  be  derived  from  ex- 
trinsic evidence.  Bayley,  J.  was  of  opinion  that  the  terms  of  the 
power  were  ambi|^ous,  and  that  therefore  the  extrinsic  evidence 
was  properly  admissible  to  show  what  the  intention  of  the  settler 
really  was. 

Notwithstanding  the  case  of  Cooke  v.  Booth,  Cowp.  819;  supra, 
1032,  note  (p),  it  seems  to  be  now  settled  that  the  terms  of  a  deed 
cannot  be  construed  or  interpreted  by  the  acts  of  the  parties.  In 
the  case  of  IggtUden  v.  May  (7  East,  237),  the  Court  of  K.  B.  held 
that  a  covenant  in  an  indenture  of  lease  to  grant  a  new  lease  with 
all  covenants,  grants  and  articles,  as  in  the  said  indenture  contain- 
ed, did  not  bind  the  lessor  to  insert  a  covenant  of  renewal  in  the 
renewed  lease,  and  that  the  fact,  that  other  leases  Containing  such 
renewals  had  been  made  by  the  owners  of  the  inheritance,  could 
not  be  called  in  aid  to  construe  the  meaning  of  the  indenture.  The 
judgment  of  the  Court  was  afterwards  affirmed  in  the  Exchequer; 
and  in  giving  judgment,  Mansfield,  C.  J.  observed  upon  the  case  of 
Cooke  V.  Booth,  **  We  think  that  was  the  first  time  that  the  acts 
of  the  parties  to  a  deed  were  ever  made  use  of  in  a  court  of  law  to 
assist  the  construction  of  that  deed.  Suppose  the  original  lessor 
to  have  declared  in  the  presence  of  fifty  witnesses,  that  he  intended 
to  bind  himselfby  that  deed  to  a  perpetual  renewal,  his  declaration 
could  not  have  been  allowed  to  alter  the  construction  of  the  deed 
itself.  If  so,  why  should  the  subsequent  renewals,  which  are  not 
evidence  either  so  strong  or  so  unequivocal  as  the  declaration  of 
the  lessor,  be  allowed  to  alter  the  construction.''  And  see  Bayn- 
ham  V.  Guy's  Hospital,  3  Ves.  jun.  298 ;  TriUon  v.  Foote,  2  Bro.  C.  C. 
636;  Eaton  v.  Lyon,  3  Ves.  694. 

(d)  Supra,  1689. 

(e)  Supra,  786.  16D0. 


(1)  [Where  a  testator  devised  his  estate  to  a  society  incorporat- 
ed for  pious  and  charitable  purposes,  the  members  of  the  society 
(being  mere  trustees  to  convey  the  testator's  bounty  to  the  objects 
of  the  institution)  were  held  to  be  competent  witnesses  to  prove  the 
sanity  of  the  testator  when  he  made  his  will.    ^Tason  v.  Thatcher  ^- 
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PAST  if  the  obligee  devise  a  debt  to  the  obligor,  and  the  exe* 

IT.         cutor,  in  satisfaction  of  the  legacy,  delivers  up  the  bond 
'  to  the  obligor,  he  is  a  competent  witness  to  prove  the  sa- 

Compeieacy.  nity  of  the  testator ;  for  the  obligation  being  cancelled,  be 
cannot  be  charged  at  law  (/).  But  it  is  oOierwise  in  the 
case  of  a  mortgage ;  for  though  the  mortgage  be  caaeel- 
led,  the  right  being  transferred  does  not  re-vest  upon  can- 
celling the  deed  (f). 
Fraud.  Prima  fatie  evidence  of  a  will  may  be  rebutted  b^  proof 

of  fraud  (2) ;  as  that  the  supposed  will  is  a  mere  fitbrica- 

Cn  Gil  Ev.  by  Lorn,  290. 
(g)  Ibid. 


al,  7  Mass.  Rep.  398.  So  where  A.  devised  an  estate  te  the  ii 
taDts  of  the  first  society  in  Colchester  (Con.)  for  the  purpose  of  sup- 
porting a  school  in  the  society,  and  the  attesting  witnesses  were 
inhabitants  of  said  society — it  was  held  that  the  will  was  daly  exe- 
cuted :  For  the  inhabitants  of  the  society  took  no  beneficial  infe- 
rest,  but  were  mere  trustees  to  apply  the  estate  to  the  education  of 
children.  CamtoeU  y.  /«Aam,  1  Day,  95.  Swift's  Ev.  56.  And  in 
New  Hampshire,  where  the  testator  bequeathed  to  a  town  five 
thousand  aoUars  for  the  support  of  a  congregational  clergyinany 
and  also  devised  to  the  town  a  lar^  estate  for  the  support  of 
schools  (which  the  town  wag  hy  law  obhgtd  to  mpport)  and  the  attest- 
ing iKitnesses  were  inhabitants  of  the  town  and  members  of  the 
congregational  society,  and  annually  taxed  for  the  support  of  schools ; 
it  was  held  that  the  witnesses  were  "credible,"  and  the  will  was 
estabtished  by  their  testimony.  Eustis  v.  Parker^  1 N.  Hamp.  Rep. 
273.  This  decision  was  not  made  on  the  ground  that  the  mhabi- 
tants  of  the  town  were  mere  trustees  of  the  property  devised — but 
that  by  the  usage  of  N.  Hampshire,  the  members  of  public  corpora- 
tions are  competent  witnesses  in  all  questions  in  which  such  corpo- 
rations are  interested.    See  Vol.  II.  781,  note  (1).] 

(2)  [On  the  trial  of  an  issue,  to  ascertain  the  validity  of  a  wiQ 
impeaehed  on  the  ffround  of  imbecility  in  the  testator  and  fraud 
and  imposition  in  Ute  principal  devisee,  after  evidence  mven  that 
the  testator  was  under  the  control  of  that  devisee^  and  that  the 
cause  of  his  displeasure  against  a  son,  whom  he  almost  disinherit- 
ed, was  the  supposed  extravagance  of  the  son's  wife,  and  that  the 
principal  devisee  had  made  representations  to  that  effect  to  the  de- 
\  i:aur ;  it  was  held  that  evidence  of  the  general  good  character  and 
conduct  of  the  wife  was  admissible.  Uietrick  v.  DUtrick^  5  Serg. 
&  Rawle,  207.  In  such  a  case,  the  court  should  lean  in  favour  of 
admitting  evidence  to  enable  the  jury  to  judge,  from  a  considera- 
tion of  all  the  circumstances,  whether  the  testator  was  controlled 
by  improper  influence.  The  evidence  of  practice  on  the  intellect 
of  a  weak  man  is  usually  compounded  of  ingredients  so  various  in 
their  nature,  and  remote  in  their  consequences  and  connexion,  that 
the  question  of  relevancy  is  often  of  very  difficult  solution*  Per 
Gibson,  J.  6  Serg.  &  Rawle,  56,  Patterson  v.  PaUerwn.  In  that 
case,  in  connexion  with  evidence  of  a  conspiracy  between  the  tes- 
tator's father  and  mother,  and  of  fraud  ana  imposition  on  his  wife. 
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tioQy  or  that  it  was  obtained  by  fraud,  as  by  the  substitu*  pabt 

tion  of  a  false  instrument  for  the  one  which  the  party  real'-  ly. 
ly  intended  to  execute  (A) ;  or  that  it  was  obtained  by 


duress,  or  by  proof  of  the  incompetency  of  the  party  to  Fraud, 
make  a  will  by  reason  of  coverture  (t),  *  or  infancy  (i),  *  1702 
or  b}r  proof  of  the  want  of  sound  memory  and  under- 
standing. 

In  the  first  place,  the  law  presumes  every  one  to  be  Capacity, 
sane  till  the  contrary  aj^ear  ^  the  burthen,  therefore,  of 
proof  is. cast  upon  those  who  impeach  the  understanding 
of  a  testator  (2),  by  evidence  applicable  to  the  time  of  the 

(h)  Doe  V.  Men,  8  T.  R.  147. 

(i)  See  the  stat.  34  ^  35  H.  8.  e.  5.  s.  14.  But  a  feme  covert 
may  dispose  of  property  b^  will  which  she  holds  in  auter  droU  as 
executrix  (Seammell  v.  Wtlkinton,  d  East,  552),  or  under  a  power 
contained  in  the  marriage  settlement  Driver  v.  T^^onwon,  4  Taunts 
2d4.  And  courts  of  equity  have  gone  so  far  as  to  say,  that  a  mar- 
ried woman  who  has  a  separate  estate  may  make  a  will  without  a 
power.  Per  Mansfield,  C.  J.  4  Taunt.  297.  [See  Osgood  v.  Breeds 
12  Mass.  Rep.  525.] 

(k)  See  the  stat.  34  &  35  H.  8.  c.  5,  s.  14. 

(I)  WTiite  V.  WiUon,  13  Ves.  jun.  89 ;  6  Cruise,  15.  But  in  the 
case  of  WaUU  v.  Hodgson  (Chitty's  R.  300),  it  was  said  that  it  is 
incumbent  on  a  devisee  who  sets  up  a  will  to  prove  not  only  the 

evidence  was  admitted  that  the  estate  came  by  the  wife,  that  it  was 
valuable,  and  that  she  had  been  practised  upon  to  induce  her  to 
consent  that  it  should  be  converted  from  real  into  personal  proper-  M 
ty. — The  testator  having  given  her  only  **  her  gold  watch,  with  all 
her  wearing  apparel,  her  saddle  and  bridle,  with  her  spinning 
wheel  and  reel,^'  it  was  held  that  the  evidence  admitted,  taken  in 
connexion  with  the  other  matters,  might  have  a  powerful  and 
proper  influence  on  the  event  of  the  eause.  In  ladings  if  nl^  v. 
Iddings,7  Serg.  &  Rawle,  115,  Til|^hman,  C.  J.  says,  that  in  such 
cases,  '<  it  is  very  proper  that  the  jury  should  be  informed  of  all 
circumstances  attending  the  drawing  and  execution  of  the  will. 
Who  were  present,  what  the  testator  said,  whether  any  person  in- 
terfered, or  prompted  him  in  giving  the  instructions — all  these  and 
other  circumstances  might  be  material.*'  Accordingly  it  was  held, 
in  that  case,  that  the  scrivener,  who  stated  that  the  testator  fur- 
nished him  with  the  nfatter  of  the  will,  might  be  asked  on  cross-ex- 
amination what  the  instructions  were — solely  however  with  a  view 
to  the  state  of  die  testator's  intellect,  Slc,  for  if  he  was  sound  and 
free  from  undue  influence,  the  will  must  stand  as  it  was  written, 
without  regard  to  the  instructions.  In  Irish  v.  Smithy  8  Ser^.  & 
Rawle,  573,  it  was  held  that  where  in  such  case  an  earlier  will  is 
attempted  to  be  established,  a  cancelled  will,  in  the  testator's  hand- 
writing, and  found  among  his  papers,  made  at  an  ^tecedent  pe« 
riod,  when  his  understanding  was  unquestionable,  and  he  was  not 
assailed  by  intrigue,  may  be  given  in  evidence,  to  show  what  were 
then  his  intentions  as  to  the  disposition  of  his  property.  Vid*  Jnjra, 
1715,  noU  (2).    Sitpra,  1684,  note  (2).] 

VOL.  in.  80 


1702  WILLS. 

PiiRT       transaction  sought  to  be  affected  (1).    On  the  other  hand, 
IT.         it  is  to  be  presumed  that  a  man's  mind  remains  unchang- 
—.....  ed  till  the  contrary  appear ;  when,  therefore,  lunacy  has 
Capacitj.        been  once  established,  it  is  incumbent  on  him  who  alleges 
the  validity  of  the  act  to  prove  that  it  was  done  at  a  lucid 
interval,  during  which  the  party  was   sane   and  compe- 
tent (m)  (1). 

formal  reqaisites  under  the  Statute  of  Frauds,  but  he  must  also 
riiow  the  devisor  to  have  been  of  a  sound  and  disposing  nmid« 
That  is,  it  seems,  where  the  sanity  of  the  testator  is  the  question  in 
dispute ;  in  others,  the  will  itself,  where  its  provisions  are  sensible 
and  reasonable,  would  afford  ample  prima  facie  evidence  to  throw 
the  burthen  of  proof  upon  the  heir.  Mseverationi  tua  turn  compo- 
UmMssM  nfranUJidem  ade$$t  prohari  convenU.  L.  5,  Cod.  de  Co- 
diciU.  On  me  other  hand,  insanity  apparent  on  the  fkce  of  the 
will  threw  the  burthen  of  proof  on  the  testamentary  heir.  L.  97.  ff. 
de  Condit. 

(m)  The  maxim  Is,  stmel  Juribundus  semper  JUribundus  jprtEsumi' 
tur.  It  is  not  enough  to  show  that  the  act  was  actut  saptenti  con- 
veniens, for  that  may  happen  many  ways ;  but  it  must  be  proved  to 
be  actus  sapientis,  and  to  proceed  from  judgment  and  deliberatioD, 
or  else  the  presumption  continues.  Lord  Nottingham's  MS.  Co. 
Litt  by  Butler,  note  J  85. 

Lord  Thurlow,  in  the  AUomey  Qeneral  v.  ParrUher  (3  Bro.  C.  C. 
443),  observed,  ^  If,  however,  derangement  be  alleged,  it  is  clearly 
incumbent  on  the  party  alleging  it  to  prove  the  same ;  but  if  the 
deranffement  be  proved,  or  be  admitted  to  have  at  any  thne  existed, 
and  a  lucid  interval  be  alleged  to  have  taken  place,  the  burthen  of 
^proof  attaches  to  the  party  aiUeging  such  lucid  interval,  who  must 
7show  sanity  and  competency  at  the  particular  period  when  the  act 
was  done  to  which  the  lucid  interval  refers.  And  it  certainly  is  of 
equal  importance,  when  any  derangement  at  any  period  has  been 
established,  that  the  evidence  in  support  of  a  lucid  interval  should 
be  as  strong  and  demonstrative  as  where  the  object  of  proof  is  to 
establish  derangement  itseff." 

In  Swinbum,  78,  it  is  observed,  *'  So  every  man  is  presumed  to 
have  the  right  use  of  his  reason  until  the  contrary  be  proved ;  which 
being  proved,  then  he  is  presumed  to  continue  still  void  of  it  unless 
he  were  so  for  a  short  time,  and  in  some  particular  actions  only, 
and  not  continually  for  a  long  space,  as  for  a  month  or  more,  or 
unless  he  fell  into  some  phrenzy  upon  some  accidental  cause,  which 
is  afterwards  removed,  or  unless  it  be  a  long  time  nnce  he  was 
assailed  by  the  malady,  for  in  all  these  cases  he  is  not  presumed 
to  continue  in  his  former  furor  or  malady."' 


(1)  [Kinlock  v.  Palmer,  1  Rep.  Con.  Ct.  225.  .Dickson  v.  Fan 
Dusen^  5  Johns.  144.  Lessee  of  thge  v.  Fishtr  tfal.l  Peters'  Rep. 
163.  aec.  If  a  person,  who  has  been  placed  under  guardianship  as 
non  compos  mentis,  be  restored  to  his  reason,  he  is  capable  of  mak- 
ing a  wul,  though  the  letters  of  guardianship  remain  unrevoked. 
Stone  V.  Damon  if  ql.  12  Mass.  Rep.  48a  Where  the  mental  debi- 
lity of  a  testator  is  the  consequence  of  age,  there  is  less  prestunp- 
tion  of  sanity  at  the  time  of  the  execution  of  the  will,  than  where  the 
mental  malady  is  ordinary  lunacv.  TVmer  v.  Ttimer,  1  Litteirs 
Rep.  102.] 


CAPACITY.  *  1703 

*  The  fllkithorities  on  the  subject  state,  that  no  person  part 

who  is  nan  compos  (n)  can  make  a  will ;  and  the  tenn  com-  ly. 
prehends  not   only   idiots    and   lunatics,   but   all   other 


persons  who  from  natural  imbecility,  disease,  old  age,  or  Non  compos, 
any  other  such  causes,  are  incapable  of  managing  their  ^^o* 
own  affairs  (o).  The  words  mean  the  same  with  the 
English  words  ^^  of  unsound  mind  (p)."  An  old  man  be- 
come childish,  or  so  forgetful  as  not  to  remember  his 
own  name,  cannot  make  a  will ;  neither  can  a  drunkard, 
who  by  excessive  intoxication  is  deprived  of  the  use  of 
his  understanding  and  reason  {q)  (IV  And  according 
to  Lord  Coke  (r),  to  make  *  a  will  valid  it  is  not  enough  *  1704 

(n)  A  non  compos  is  excepted  out  of  the  stat.  32  Hen.  8.  c.  1. 

(0)  Ex  parte  Cranmer^  12  Ves.  jun.  445  ;^ex  parte  GUlarn^  2  Ves. 
jun.  567. 

(p)  See  ex  f  arte  Bmmsley,  3  Atk.  168 ;  1  Bl.  Comm.  304.  Ridge- 
way  V.  Darunn^  8  Ves.  jun.  67. 

(q)  6  Co.  23. 

(r)  Marquis  of  fVinchester^a  case,  6  Co.  23,  a.  See  also  Swin- 
burn,  77.  Although  a  man  be  incapable  of  conducting  his  own 
affairs,  he  is  still  answerable  for  his  criminal  acts,  if  he  possesses 
a  mind  capable  of  distinguishing  right  from  wrong.  In  the  late  case 
of  Tke  King  v.  Bellingham,  the  prisoner,  in  his  defence  to  a  charge 
of  having  murdered  Mr.  Perceval,  avowed  that  he  was  justified  m 
what  he  had  done,  because  his  Majesty's  government  had  refUsed  to 
redress  certain  grievances  of  which  he  complained.  Mansfield,  C.  J. 
in  summing  up  to  the  Jury,  observed,  "  In  another  part  of  the 
prisoner's  defence,  which  was  not  however  urged  by  himself^  that 
at  the  time  of  the  commission  of  the  crime  he  was  insane. — 
With  respect  to  this  the  law  is  extremely  clear.  If  a  man  were  de- 
prived of  all  power  of  reasoning,  so  as  not  to  be  able  to  distinguish 
whether  it  was  right  or  wrong  to  commit  the  most  wicked  trans- 
action, he  could  not  certainly  do  an  act  against  the  law ;  such  a 
man,  so  destitute  of  all  power  of  judgment,  could  have  no  intention 
at  all.  In  order  to  support  this  defence,  however,  it  ought  to  be 
proved  by  the  most  distinct  and  unquestionable  evidence,  that  the 
criminal  was  incapable  of  judging  between  right  and  wrong.  It 
must  in  fact  be  proved  beyond  ail  doubt,  that  at  the  time  he  com- 
mitted the  atrocious  act  with  which  he  stood  charged,  he  did  not 
consider  that  murder  was  a  crime  against  the  laws  of  God  and 
nature.  There  is  no  other  proof  of  insanity  which  will  excuse 
murder  or  any  other  crime." 

'^  There  are  various  species  of  insanity.  Some  human  beings 
are  void  of  all  power  of  reasoning  from  their  birth  ;  such  cannot 

■■*'™  ^  ■■■■■  ■■■■■■■-■I  ■      "  -  ■■■■■■,■■»■■■  ■  ■  i^^^^^^^^mm^m^^^^^^ 

(1)  [Old  age  alone  will  not  disqualify  a  person  from  making  a 
will.     VanMst  v.  Hunter,  5  Johns.  Ch.  Rep.  158. 

Drunkenness,  merely  of  itself,  is  no  legal  exception  to  the  validi- 
ty of  a  will,  unless  it  absolutely  disables  the  party  from  disposing 
of  his  estate  with  intelligence  and  roa>?on.  Per  Yeates,  J.  Starret 
V.  Douglas f  2  Ypfltes,  48.] 


1704  WILLS. 

FABT      for  the  testator  to  have  had  memory  taflicitot  to   an- 
iv.         8wer  familiar  and   usual   questions,   Imt  he  must   have 


m^m 


be  goilor  of  any  crime.  There  is  another  species  of  madness, 
in  which  persons  are  subject  to  temporary  paroxysms,  in  which 
^hey  are  guilty  of  acts  of  extravagance;  this  is  called  lunacy. 
If  these  persons  were  to  commit  a  crime  when  they  were  not  afiect- 
ed  with  the  malady,  they  would  be,  to  all  intents  and  purposes, 
amenable  to  justice ;  so  long  as  they  could  distinguish  good  firom 
evil,  so  long  would  they  be  answerable  for  their  conduct.  There 
is  a  third  species  of  insanity,  in  which  the  patient  fancies  the 
existence  or  injury,  and  seeks  an  opportunity  of  gratifying  revenge 
by  some  hostile  act.  If  such  a  person  were  capable,  in  other 
respects,  of  distinguishing  right  from  wron^,  there  is  no  excuse 
for  any  act  of  atrocity  which  he  may  commit  under  this  descrip- 
tion of  derangement.  The  witnesses  who  have  been  called  to 
support  this  extraordinary  defence  have  given  a  very  singular 
account,  in  order  to  show  that  at  the  time  ofthe  commission  of  the 
crime  the  prisoner  was  insane.  What  may  have  been  the  state 
of  his  mind  some  time  ago  is  perfectly  immaterial ;  the  single 
question  is,  whether,  when  he  committed  the  offence  charged 
upon  him,  he  had  sufficient  understanding  to  distinguish  good  from 
evil,  right  from  wrong,  and  that  murder  was  a  crime  not  only  against^ 
the  law  of  God,  but  against  the  laws  ofthe  country." 

Thomas  Bouier  was  tried  at  the  Old  Bailey,  on  the  2d  of  July 
1812,  for  wilfully  and  maliciously  discharging  a  blunderbuss  load* 
ed  with  bullets,  at  William  Burrowes,  and  wounding  him  with  the 
contents  in  the  neck  and  back,  under  circumstances,  as  they  were 
disclosed  by  the  evidence,  which  manifested  considerable  ilJ-wiil 
towards  the  prosecutor,  and  design  in  the  execution  of  his  purpose. 
The  defence  set  up  was  insanity  occasioned  by  epilepsy. 

Elizabeth  Haden,  the  housekeeper  of  the  prisoner,  deposed,  Aat 
he  was  seized  with  an  epileptic  fit  on  the  9th  of  July  1811,  and 
was  brought  home  apparently  lifeless,  since  which  time  she  had 
perceived  a  great  alteration  m  his  conduct  and  demeanor.  He 
would  frequently  dine  at  nine  o'clock  in  the  morning,  eat  his  meat 
almost  raWy  and  lie  on  the  grass  exposed  to  rain  ;  his  spirits  were 
so  dejected,  that  it  was  necessary  to  watch  him  lest  he  should 
destroy  himself. 

Mr.  Warfourton,  the  keeper  of  a  lunatic  asylum,  deposed,  that  it 
was  characteristic  of  insanity,  occasioned  by  epilepsy,  tor  the  patient 
to  imbibe  violent  antipathies  against  particular  individuals,  even  his 
dearest  friendsj  and  a  desire  of  taking  vengeance  upon  them,  &om 
causes  wholly  imaginary,  which  no  persuasion  could  remove ;  and 
yet  the  patient  might  be  rational  abd  collected  upon  every  odier 
subject.  He  had  oo  doubt  ofthe  insanity  of  the  prisoner,  and  said 
he  could  not  be  deceived  by- assumed  appearances. 

A  commission  of  lunacy  was  produced,  dated  the  17th  of  June 
1812,  and  an  inquisition  taken  upon  it,  whereby  the  prisoner  was 
found  insane,  and  to  have  been  so  from  the  SOth  of  March  then  last. 

8ir  Simon  Le  Bl^nc,  before  whom  the  trial  took  place,  after 
summing  up  the  evidence,  concluded  by  observing  to  the  Jury,  that 
it  was  for  tnem  to  determine  whether  the  prisoner,  when  he  com- 
mitted the  offence  with  which  he  stood  charged,  was  or  was  not 
incapable  of  distinguishing  rieht  from  wrong,  or  under  the  influence 
of  any  illusion  in  respect  of  the  prosecutor,  which  rendered  his 


CAPACITY.  *  1705 

had  a  disposing  mind,   *  so   as  to   have  been  able  to       part 
make  a  disposition  of  his  estate  with  understanding  and         iy. 
teason  (1).  


mind  at  the  moment  insensible  of  the  nature  of  the  act  he  was  about 
to  commit ;  since  in  that  case  he  would  not  be  legally  responsible 
for  his  conduct.  On  the  other  hand,  provided  they  should  be  of 
opinion,  that  when  he  committed  the  offence  he  was  capable  of 
distinguishing  right  from  wrong,  and  was  not  under  the  influence  of 
such  an  illusion  as  disabled  him  fVom  discerning  that  he  was  doing 
a  wrong  act,  he  would  be  amenable  to  the  justice  of  his  country, 
and  guilty  in  the  eye  of  the  law. 

The  Jury,  aAer  considerable  deliberation,  pronounced  the  }Mri- 
/soner  guUty. 

So,  according  to  the  text  writers,  these  defects,  whether  perma- 
nent or  temporary,  must  be  unequivocal  and  plain,  not  an  idle 
frantic  humour,  or  unaccountable  mode  of  action,  but  an  absolute 
dispossession  of  the  free  and  natural  agency  of  the  human  mind 

11  Hale's  P.  C.  c.  4).  Accordin^^  to  Lord  Hale,  the  best  criterion 
le  could  think  of  for  distinguishing  between  total  and  partial  insa- 
nity, was  this :  **  If  a  person  labouring  under  melancholy  distem- 
pers hath  yet  as  great  understanding  as  ordinarily  a  child  of  four- 
teen years  hath,  such  a  person  may  be  guilty  of  treason  or  felony." 
Hale^s  P.  C.  30. 

In  AnuMs  case,  the  prisoner  was  indicted  for  maliciously 
shooting  at  Lord  Onslow.  No  doubt  could  exist  of  his  being  to 
a  certain  extent  deranged,  and  that  he  had  greatly  misconceived 
the  conduct  of  Lord  Onslow.  From  the  evidence,  however,  it 
appeared  that  he  had  formed  a  regular  design,  and  prepared  the 
proper  means  for  carrying  it  into  effect.  It  was  stated  by  the  Court 
to  the  Jury,  that  he  could  not  be  guilty  if  he  did  not  know  what 
he  was  doing ;  but  that  partial  insanity  would  not  excuse  him,  but 
he  must  have  laboured  under  such  a  deprivation  of  reason  as  ren- 
dered him  as  senseless  as  a  bru:e  or  an  infant. 

In  the  case  of  the  Eari  of  Ftrrtra  (State  Trials),  although  it  was 
proved  that  his  lordship  was  occasionally  insane,  and  mcapable 
from  his  insanity  of  knowing  what  he  did,  or  judsing  of  the  conse- 
quences of  his  actions,  yet  as  it  appeared,  that  when  he  committed 
the  oflTence  he  had  capacity  sufficient  to  form  a  design,  and  know 
its  consequences,  he  was  found  guilty  and  executed. 

William  Whitehaving  paid  bis  addresses  to  Maria  Bally,  a  young 
schoolmistress,  who  subsequently  forbade  his  visits,  he  shot  her 
with  a  pistol,  in  the  presence  of  her  scholars.  The  fact  being 
proved,  three  witnesses  were  brought  forward  to  prove  his  insanity ; 

but  as 

(1)  [Lessee  of  Hoge  v.  Fisher  if  al.\  Peters'  Rep.  164,  per  Wash- 
ington, J.  occ.  If  a  testator,  at  the  time  of  dictating  his  will,  have 
anfficient  discretion  for  the  purpose,  and  be  able  to  recollect,  at 
the  time  of  executing  it,  the  particulars  he  has  dictated — this  is 
evidence  of  a  sound  and  disposing  mind  and  memory.  Hathom  if 
al.  V.  i^tng,  8  Mass.  Rep.  371.  There  is  no  standard  by  which  a 
testator's  understanding  is  to  be  weighed,  but  one — and  that  is — 
had  he  such  a  portion  of  understanding  as  would  enable  him  to  do 
jany  binding  act  ?  Per  Duncan,  J,  7  Serg.  &  Rawle,  95,  RaiMer 
tf  al.  V.  Tryon  if  aL] 
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ImpoituDitj. 


Question  of 

fact« 


*  Swrnburn  observes  (p.  72>,  that  ^^  the  sane  memcNry 
for  making  a  will  is  not  at  all  times  when  the  party  can 

*  speak  yea  or  no,  and  hath  life  in  him,  but  he  ought  to 

»  I7Q7  have  judgment  to  discern,  and  be  of  perfect  memory,  oth- 
erwise the  will  is  void ;  and  therefore  the  evidence  ought 
to  go  to  this  extent.'' 

According' to  the  ecclesiastical  law,  importunity,  in  its 
legal  acceptation,  to  avoid  a  will,  must  be  such  as  the  tes- 
tator is  too  weak  to  resist,  and  in  such  a  degree  as  to  take 
away  his  free  agency  («)  (1)- 

The  question  of  sanity  is  so  peculiarly  a  question  of  iact 
for  the  decision  of  a  Jury,  that  a  will  of  a  real  estate  can- 
not be  set  aside  in  equity,  without  being  first  tried  at  law 
on  an  issue  ofdevisavit  vd  non  {t). 

The  nature  of  the  evidence  requisite  to  prove  the  insa- 
nity of  the  testator  on  the  one  hand,  or  to  establish  his  sa- 
nity on  the  other,  is  too  obvious  to  require  comment. 
Evidence  for  the  first  of  these  purposes  consists  principally 

but  as  they  merely  deposed  to  dejection  of  spirits,  manifested  pre- 
vious to  the  murder,  he  was  found  guilty  and  executed.  ColliBSon 
on  Lunacy,  vol.  I,  p.  474. 

In  HduyUUPa  case,  1800  (lb.  480),  the  prisoner  was  tried  for  high 
treason,  and  the  overt  act  laid  was  the  firing  at  the  King  at  Dra- 
ry-lane  Theatre ;  previous  insanity  was  proved,  manifested  1^  i|Cts 
which  were  continued  nearly  up  to  the  time  of  the  imputed  oraioe. 
Lord  Kenyon  stated,  that  as  the  prisoner  was  deranged  immedi- 
ately before  the  offence  was  committed,  it  was  improbable  that  he 
had  recovered  his  senses  in  the  interim  ;  and  although,  were  they 
to  run  into  a  nicety,  proof  might  be  demanded  of  his  insanity  at  the 
precise  moment  when  the  act  was  committed,  yet  there  being  no 
reason  for  believing  him  to  have  been  at  that  moment  a  reasonable 
and  accountable  being,  he  ought  to  be  acquitted. 

''  A  drunkard,"  saitb  Lord  Coke,  ^  who  is  voluntarius  dametij 
hath  no  privilege  thereby,  but  whatsoever  hurt  or  ill  he  doth  is 
aggravated  b]^  bis  drunkenness.  A*afn  omne  crimen  tbrietas  et  in- 
cendit  et  detegti,^*    1  Inst.  247. 

(s)  P.  C.  in  Kirdeside  v.  Harrison^  2  Phillimore,  55J. 

(t)  Bransby  v.  Kerridge,  1  Eq.  C.  Ab.  406. 


(1)  [A  man  has  a  rieht,  by  fair  argument  or  persuasion,  to  induce 
another  to  make  a  will,  and  even  to  make  it  in  his  favour.  There- 
fore, on  an  issue  to  try  the  validity  of  a  will,  evidence  is  not  admis- 
sible that  one  of  the  devisees  '<  had  by  various  discourses  intimated 
that  he  had  procured  the  will  to  be  made,  and  that  the  same  was 
read  to  him,  and  that  he  had  given  the  reasons  why  his  brothers 
and  sisters  had  got  so  small  a  portion."  Miller  fy  al.  v.  JtfiUcr,  3 
Serg.  &;  Rawle,  267.  See  Supra,  1701,  note  (2).  Swinbum,  Part 
ii.  sec.  5.  Style,  427.  Whenever  a  will  is  made  by  interrogatories, 
the  court  must  be  more  upon  its  guard  against  importunity,  and 
more  strict  in  requiring  proof  of  spontaneitv  and  volition  than  it 
would  be  in  ordinarv  rases.     Per  Sir  John  Nirholl.  1  Phillemore, 

r>8.i 
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in  the  proof  of  such  acts  dcme,  and  declarations  made  by       part 
the  party,  as  are  inconsistent  with  sanity  (tc)  (2)*  iv. 


(u)  Swinburn  obserres,  that  it  is  a  hard  and  difficult  point  to 
prove  a  man  not  to  have  the  use  of  his  understanding  or  reason ; 
and  therefore  it  is  not  sufficient  for  a  witness  to  depose  that  the 
testator  was  road,  or  beside  his  wits,  unless  a  sufficient  reason  can 
be  given  to  prove  this  deposition,  as  that  he  saw  him  do  such  acts, 
or  heard  him  speak  such  words,  as  a  person  having  reason  would 
not  have  done  or  spoken.    Swinburn,  72. 

(2)  [The  law  hisis  placed  the  subscribing  witnesses  about  the  tes- 
tator to  ascertain  and  judge  of  his  capacity ;  Htyward  v.  Hazard^ 
1  Bay,  335.  Qhast  S(  al.  v.  Lincoln^  3  Mass.  Rep*.  337 ;  they  therefore 
may  testify  as  tp  the  opinum  they  formed  of  the  testator's  mind  at 
the  time  of  executing  the  will.    PooU  St  al,  v.  Richardaonj  3  Mass. 
Rep.  330.    Other  witnesses  may  testify  to  the  appearance  of  the 
testator,  and  to  particular  facts,  from  which  the  state  of  his  mind 
may  be  inferred ;  but  not  as  to  their  opinion  or  judgment  merely 
of  his  sanity  or  insanity,  without  stating  the  facts  from  which  they 
draw  their  conclusions,  tfrtd.    Buckminster  Si  al,  v.  Perry^  4  Mass. 
Rep.  593.  Rambler  if  al,  v.  Tryon  Sr  al,,  7  Serg.  &  Kawle,  92.    An 
inference  of  infirmity  of  mind  cannot  be  drawn  from  a  conversa- 
tion between  the  testator  and  a  witness,  without  disclosing  what 
that  conversation  was.  kish  v.  SmUK,  8  Serg.  &  Rawle,  573.  Phy- 
sicians may  be  asked,  whether  from  the  circumstances  of  the  tes- 
tator, and  the  symptoms  they  observed,  they  can  form  an  opinion 
of  the  soundness  of  his  mind,  and  if  so,  what  their  conclusion  is ; 
but  in  either  case,  they  must  state  the  circumstances  or  symptoms 
f^om  whidh  they  draw  their  conclusions.    Hathom  Si  al.  v.  King, 
8  Mass.  Rep.  371.    See  also  Lessee  of  Hoge  v.  Fisher  St  al.,  1  Peters' 
Rep.  164.    Where  witnesses  have  given  their  opinion  of  the  un- 
derstanding of  the  testator,  founded  on  facts  known  to  them,  they 
cannot,  in  the  cross-examination,  be  asked  what  their  opinion 
would  be  on  a  different  state  of  facts.    RamUer  Sf  al.  v.  TVuon  St  al, 
ubi  sup.    Evidence  may  be  given  that  in  consequence  of  a  para- 
lytic stroke.  Some  time  before  the  execution  of  the  will,  the  testa- 
tor's intellect  was  much  impaired,  and  continued  so  until  the  time 
of  its  execution,  and  afterwards.    8  Serg.  &  Rawle,  and  Peters' 
Rep.  vMiiqf.    A  witness  may  be  asked  whether  he  knew  whether 
or  not  the  eye-sight  of  the  testator  was  good  enough  to  have  ena- 
bled him  to  recognize  the  witness,  when  near  him,  if  his  mind  had 
been  riffht    8  Serg.  &  Rawle,  ubi  svff.    And  he  may  be  permitted 
to  testify' that  he  '^  visited  the  testator ;  that  he  would  look  at  him 
with  a  vacant  stare  ;  after  speaking  with  him,  and  telling  him  who 
he  wa^,  he  would  answer ;  his  countenance  and  appearance  indi- 
cated childishness."  ibid.    Evidence  that  the  testator's  wife  observ- 
ed to  a  witness,  in  her  husband's  presence,  "  that  he  did  not  attend 
to  buaness,  that  he  was  incapable,"  to  which >the  husband  said  no- 
thing, is  admissible,  ibid.    The  jury  may  infer  incapacity  to  make 
a  wOl  from  facts  anterior  to  its  execution  ;  and  when  there  is  no 
evidence  of  infirmity  of  mind,  at  ^he  time  of  the  execution  of  the 
will,  infirmity  may  ^e  inferred  from  anterior  and  subsequent  facts,  tfr. 
Evidence  of  an  opinion  expressed  by  one  of  the  devisees  in  a  will, 
that  the  testator  was  not  of  sound  mind  is  not  admissible  to  prove 
insanity,  &c.  Phelps  ^  al.  v.  HariweU,  1  Mass.  Rep.  71.  Mter,  as  to 
the  declarations  of  one  of  the  devisees,  who  is  a  party  of  record,  re- 
specting yac<»  which  occurred  at  the  time  of  making  the  will,  ^kins 
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PART  *  The  widow  of  Mr.  Bennett  claimed  the  whole  of  her 

IV.  husband's   property  under  his  will.      Bennett  had  been 

...i.— ....^  greatly  debilitated  in  mind  and  body  by  habits  of  debau- 

Proof  of         chery,  and  the  woman  effected  the  marriage  by  getting 

capacity.         Jnto  lodgings  opposite  to  him  at  Bath,  and  no  sooner  were 

they  married  than  she  discharged  all  his  servants.    Lord 

Thurlow  was  much  against  the  will,  and  two  issues  were 

directed  as  to  its  validity,  in  both  of  which  it  was  estaUisb* 

ed.     L.  C.  J.  Eyre,  before  whom  it  was  tried,  stated  to  the 

Jury,  that  the  point  was  whether  he  knew  perfectly  weO  ukat 

he  was  doings  and  that  they  were  not  to  enter  too  minutely 

into  considerations  of  influence  (cr). 

The  heir  at  law  is  not  estopped  from  impeaching  a  will 
on  the  grounds  of  the  testator's  insanity,  although  he  has 
himself  proved  the  will  in  the  Ecclesiastical  Court,  and 
retained  the  legacies  (y). 

The  manner  in  which  a  will  has  been  written  and  exe- 
cuted, and  the  contents  of  the  will  itself,  coupled  with  the 
situation  of  the  testator,  and  the  circumstances  under  which 
it  was  made,  afford  important  evidence  as  to  his  capaci- 
tv  {z).  And  it  seems,  that  from  such  evidence  alone,  where 
the  terms  of  the  supposed  will  are  such  as  tend  to  exclude 
the  supposition  of  the  maker's  sanity,  the  Jury  may  decide 
against  the  validity  of  a  will  (a)(1).  But  it  is  clear,  on 
the  other  band,  that  it  is  not  sufficient  to  show  that  the 
dispositions  of  the  will  are  imprudentand  unaccountable  (6)» 

(x)  BtnneWs  case,  cited  9  Ves.  jun.  185.  [See  SuprOj  1701,  note  (2). 

1707,  note  (1).]  (y)  Lord  Montague's  case^  cited  9  Mod.  90. 

(z)  9  Ves.  jun.  610.  (a)  Burr  v.  Davall,  8  Mod.  59. 

(h)  Sir  T.  Daval  had  two  sons,  and  being  taken  ill  on  the  15th 
of  April  1719,  made  his  will,  devioog  an  estate  of  1,00Q{.  a  year  to 
his  eldest  son  and  the  heirs  of  his  body,  and  another  of  1,7001.  to 
his  youngest,  and  the  heirs  of  his  body.  If  either  of  his  sons  should 
die  without  issue,  the  estate  of  him  so  dying  was  to  go  to  the  sur- 
vivor ;  but  if  both  of  his  sons  should  die  toitk  issue,  the  two  estates 

V.  Sanger  St  al.,  1  Pick.  192.     See  MiUtr  if  at.  v.  JlfiOer,  3  Serg.  & 
Rawle,  267.    On  the  issue  of  devisami  vel  non,  the  declarations  of 
one  of  the  devisees,  who  is  not  a  party  of  record,  are  not  evidence 
to  invalidate  a  will.    Ligktner  v.   WMre,  4  Serg.  &  Rawle,  203. 
Bovard  v.  Wallace,  ibid.  499.] 

(1)  [To  justify  a  jury  in  invalidating  a  will,  from  its  intrinsic  evi- 
dence only,  would  require  an  extreme  case,  perhaps  sucli  as  can 
never  occur ;  but  the  disposition  of  the  property  may  be  so  utterly 
absurd  or  unjust,  as  to  induce*  a  reasonable  belief  ttrat  no  man  in 
his  senses,  aod  uncontrolled  by  an  improper  influence,  would  make 
it ;  and  there  may  be  cases,  where  the  internal  evidence,  added 
toother  proof,  which  would  of  itself  leave  the  question  doubtful, 
ought  to  turn  the  scale.  Per  Gibson,  J.  Patterwn  v.  Paittrsanj  6 
Serg.  &  Rawle,  56.] 
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*  The  capability  of  the  testator  to  discharge  the  daties  fart 

of.  a  public  situation  affords  a  strong  presumption  of  his  ly. 
capacity  to  make  a  will  (b)(1). 


It  has  already  been  observed,  that  when  confirmed  in-^  Proof  of  lucid 
sanity  at  any  period  of  time  antecedent  to  the  making  of  in^'^*** 
the  will  has  been  established,  it  lies  on  the  devisee  to 
prove  the  competency  of  the  testator  (c)  when  he  made  the 
wilL 

Lord  Thurlow  {d)  observed,  that  if  the  derangement  be 

f>roved,  or  be  admitted  to  have  at  any  time  existed,  and  a 
ucid  interval  be  alleged  to  have  taken  place,  the  burthen 
of  proof  attaches  to  the  party  alleging  such  lucid  interval, 
who  must  show  sanity  and  competencv  at  the  particular 
period  when  the  act  was  done  to  which  the  lucid  interval 
refers.  And  it  is  certainly  of  equal  importance,  when  de- 
rangement at  any  period  has  been  established,  that  the 
evidence  in  support  of  a  lucid  interval  should  be  as  strong 
and  demonstrative  as  where  the  object  of  proof  is  to  esta- 
blish derangement  itself. 

It  is,  however,  to  be  recollected,  that  a  lucid  interval, 
from  its  very  nature,  does  not  admit  of  that  foil  measure  of 
proof  which  positive  insanity  affords  by  symptoms  and  in- 
dications of  a  decisive  nature  (c).     ^  This  doctrine,  there*  *  1710 

were  devised  to  Daniel  Burr.  The  sons  died  without  issue,  and  it 
appeared  that  a  jointure  of  60(M.  had  been  charged  on  the  estate, 
devised  to  the  elder  brother ;  but  the  verdict  was  in  favour  of  the 
wiJl. 

(b)  See  GreemooodTB  case,  cited  3  Bro.  C.  C.  444 ;  13  Yes.  jun. 
89.    See  also  White  v.  fFUaan,  13  Ves.  87. 

(c)  Supra,  1702,  note  (m). 

(d)  Attorney  General  v.  Pamtker,  3  Bro.  C.  C.  443. 

(e)  See  the  observations  of  Sir  J.  NichoU,  in  giving  Judgment  in 
the  case  of  fFkUe.  v.  Driver ,  1  Phill.  R.  88.  He  says,  **  It  is  scarcely 
possible  indeed  to  be  too  strongly  impressed  with  the  great  degree 
of  caution  necessary  to  be  observed  in  examining  the  proof  of  a 
#acid  ii^terval ;  but  the  law  recognizes  acts  done  during  such  an 
interval  as  valid,  and  the  law  must  not  be  defeated  by  any  over- 
strained demands  of  the  proof  of  the  fact." 

Lord  Thurlow,  in  the  case  of  the  Mamey  General  v.  Pamtheff 
also  observed,  **  There  is  an  infinite,  nay,  an  almost  insurraounta* 
hie,  difficulty  in  layins;  down  abstract  propositions  on  a  subject . 
which  depends  on  such  a  variety  of  circumstances  as  the  establish- 
ment of  lucid  intervals.    General  rules  are  easily  framed,  but  the 

(1)  [Entries  made  by  a  testator  in  a  book  are  a  circumstance  in 
favour  of  the  sanity  of  his  mind ;  and  the  weight  to  which  such  evi- 
dence is  entitled  rests  with  the  jury,  and  depends  on  their  nature 
and  what  degree  of  intellect  it  required  to  make  them.  Jh'«&  v. 
^ith,  8  Serg.  &  Rawle,  581.] 
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PART       ibre,  cannot  be  extended  farther  than  to  require^   that 

IT.         where  insanity  at  an  antecedent  period  has  been  satisfac- 

■  torilj  established,  its  continnance  shall  be  presamed  until 

Proof  of  lucid   that  presumption  be  satisfactorily  rebutted. 

interval.  fhe  fact  that  the  will  itself  is  a  sensible  one,  provided 

it  can  be  completely  proved  that  the  party  who  made  it 

framed  it  without  assistance,  affords  a  presumption  that  it 

*  171 1  was  made  during  a  lucid  interval  (/}  (l)r    *  But  although 

application  of  them  creates  considerable  difficulty,  where  they  are 
not  aofficiently  comprehensive  to  meet  every  circttmstaace  which 
may  enter  into  and  materially  affect  each  particular  case.  There 
can  be  no  difficulty  in  asserting,  that  wherever  the  mmd  acts,  it 
ought  to  act  efficiently,  and  to  be  in  possession  of  itself;  but  it  is 
not  easy  to  lay  down  with  tolerable  precision  the  rules  by  which 
the  state  of  a  person's  mind  can  be  tned." 

He  further  observed,  that  <*  evidence  applying  to  lucid  intervals 
ought  to  CO  to  the  state  and  habit  of  the  person,  and  not  to  the 
accidental  interviews  of  any  individuals,  or  to  the  degree  of  self- 
possession  when  performing  particular  acts ;  for  it  would  be  ex- 
tremely dangerous  from  particular  acts  to  draw  a  conchiaon  so 
genend,  as  that  a  person  who  had  confessedly  before  laboured  under 
mental  derangement  was  capable  of  doing  that  which,  should  be 
binding  upon  nimself  and  others,  and  from  such  acts  to  try  the  state 
of  the  mind  in  those  cases  in  which  the  disorder  is,  as  it  is  most 
frequently,  insanity  quotul  hoc.  At  the  same  time,  ^ough  partial 
insanity  frequently  prevails,  yet  it  must  always  be  watched  with 
infinite  care ;  it  seems  scarcely  possible  to  extract  from  any  parti 
cular  case  that  which  will  apply  to  any  other." 

(f)  Godolph.  25.  Swinbum  observes,  ^  If  a  lunatic  person,  or 
one  that  is  beside  himself  at  times,  but  not  continually,  makes  bis 
testament,  and  it  is  not  known  whether  the  same  were  made  while 
he  was  of  sound  mind  and  memory  or  not,  then  in  case  the  testa- 
ment be  so  conceived  as  thereby  no  argument  of  phrenzy  or  of 
folly  can  be  ^gathered,  it  is  to  be  presumed  that  the  same  was  made 
during  the  time  of  his  calm  and  clear  intermission,  and  so  the  tes- 
tament shall  be  adjudged  good ;  yea,  although  it  cannot  be  proved 
that  the  testator  useth  to  have  any  clear  and  quiet  intermissions  at 
all ;  yet  nevertheless,  I  suppose  that  if  the  testament  be  wisely  and 
orderly  framed,  the  same  ought  ,to  be  accepted  for  a  lawful  testa- 
ment." * 

Sir  W.  Wynne,  in  the  case  of  Carlmigki  v.  C^oHwriM  (\  Fhill. 
R.  90),  observes,  '*  Unquestionably  there  must  be  compfote  and  ab- 

(1)  [The  circumstance  that  a  will  was  wholly  written  by  the  tes- 
tator himself,  is  prima  facit  evidence  that  he  was  in  his  senses  and 
able  to  make  a  will  at  the  time  of  writing  it,  so  that  the  onui  pro- 
handi  to  repel  that  presumption  lies  on  those  who  would  impugn 
it.  In  such  a  case,  proof  that  the  testator's  intellect  was  greaUy 
impaired  by  the  use  of  opium  and  ardent  spirits,  and  that  in  con- 
seotience  thereof  he  was  frequently  incapable  of  business,  is  not 
sufficient  to  repel  the  presumption,  without  proof  that  such  was  his 
eonditibn  at  the  time  when  the  will  was  executed.  TempU  Sc  al.  v. 
Temple,  1  Hen.  &  Mun.  476.] 
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the  wisdom  and  pradence  of  a  will,  when  fully  established      ?abt 
to  be  the  work  of  the  testator,  afford  a  reasonable,  nay,         iv. 
even  a  strong  presumption  of  his  sanity,  the  more  espe-     i 
cially  where  it  is  made  under  circumstances  which  requir-  Lucid  interra^. 
ed  the  judgment  and  foresight  of  a  rational  mind,  and  em- 
t>races  numerous  and  complicated  pnovisions,  it  is  still  bu,t 
a  natural  presumption,  which  admits  of  absolute  proof  tp 
the  contrary  (g). 

*  But  it  seems  that  a  slight  indication  of  folly  in  the  in-  *  1712 
strument  itself  would  be  sufficient  to  rebut  such  a  pre- 
sumption (A). 

These  however,  it  is  to  be  recollected,  are  not  presump- 
tions of  law,  but,  upon  the  trial  which  involves  the  capar 
city  of  a  testator  to  make  a  will,  are  mere  natural  pre- 
sumptions for  the  consideration  of  the  Jury,  under  all  the 
circumstances  of  the  case. 

It  is  by  no  means  necessarv  to  show  that  a  testator  who 
has  once  been  deranged  had,  at  the  time  of  making  the 
will,  regained  all  the  powers  of  mind  which  distinguished 
him  before  the  malady ;  all  that  is  essential  is,  that  he 
should  be  restored  to  a  disposing  mind,  capable  of  doing 
an  act  of  thought  and  judgment  (t). 

If  a  testator  be  proved  to  have  been  non  compos  at  the 

solute  proof  that  the  party  who  had  so  framed  it  did  it  without  any 
assistance.  If  the  fact  be  so,  that  he  has  done  without  assistance 
as  rational  an  act  as  can  be,  what  then  is  more  to  be  proved  ?  I  do 
not  know,  unless  it  can  be  shown  by  any  authority  or  law  what  the 
length  of  the  lucid  interval  is  to  be,  whether  an  hour,  a  day,  or  a 
month.  I  know  no  such  law  as  that ;  all  that  is  wanting  is  that  it 
should  be  of  sufficient  length  to  do  the  rational  act  intended.  I 
look  upon  it,  that  if  you  are  able  to  establish  the  fact  that  the  act 
done  is  perfectly  proper,  and  that  the  party  who  is  alleged  to  have 
done  it  was  free  from  disorder  at  the  time,  that  is  completely  suf- 
ficient." 

(g)  It  must  be  agreed,  that  the  wisdom  of  a  testament  is,  with- 
out doubt,  a  very  strong  presumption  of  the  sanity  of  the  testator. 
It  was  upon  the  authority  of  this  presumption  that  the  senate  of 
Rome  formally  confirmed  a  testament  made  by  a  person  in  a  state 
of  insanity ;  because  there  was  nothing  tmreasonable  in  his  disposi- 
tion, they  fairly  presumed  that  it  was  made  in  a. lucid  interval,  and 
they  forgot  the  certain  madness  of  the  testator  in  contemplating  the 
good  sense  of  the  testament.  It  was  upon  a  similar  colour  that  the 
emperor  Leo  the  philosopher  decided,  in  his  39th  Novel,  that  the 
testament  of  an  interdicted  prodigal  ought  to  be  executed,  pro- 
vided it  contained  nothing  unworthy  of  die  character  of  a  man  of 
prudence.    Pleading  of  D'Aguessau,  3  £v.  Potliier,  525. 

Pi)  Godolph.  25. 

(i)  See  Lord  Eldon's  observations,  ex  parte  Holyland,  11  Ves,  11. 
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PART       time  of  making  his  will,  it  is  absolutely  void,  although  it 
iv.         be  proved  that  he  afterwards  recovered  his  senses  (i)  (2). 
,  Prima  facie  evidence  of  a  will  may  in  the  next  place  be 

Rerocacioo.  rebutted  by  proof  of  revocation.  The  Stat,  of  Frauds 
(29  Car.  2.  c.  3,  sec.  6),  enacts,  that  no  devise  of  lands, 
tenements  or  hereditaments,  nor  any  clause  thereof,  shall 
be  revocable,  otherwise  than  by  some  other  will  or  codicil 
in  writing,  or  other  writii^  declaring  the  same,  or  by  bum* 
ing,  cancellinff,  tearing  or  obliterating  the  same  by  the 
testator  himself,  or  in  his  presence,  and  by  his  directions 
and  consent ;  but  all  devises  and  bequests  of  lands  and 
tenements  shall  remain  and  continue  in  force  until  the 
same  be  burnt,  cancelled,  torn,  or  obliterated  by  the  testa- 
tor or  his  directions  in  manner  aforesaid,  or  unless  the 
same  be  altered  hj  some  other  will  or  codicil  in  writing,  or 
*  1713  *  other  writing  of  the  devisor,  signed  in  the  presence  of 
three  or  four  witnesses  declaring  the  same. 

In  the  first  place,  then,  a  win  may  be  revoked  by  some 
other  toitt  or  eodicU  in  writing. — A  second  will  does  not  re- 
voke the  first,  unless  its  execution  be  perfect  as  an  origi- 
nal will,  even  although  it  contain  a  clause  of  express 
revocation ;  for  as  it  does  not  appear  to  have  been  the 
intention  of  the  testator  to  revoke  the  former  will  without 
making  another  disposition  of  his  property,  and  as  the  lat- 
ter branch  of  the  antecedent  cannot  be  carried  into  eflect, 
the  law  considers  the  act  to  be  a  nullity  (1) ;  as  where  the 

(k)  11  Mod.  157. 

(2)  TNor  is  a  commission  of  lunacy  against  a  testator  a  revoca- 
tion or  a  will  made  by  him  when  of  sound  mind.  Hughes  v.  lhighes*» 
Ex'or,  2  Munf.  209.] 

(1)  [Reid  if  ttx.  v.  Bariand,  14  Mass.  Rep.  206.  LaugJOon  v.  Jit- 
kinsj  J  Pick.  535.  ace.  A  wiU  which  has  been  disallowed,  and  de- 
creed to  be  null  and  void,  though  perfect  in  all  its  parts  and  accom- 
panied with  all  the  formalities  prescribed  by  the  statute,  cannot 
operate  as  a  revocation  of  a  former  will.  1  rick,  vbi  mp.  An  in- 
strument intended  to  be  a  will,  but  failing  of  its  effect  as  such,  on 
account  of  some  imperfection  in  its  structure  or  for  want  of  due 
execution,  cannot  be  set  up  for  the  purpose  of  revoking  a  former 
will,  although  it  contains  an  express  clause  of  revocation ;  because 
it  cannot  be  known  that  the  testator  intended  to  revoke  bis  will 
except  for  the  purpose  of  substituting  the  other.  But  a  second 
will,  inconsistent  with  the  &'st,  if  perfect  in  its  form  and  execu- 
tion, though  incapable  of  operating  as  a  will,  on  account  of  some 
incapacity  in  the  party,  for. whose  benefit  it  is  made,  to  take  under 
it,  may  be  set  up  as  a  revocation  of  the  first.  Per  Parker,  C.  J. 
ibid. 

The  execution  of  a  third  will  is  a  revocation  of  two  former  wills, 
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second  will  is  att^ted  by  three  witnesses,  but  they  do  not  part 

sign  their  names  in  the  testator's  presence  \l).  if. 
The  mere  fact  of  making  a  second  will  does  not  operate 


as  a  revocation  of  the  first  will.     If  a  man  by  a  second  Bevocation. 
will  revoke  a  former  will,  yet  if  he  keep  the  first  will  un-  ^®*^°"  ^*  ' 
destroyed,  and  then  cancel  the  second,  the.  first  will  is 
revived  (m)  (2).     And  where  the  Jury  found  that  the  testa- 


cy; OrUoM  V.  Thfrer,  1  P.  Wms.  343.  Egglegton  v.  Speke,  1  Show. 
W ;  Cartb.  80.  Limbery  v.  Mason^  Com.  Rep.  454.  [See  Bdden 
if  al,  V.  CarUr,  4  Day,  66.] 

(m)  Per  Lord  Mansfield,  in  Harwood  v.  GoodrxM^  Cowp.  91  ; 
Goodright  d.  Glazier  v.  Glazier,  4  Burr.  2512,  cited  by  Buller,  J. 
Doug.  40. 

tbougb  the  last  be  lost  or  mislaid — in  which  case  parol  evidence  of 
its  contents  ia  admissible.    Legare  v.  ^ah,  1  Bay,  464. 

In  North  Carolina,  a  writing,  though  informal  to  operate  as  a 
will  «f  lands,  may  yet  revoke  a  former  wilL  Clark  v.  Ebom,  1  Car. 
LawRepos.  91. 

In  Pennsylvania,  since  the  statute  of  1705,  the  revocation  of  a 
will  of  lands  cannot  be  by  parol,  but  is  subject  to  the  same  solem- 
nities as  a  will  of  personal  property.  Boudinot  fy  al.  v.  Bradford, 
2  Yeates,  170.  Lamon  v.  Morrison,  2  Dallas,  289.  But  a  will  of 
lands  may  be  revoked  by  a  parol  re-publication  of  a  former  will. 
Havard  v.  Dams,  2  Binney,  406.  Where  there  is  a  will  of  a  later 
date,  and  evidence  is  given  of  a  parol  re-publication  of  a  will  of  an 
earlier  date,  parol  proof  may  be  given  of  the  contents  of  the  ear- 
lier will,  in  order  to  ascertain  whether  the  two  wills  are  different, 
if  thtt  will  itself  cannot  be  found,  ibid.  See  Supra,  1682,  note  (1). 
Amdt  V.  Amdt,  1  Serg.  &  Rawle,  256.] 

(2)  [In  Connecticut,  it  has  been  decided  that  where  a  second 
will  expressly  revokes  a  former,  the  destruction  of  the  second  does  . 
not  set  up  the  first,  though  the  first  remains  uncancelled  at  the 
testator's  death.  Jaines  v.  Marvin  ^  oZ.  3  Conn.  Rep.  576.  See 
also  Moore  fy  Metealf  v.  De  la  Torre  v.  Moore,  and  Moore  v.  Moore 
it  Metealf,  1  Phillimore,  375,  406,  where  the  proposition  stated'  in 
the  text  was  much  discussed  in  the  Prerogative  Court  of  Canter- 
bury, (1816)  and  afterwards  in  the  High  Court  Appeals  (1817)  and 
not  recognized  by  those  tribunals  as  absolutely  or  even  generally 
true  or  reasonable. 

But  in  Pennsylvania,  it  is  said  that  where  a  second  will  is  de- 
stroyed, ufiUiout  more,  the  preceding  will,  not  having  been  cancel- 
led, is,  generally  speakiag,  ipso  facto  revived.  Lawson  v.  Morrison, 
2  Dallas,  289.  Boudinot  cV  al.  v.  Bradford,  ibid.  268.  In  South 
Carolina,  where  a  testator  duly  executes  a  will,  which  he  permits 
to  survive  him,  it  will  not  be  revoked  by  a  subsequent  will  which 
he  has  cancelled.  Taylor  v.  Taylor,  2  Nott  &  M'Cord,  482.  In 
Kentucky,  where  a  man  made  a  will,  duly  executed,  which  ex- 
pressly revoked  a  former  will,  and  afterwards  destroyed  the  second 
will,  with  an  intention  to  give  effect  to  the  first,  and  died  under  these 
circumstances,  it  was  held  that  the  first  will  was  re-established. 
fAnginfetter  v.  lAnginfetter,  Hardin,  119. 

Vr  here  a  will  was  made  in  due  legal  form,  and  a  codicil  after* 
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PART      tor  had  made  a  second  will  dififormi  fron  the  former,  bul 
lY.         added,  '^  in  what  particulars  u  uBkaowB  to  the  said  Jo- 

— — — —  ron/'  it  was  held  that  there  waa  in  point  of  law  no  revo- 

lUvacatioii.     4jation  of  the  former  will  (n). 

Other  wriUng.  Or  Other  Writing  mgfua  tfi  tke  presence  of  ^wee  or  four 
Mffiineues. — The  tenna  ot  this  dauae  import  that  the  teata.- 
tor  shall  sign  the  writing  in  the  pretence  of  the  wifsesaee ; 
but  they  do  not  require,  as  in  the  case  of  a  will,  that  the 
*  1714  witnesses  shall  sign  in  the  presence  *  of  the  testator  (o). 
The  latter  words  of  the  clause  relate  to  the  words  <Mer 
writings  and  not  to  the  word  will ;  and  therefore  a  will  does 
not  operate  as  a  revocation,  unless  it  be  a  complete  will 
under  the  fifth  section,  subscribed  by  the  witnesses  in  the 
testator's  presence.  On  the  other  hand,  a  complete  will 
operate  as  a  revocation,  although  the  testator  does  not 
sign  it  in  the  presence  of  the  witnesses  (p)  (I)- 

CancellatioiL  Or  by  bumtngf  cancelling^  tearing^  ifc. — ^To  prove  a  cevo- 
cation  of  this  nature  it  must  appear  that  an  act  of  cancel- 
lation was  done  with  the  intent  to  cancel  the  will.  As  iar 
as  concerns  the  act,  which  is  the  mere  symbol  of  intention, 
it  is  unnecessary  to  show  a  complete  destruction  or  oblite- 
ration (9).     If  a  testator  having  made  two  parts  of  a  will, 

(n)  Hancood  v.  GoodriM^  Cowp.  87,  in  K.  B.  in  error,  in  affirm- 
ance of  the  judgment  ot  the  C.  P.  and  afterwards  in  the  House  of 
Lords. 

(0)  1  P.  Wms.  345. 

(p)  Hinl  V.  Clark,  3  Mod.  218.  Saie  v.  SmiA,  Cor.  Lord  Hard- 
wicke,  Ibid.  220,  in  not.  Leach's  edit. ;  4  Bum's  Ecc  L.  199. 

(q)  Winsw  v.  Pratt,  2  B.  &  B.  650 ;  A>e  d.  Ptrkes  v.  Perkee^  3 
B.  &  A.  489 ;  Bihh  v.  TKmmu,  2  Bl.  R.  1043. 

wards  subjoined,  and  then  a  second  will,  to  which  a  postscript  was 
annexed  and  signed  ^  revoking  all  former  wills" — and  the  second 
will  was  cancelled  by  the  testator,  by  cutting  his  name  from  the 
body  of  it,  but  leaving  the  postscript  with  his  name  signed  to  it — 
and  this  paper  was  preserved  by  the  testator,  as  also  bis  first  vriB, 
both  of  which  were  found  aAer  his  decease — it  was  decided  that 
the  postscript  to  the  second  will  was  a  substantive  revocation  of 
the  first,  and  that  the  cancelling  of  the  second  will  did  not  neces- 
sarily cancel  the  postscript  also,  so  as  to  set  up  the  first  as  the 
will  of  the  testator.    Baits  v.  HUfMLn^  3  Hen.  &,  Mun.  502.] 

(1)  [An  indorsement  on  a  will  of  real  property  in  these  words — 
'*  this  will  is  invalid,"  subscribed  by  the  testator,  but  without  the 
attestation  of  witnesses,  was  held  to  be  an  express  revocation  of  It. 
WUUr  6c  ux.  v.  Moit  8f  al.2  Conn.  Rep.  67.  (See  BaUs  v.  Heiwum, 
cited  in  the  preceding  note.)  But  an  indorsement  (without  date)  on 
a  will,  in  these  words — ^  this  will  is  intended  to  be  altered,  and 
will  be,  if  time  is  given,"  does  not  amount  to  a  revocation.  Maw  v. 
Walton,  2  Marsh.  (Ken.)  Rep.  74.1 
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destroy  one  of  them  animQ  revocandi^  it  annuls  both.    So  part 

where  a  testator  having  frequently  declared  himself  to  be  iv. 
dissatisfied  with  a  will,  ordered  a  person  to  fetch  it  (being 


in  bed  near  the  fire),  and  when  it  was  brought,  gave  it  a  Revocation. 
rent  and  threw  it  into  the  fire,  where  it  would  have  been    '°*^*  ***°"" 
burnt  had  not  the  person  who  fetched  it  taken  it  ofi*,  un- 
discovered by  the  testator  (r)  (2). 

No  violence  to  the  instrument  will  operate  as  a  revoca- 
tion, where  the  party  was  of  unsound  mind  at  the  time  of 
the  act  (9). 

*  The  question  of  revocation  may  either  be  one  of  fact  *  1715 
or  of  law ;  but  where  it  turns  on  the  intention  of  the  de-  intention. 
visor,  it  seems  to  be  a  quedtion  of  fkct  for  the  Jury.    In  ' 

(r)  Sir  Ed.  Sem&ur*^  case,  cited  Cdm.  Rep.  453.  See  TUntr  v. 
TUnerj  cited  3  Wib.  508. 

{$)  Where  the  will  of  a  person  who  had  becohie  insaDe  was 
found  smeared  and  gnawed,  and  no  evidence  was  given  of  the 
state  of  his  mind  when  it  was  done,  it  was  held  in  the  Prerogative 
Court,  that  according  to  the  general  rule,  the  rationality  or  irra- 
tioaality  of  the  agent  was  to  be  judged  of  from  the  nature  of  the 
act ;  and  therefore,  under  the  circumstances,  the  party  being  of 
unsound  mind  at  the  time  of  such  cancelling,  the  will  was  esta- 
blished.   Scruby  v.  Fordkam,  1  Addams's  Rep.  74. 

(2)  [The  mere  act  of  cancelling  a  will  is  nothing,  unless  it  be 
done  animo  revocandij  and  evidence  is  admissible  to  show  the  tes- 
tator's intention  in  cancelling  a  will.  JoLckson  v.  HoUouniy,  7  Johns. 
3d4.  Boudinot  Sf  ai.  v.  BrcM^d,  2  Dallas,  266.  S..C.  2  Yeates,  170. 
Burns  v.  Bums,  4  Serg.  &,  Rawle,  297.  Lawson  v.  Morrison^  cit- 
ed 2  Dallas,  267.  n.  Boies  v.  Holman,  3  Hen.  &  Mun.  502.  See 
Moore  if  MetedLf  v.  Dela  Torre  v.  Moore,  1  Phillimore,  375.  406. 
The  slightest  "  burning  or  tearing,"  &c.  of  a  will,  accompanied 
with  satisfactory  evidence  aliunde  of  an  intention  to  revoke,  will 
operate  as  a  revocation.  Johnson  v.  Brailsford,  2  Nott  &  M'Cord, 
272.  A  will  is  not  revoked  by  the  testator's  directing  a  person, 
with  whom  it  is  deposited,  to  burn  it,  if  he  refuses. so  to  do.  Giles 
V.  QUes,  Cam.  &>  Nor.  174.  A  devisee,  who  by  force  or  fraud  pre- 
vents- a  testator  from  cancelling  his  vrill,  may  be  a  trustee  for  those 
who  would  be  entitled  to  the  property  in  case  of  a  revocation — but 
the  will  in  such  case  is  not  revoked.  Chins  v.  Gains,  2  Marsh. 
(Ken.)  Rep.  190.  The  Supreme  Court  of  Pennsylvania  have  de- 
cided that  a  will  made  many  years  before  and  believed  by  the  tes- 
tator to  be  destroyed,  but  detained  by  one  of  the  devisees  to  pre- 
vent its  being  cancelled  or  altered,  is  thereby  avoided,  ^non. 
Wharton's  Digest,  603,  cites  1  Smith,  41.  Whether  tearing  off  a 
seal  (Ivhich  is  not  necessary  to  the  validity  of  a  Will)  will  in  any 
ease  be  a  revocation — qtiery.  Aoery  &  al,  v.  Pidey,  4  Mass.  Rep.  462. 

The  declarations  of  the  testator,  as  to  his  intention  to  alter  his 
will,  and  being  prevailed  upon  not  to  do  so,  are  not  admissible  evi- 
dence to  show  that  the  will  was  fraudently  prevented  from  being 
revoked,  even  supposing  that  such  fraudulent  prevention  of  a  revo- 
cation would  avoid  a  will,  there  being  no  act  or  attempt  shown  to 
revoke  the  will,  which  act  or  attempt  was  fraudulently  prevented. 
Smiik  V.  Fenner,  1  Gallison,  170.] 
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PART       the  case  of  Titner  v.  Jttner^  where  there  were 
IV.     .    tions  in  a  will,  the  question  of  revocation  was  left  to  the 

Jury  (/) ;  yet  in  the  late  case  of  fVinsor  v.  Prati  fu),  where 

iDteDtion.  ijie  testator,  after  the  execution  of  his  will,  maae  interli- 
neations and  obliterations,  and  afterwards  made  a  fair 
copy,  which  was  never  signed,  published  or  attested,  and 
both  the  interlined  will  and  the  copy  were  found  locked  up 
in  a  drawer  at  his  residence,  the  Court  seem  to  have  de- 
cided upon  the  fact  of  intention,  and  upon  a  special  case 
Declarations    being  reserved,  held  that  the  will  had  not  been  revok- 

oftheiertator.  ^(^^j^jj^ 

Declarations  by  the  testator  which  are  cotemporary  widi 
the  act  are  not  only  admissible,  but  most  important  evi- 
dence to  prove  his  intention,  and  the  legal  quality  of  the 
act  (y)  (2)  If  a  will  proved  to  have  been  executed,  and 
which  after  execution  remained  in  the  custody  of  the  tes- 
tator, cannot  be  found  after  his  death,  a  presumption  (ac- 
cording to  the  practice  of  the  ecclesiastical  courts)  arises 

(t)  By  Wilmot,  L.  C.  J.  as  cited  by  Gould,  J.  3  Wils.  508. 

(u)  2  B.  &  B.  650. 

(x)  mnwr  V.  PraU,  3  B.  &  B.  650. 

(y)  BurUnskaw  v.  Gilbert,  Cowp.  53. 

(1)  [If  the  devisor,  without  a  republication  of  his  will,  make  al- 
teratioDB  and  corrections  in  it,  with  the  intent  not  to  destroy  but  to 
enlarge  and  extend  a  devise  already  made,  it  is  not  a  revocation  of 
the  devise.  Jackson  v.  HoUoway,  7  Johns.  394.  An  addition  of 
words  to  a  will  by  interlineation,  in  the  testator^s  hand-writing, 
after  it  was  executed,  but  at  a  time  unknown,  by  which  a  bequest 
ofpersonalty  was  enlarged,  was  held  valid.  PnngU  v.  M^Phersfm^ 
3  Desauss.  524.  An  alteration  of  a  pecuniary  leeacy  in  a  will,  by 
the  legatee  or  a  stranger,  does  not  avoid  the  will  as  to  other  be- 
<^ue8ts.  Smith  v.  Fenner,  1  Gallison,  170.  See  Jackson  v.  Ma^ 
hn,  15  Johns.  293.] 

(2]  [The  declarations  of  the  testator  before  and  at  the  time  of 
making  a  will,  and  afterwards,  if  so  near  as  to  , be  a  part  of  the 
rts  gesta,  are  admissible  to  show  fraud  in  obtaining  the  will :  ALiUr^ 
of  declarations  at  any  distance  of  time  after  the  will  is  executed, 
especially  if  the  will  was  always  in  the  testator's  posseaaion. 
Smith  V.  Fenner,  1  Gallison,  170.  In  North  Carolina,  evidence  is 
admissible  of  the  declarations  of  a  testator  made  at  any  Hme  sub- 
sequent to  the  execution  of  the  will,  tendinff  to  show  that  he  be- 
lieved the  contents  thereof  to  be  different  from  what  they  really 
are ;  or  declarations  by  the  testator  of  any  other  circumstances, 
which  show  that  it  is  not  his  will.  Reel  v.  Beelj  1  Hawks,  248. 
See  also  Rambler  &f  al.  v.  TVyon  if  al,  7  Serg.  &  Rawle,  90.  In 
New  York,  declarations  of  the  testator  are  not  admissible  to  prove 
that  he  executed  a  will  under  duress.  Jackson  v.  Kn^en,  2  Johns. 
31.  Where  the  capacity  of  a  testator  is  denied,  and  fraud  is  charg- 
ed, evidence  is  admissible  of  declarations  by  the  testator  of  lus 
intentions  respecting  his  will.  Den  v.  Vanclevty  2  Southard's  Rep. 
589.] 
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tliat  he  has  cancelled  the  will,  and  the  burthen  of  proving       paet 
the  contrary  is  thrown  on  the  party  alleging  the  contrary  Iz).        iv. 

In  the  next  place  it  seems  to  be  now  established,  thtft  — — — — .^ 
a  will  may  not  only  be  revoked  by  the  means  pointed  out  R«watioD  by 
by  the  plain  letter  of  the  Statute  of  Frauds,  but  even  by  ;™P|'"^°"  «^ 
an  implication  arising  out  of  collateral  circumstances. 
Thus  it  has  been  held  that  the  subsequent  marriage  of  the 
testator,  and  the  birth  of  a  child,  *  afford  a  presumption  *  1716 
of  revocation  (a)  of  a  will  which  would  otherwise  entirely 
exclude  them(l). 

But  upon  the  nature  and  grounds  of  this  presumption  a 
difference  of  opinion  has  existed.  In  the  case  of  Brady 
v.  Cubitt  (6),  Lord  Mansfield,  C.  J.  and  Ashhurst  and  Bul- 
ler,  Js.,  were  of  opinion  that  such  a  presumption  was  a 
mere  prasumpHo  jurisj  which  mifiht  be  rebutted  even  by 
parol  evidence  to  the  contrary^  the  doctrine  being  founded 
on  a  mere  presumption  of  intention  on  the  part  of  the  tes- 
tator to  revoke  his  will  under  the  circumstances  (c).  But  ^ 
Lord  Kenyon,  in  the  case  of  Doe  d.  Lancashire  v.  Lancor 
Mre  {d\  intimated  an  opinion  that  the  foundation  of  the 
principle  was  not  so  much  an  intention  to  alter  the  will, 
implied  from  those  circumstances  happening  afterwards,  as 
a  tacit  condition  annexed  to  the  will  itself,  at  the  time  of 
making  it,  that  the  party  does  not  then  intend  that  it  should 
take  eiiect  if  thqre  should  be  a  total  change  in  the  situa- 
tion of  his  family.  And  his  lordship  observed,  that  if  the 
decisions  on  the  subject  were  referable  to  a  subsequent 
intention,  the  principle  would  be  considerably  disturbed 
by  the  argument  of  Baron  Perot,  in  Christopher  y.  CAm- 
iopher;  and  the  circumstance  of  a  conception  not  com- 
municated to  the  husband,  or  of  a  miscarriage  subse- 
quent to  his  death,  the  latter  of  which  might  have  some 
influence   on    the    intention    of    the    devisor,    and    yet 

(z)  LoxUy  V.  Jackson,  3  Phill.  128. 

(a)  Brady  v.  CuhiU,  Doug.  30;  Sptke^s  case,  Garth.  81 ;  Earl  of 
Lincoln  v.  Rolls,  in  t)om.F.  1695, 1  Eq.  C.  Ab.  412;  Tickner  r. 
Ttckner,  cited  3  Atk.  749 ;  WeUingUm  v.  fVtUington,  4  Burr.  2165 ; 
Christopher  v.  Christopher,  4  Burr.  2171.  2182. 

(h)  Doug.  30. 

(c)  Ibid.  And  see  the  cases  of  Emerson  v.  BoviUe,  1  PhiU.  R. 
342 ;  HoUway  v.  Clarke,  Ibid.  339 ;  Johr^ton  v.  Johnston,  Ibid.  468. 

(d)  5  T.  R.  58. 


(1)  [See,  on  this  subject,  Brush  v.  WHkins,  4  Johns.  Ch.  Rep.  506. 
CoaUs  V.  Hughes,  3  Binney,  498.  Wilcox  v.  Bootes  Sf  al  1  Wash. 
140.     Yer^  v.  YeHm,  3  Call,  334.    MCay  v.  M'Cay,  1  Murphey, 

447.] 
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PA&T  would  not  operate    as  a    revocation;   and   the    fonner 

IV.  *  would  have  that  effect,  though  it  could  not  influence 

■  his  intention. 


Tmpiied  The  doctrine  of  implied  revocations,  which  is  borrowed 

ravocatioD.       ^m  ^^  ^ivil  law,  did  not  prevail  after  the  express  enaci- 

*  1717  ments  contained  in  the  Stat,  of  Frauds,  without  hesitation 

and  reluctance ;  even  in  the  case  of  Christopher  v.  Christo- 
pher,  where  the  doctrine  was  finally  sanctioned,  a  very 
able  Judge  dissented  from  it,  lest  the  Statute  of  Frauds 
should  be  repealed  (e). 

The  admissibility  of  parol  evidence  of  the  testator^s  de- 
clarations to  rebut  the  presumption  of  revocation,  al« 
thoueh  borrowed  from  the  same  source  with  the  doctrine 
itself  seems  to  be  still  subject  to  great  doubt,  founded  not 
only  on  the  loose  and  uncertain  nature  of  such  evidence, 
but  upon  the  very  principles  on  which  the  presumption 
itself  rests  (/). 

In  the  case  of  Kennebd  v.  Scrafion  {g),  the  Court,  upon 
the  ground  of  preceding  authorities,  held  that  the  mar- 
riage and  subsequent  birth  of  a  child,  without  providcm 
made  for  the  objects  of  those  relations,  of  themselves  ope- 
rated as  a  revocation  of  a  will  of  lands,  and  that  the  rule 
applied  in  those  cases  only  where  there  was  an  entire  dis- 
position of  the  whole  estate  to  their  exclusion  and  prejudice. 
And  the  Court  left  the  question,  how  far  the  presumptioo 
of  revocation  might  be  rebutted  by  the  parol  declarations 
of  the  testator,  untouched. 

*  1718  *  As  a  will  of  lands  can  operate  on  such  lands  cmly  as 
Od  what  land!  the  devisor  had  when  he  executed  the  will,  the  operation 
a  wui  operates,  ^f  ^  ^j|j  ^  ^^  particular  property  may  be  defeated,  by 

showing  that  it  was  purchased  after  the  execution  of  the 
will  (1),  or  that  subsequently  to  the  execution  he  levied  a 

(e)  See  the  observations  of  Lord  EUenborou^h,  2  East,  538; 
and  of  Lord  Kenyon,  C.  J.  in  Doe  d.  Laneaahtre  v.  Lamcashirt, 

5  T.  R.  49. 

« 

(f)  See  Lord  Kenyon's  observations,  in  Dot  d.  LanccuKire  v. 
Lancaahirtj  5  T.  E.  49 ;  and  of  Lord  Alvanley,  in  GMons  y.  Catmf, 
4  Ves.  848 ;  and  of  the  Lord  Chancellor,  in  the  case  of  Kennebd 
V.  ScrafUm^  5  Ves.  jun.  664,  in  opposition  to  such  evidence.  On 
the  other  hand,  the  opinion  of  Kyre,  C.  J.  in  GoodHUe  v.  Oiway, 
2  H.  B.  522 ;  the  case  ofLugg  v.  Lugg,  1  Lord  Raym.  441 ;  of  J^«- 
dy  V.  Cubitt,  Doug.  31. 

(g)  2  East,  530. 


(1)  [Hays  fy  al.  v.  Jackson  if  al.6  Mass.  Rep.  149.  Jiggits  t. 
Maney,  1  Murphey,  258.  Johnson  y.\Hanly,  1  Taylw,  305.  Cog- 
deWs  Executor  v.  CogdeU,  3  Desauss.  346.  Means  v.  Evans^  4  ib. 
242.    Jackson  v.  Potter,    9   .Tohns.    312.    Jackson    v.    HaUowaif, 
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fine  (A),  or  suffered  a  recovery  (t)  of  lands  which  he  had  at       part 
the  time  of  the  execution  of  the  will,  for  he  thereby  takes  iv. 

a  new  estate.  And  if  a  testator,  having  made  his  will,  ___«. 
levy  a  fine  to  such  uses  as  he  shall  by  deed  or  will  ap-  On  what  laodi 
point,  and  die  without  making  a  new  will,  the  will  made  &wUi  operates. 
prior  to  the  fine  is  revoked  {I)  (2). 

(h)  Parker  v.  Biscoe,  3  Moore,  24.  And  see  1  Will.  Saund.  277, 
note  (4). 

(i)  Where  a  devisor,  after  he  had  made  a  will,  suflfered  a  recove- 
ry, in  which,  as  well  as  in  the  deed  to  make  a  tenant  to  the 
prcscioey  the  tenant  was  called  Edward,  his  real  name  being  Ed- 
mund ;  in  ejectment  by  the  heir  at  law,  it  was  held  that  the  devisor 
and  those  who  claimed  under  him  were  concluded  by  the  estoppel, 
and  that  the  will  was  therHl>y  revoked.  Doe  d.  Luskington  v. 
Bi9h4^  o/Landaffj  3  N.  R.  491. 

(I)  Doe  d.  Dilnoi  v.  DUnot,  2  N.  R.  401. 


7  Johns.  394.  aec.    See  also  Burke  v.  Lessee  of  Youngs  2  Serg.  & 
Rawle,  389,  semb.  ate. 

By  a  statute  of  Virginia,  a  devise  of  lands,  which  xthe  devisor 
may  acquire  after  the  date  of  his  will,  is  operative.  Turpin  v. 
Turpin,  1  Wash.  75.] 

(2)  [A  man  must  be  seized  of  the  estate  devised,  at  the  time  the 
devise  is  made,  or  it  is  inoperative  and  void.  Smiikwick  if  al,  v. 
Jordan^  15  Mass.  Rep.  115.  Smith  v.  Van  Dursen^  15  Johns.  343. 
But  a  deed  of  land  obtained  by  fraud  and  imposition,  though  ac- 
knowledged and  registered,  does  not  effect  such  a  disseisin  of  the 
grantor  as  to  disable  him  from  devising  the  land.  15  Mass.  Rep. 
vbi  sup.  See  Brown  Sf  al,  v.  Wood  if  tix,  17  Mass.  Rep.  68.  A  de- 
vise to  the  disseizor  will  operate  as  a  release  by  the  devisor. 
Poor  if  al.  V.  Rohinsouj  10  Mass.  Hep.  131. 

To  give  effect  to  a  devise,  the  devisor  must  not  only  be  actually 
seized  at  the  time  he  makes  his  will,  but  he  must  continue  to  be 
seized  of  it  at  the  time  of  his  death.  Minuse  if  al.  v.  Cox  if  al. 
5  Johns.  Ch.  Rep.  450. 

An  agreement  by  a  testator,  after  the  execution  of  his  will,  to 
sell  land  therein  devised,  is  not  a  revocation  at  law.  Hall  v.  Bray, 
1  Coxe*s  Rep.  212.  But  where  an  estate  specifically  devised  is 
sold  by  the  testator  by  an  executory  contract,  it  is  a  revocation  of 
the  devise  in  equity.  Walton  v.  fVallony  7  Johns.  Ch.  Rep.  258. 
And  though  an  estate  devised  is  taken  back  again  by  the  same 
conveyance,  or  otherwise,  it  is  a  revocation,  even  though  the  tes- 
tator did. not  intend  to  revoke  it.     Ibid. 

A  devisor,  after  making  his  will,  conveyed  his  share  of  the  real 
estate  under  the  will  of  his  deceased  father,  and  which  formed 
part  of  the  estate  which  he  (the  devisor)  had  devised  to  his  chil- 
dren, to  trustees  to  pay  the  debts  of  his  father,  and  then  in  trust 
for  the  devisees  of  his  father  and  their  representatives:  It  was 
held  that  this  was  not  a  revocation  of  the  will  beyond  the  particu- 
lar purpose  for  which  it  was  intended,  but  that  the  trust  as  to  the 
residue  was  for  the  devisees  and  not  for  the  heirs  of  th?  devisor. 
lAvingslon  v.  Livingston  if  al.S  Johns.  Ch.  Rep.  146. 

In  North  Carotins,  where  a  tract  of  land  is  devised,  and  the  tes- 
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PABT  If  a  testator  bequeath  a  lease,  and  afterwards  renews 

rr.         it,  the  new  lease  will  not  pass  (m),  unless  from  the  will  it 

can  be  collected  that  the  testator  intended  that  the  lega* 

On  what  lands  |ee  should  take  the  lease  then  subsisting,  or  any  which  be 
a  will  operates,  ^j^^^jj  afterwards  take  (»). 

Where  a  party  having  surrendered  copyhold  lands  to 
the  use  of  his  will,  afterwards  surrenders  the  same  lands 
to  the  use  of  his  marriage  settlement,  the  latter  surrender 
does  not  revoke  the  former  (o). 

*  1719  *  Windows. 

CaM  for  ob-  The  nature  of  the  evidence  to  support  an  action  for  ob- 
■tructing  structing  lights  has  already  been  adverted  to  {p).  It  is 
^^  unnecessary  either  to  allege  or  prove  the  messuage  to  be 

ancient  (j),  and  twenty  years'  adverse  possession  affords 
presumptive  evidence  of  a  grant  (r),  but  subject  to  ex- 
planation. 

If  one  having  land,  build  on  it  and  sell  the  remainder, 
neither  he  nor  one  claiming  under  him  can  obstruct  the 
lights  in  derogation  of  his  grant  (<).  And  upon  the  same 
principle,  where  several  adjoining  portions  of  land  on 
which  the  building  of  houses  had  been  commenced  were 
sold,  and  by  the  conditions  of  sale  the  houses  were  to  be 
finished  according  to  a  particular  plan  within  the  space  of 
two  years,  it  was lield  that  a  purchaser  of  one  of  toe  lots 
could  not,  by  erecting  an  additional  building  at  the  back 
of  bis  house,  obstruct  the  light  from  the  windows  of 

(m)  CoUbjf  V.  Jlfenley,  6  Madd.  84.  And  see  Jamea  v.  Dnw, 
15  Ves.  338;  Manoaod  v.  Turner,  3  P.  Wms.  163. 

(n)  Ibid. 

(o)  Vawter  v.  Jeffary,  3  B.  &  A.  462. 

(p)  SttprOj  tit.  Miisanee,  d89. 

(q)  Cox  v.  MaHkews,  1  Vent.  337.  339. 

(r)  Supra,  1317.  The  uninterrupted  enjoyment  of  lighu  for 
twenty  years  is  not  evidence  of  a  grant  by  a  rector ;  for  he  had 
no  power  to  make  such  a  grant.  Barker  v.  Richardmm.  4  B.  & 
A.  679, 

(f)  Palmer  v.  FUicher,  1  Lev.  133.  [1  Keb.  553.  T.  Ray.  87. 
I  Sid.  167.  337.] 


tator  after  the  making  of  the  wiU  seRs  it,  such  sale  does  not  amount 
to  a  revocation  in  law  so  as  to  prevent  the  probate  of  the  wiU. 
JI^Rainy  v.  Clark,  3  Taylor,  278.  And  in  Pennsylvania,  ii  seewu 
that  a  testator  may  devise  land  of  which  he  has  been  disseized, 
Hume$  V.  MFarlane,  4  Serg.  &  Rawle,  435.] 
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another  purchaser  who  had  built  his  house   according  pabt 

to  the  plan  {t) ;  for  the  lots  were  sold  under  an  implied  iv. 
condition  that  nothing  should  be  done  by  which  the  win- 


dows for  which  spaces  were  then  left  ni^ht  be  obstruct-  Cast  for  ob- 

ed  (u)  (1).  structing 

♦Witness.  *  1720 

Undeb  this  head,  concerning  which  some  remarks  have 
already  been  made,  it  may  be  considered, 

1st.  Tlie  mode  of  enforcing  hit  attendance  in  civU  and  eri- 
minal  ca$esy  and  his  production  of  writings  in  his 
possession.     The  inciaents  to  his  attendance  and  de- 
fault  (a). 
2dly.  Objections  in  exclusion  of  his  testimony  (&). 
3dly.  The  mode  of  examincUton  in  chief  (c)y  cross-examina- 
tion {d),  and  re-examination  (e). 
4thly.  The  mode  of  rebutting  his  testimony  (/). 
5thly.  The  mode  (f  confirming  his  testimony  (g). 
6thly.  The  proof  %n  dispensation  of  his  attenaance  to  war- 
rant secondary  evidence  (A). 
7thly.  His  dqpositions^  examination  on  interrogatories j  fyc.  (t). 

1st.  Hhe  mode  of  enforcing  his  attendance  in  civil  and 
criminal  cases  ^  and  also  of  enforcing  his  production  of  writings 
in  his  possession^  and  the  inciaents  to  his  attendance  or 
default. 

1st.  His  attendance  upon  the  trial  is  enforced  by  subpcBna 
or  habeas  corpus  in  civil  as  well  as  criminal  cases,  and  also 
in  the  latter  oy  means  of  his  recognizance. 

By  service  of  a  writ  of  subpana^  with  a  tender  of 
the    witness's    expenses  {k). — ^In   criminal   cases,   where  Subpaoa. 

(i)  Complon  v.  Richards^  1  Price,  27. 
(u)  Ibid. 

(a)  1730.  (d)  1739.  (g)  1757. 

(b)  1728.  (t)  1750.  (h)  1758. 

(c)  1735.  (f)  175a  (i)  1759. 

(k)  As  to  the  mode  of  proceeding  upon  this  writ,  vide  supra, 
P.  II.  p.  109.  Under  the  stat.  1  Jac.  1.  c.  15,  it  is  not  necessary, 
upon  summoning  a  witness  to  attend  before  commissioners  of 
bankrupts,  that  his  expenses  should  have  been  tendered  (Battye  v. 

(1)  [See  Stmv  v.  Odin,  12  Mass.  Rep.  159.  Yelv.  216.  a.  noU  (1). 
Observations  of  Gould,  J.  in  Ingrakam  v.  Huichins^niy  2  Cbnn.  Rep.  , 

597.    Chandler  v.  nompson,  3  Camp.  80,  and  Mr.  Howe's  note,] 
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PABT       ''^the  witness  resides  beyond  the  jurisdiction  of  the  Court, 
IT.         a  subp4Bna  may  be  issued  from  the  Crown-office  (I). 

By  habeas  corpus  ad  testifieandtun  (m). — ^The   Court   of 


Habeat  Common  Pleas  refused  to  grant  an  order  to  commit  a  pri- 

cotput.  goner  to  the  custody  of  the  warden  of  the  Fleet,  who  had 

been  charged  in  custody  of  the  sheriff  upon  an  extent,  and 

brought  up  on  a  habeas  carpus  for  the  purpose  of  being 

examined  as  a  witness  in  a  civil  suit  (n). 
SubpoDoa  Where  an  instrument  is  in  the  hands  of  a  third  person, 

duces  tacam.    ^jj^  production  IS  compelled  by  means  of  a  writ  of  subpitna 

duces  tecum  (o). 

fBy  this  writ  the  witness  is  compellable,  it  seems,  to 
>roduce  all  documents  in  his  possession,  unless  he  have  a 
awful  or  reasonable  excuse  to  the  contrary  (/>].  *  Of  the 
validity  of  the  excuse  the  Court,  and  not  the  witness,  is  to 
iudge  (9).  As  every  man  is,  in  furtherance  of  justice, 
bound  to  disclose  all  the  facts  within  his  knowledge  which 
do  not  tend  to  his  crimination,  upon  the  very  same  principle 
he  is  also  bound  to  produce  such  documents  as  are  essential 
to  the  discovery  of  truth,  and  the  great  ends  of  justice. 
But  as  he  is  protected  from  answering  questions  the  an- 

QresUy,  8  East,  319) ;  and  therefore  a  warrant  issued  by  the  com> 
missioners  on  account  of  the  non-attendance  of  a  witness  without 
lawful  impediment,  and  authorizing  his  arrest,  is  legal.  Ibid,  And 
in  an  action  by  the  party  so  arrested,  it  Hes  on  him  to  prove  a  law- 
ful excuse.    Aid, 

(I)  R.  V,  Ring,  8  T.  R.  585. 

(m)  Supra,  P.  II.  113. 

(n)  Leigh  v.  Sherry,  9  Moore,  33.     [8  Taunt.  148.  S.  C] 

(o)  From  the  entries  cited  in  the  case  of^mey  v.  Limg  (9  East, 
473),  it  appears  that  this  writ  has  in  fact  been  used  from  the  time 
of  Charles  the  second;  but  so  necessary  is  the  power  of  com- 
pelling the  production  of  documents  in  the  possession  of  third 
persons,  that  the  means  of  doing  it  must  have  been  coeval  with  the 
courts  of  law. 

(p)  Where  it  was  held  that  an  action  lay  against  a  sherifPs 
bailiff  for  not  producing  a  warrant  under  which  he  acted  in  obe- 
dience to  a  writ  of  subpctna  in  a  former  action,  in  consequence  of 
which  the  plaintiff  was  nonsuited ;  and  it  was  held  that  his  ability 
to  produce  the  warrant,  and  his  want  of  just  excuse  for  not  pro- 
ducing it,  are  sufficiently  alleged  by  stating  that  he  could  and  might, 
in  obedience  to  the  said  wnt  of  svhpana,  have  produced  at  the 
trial  the  said  warrant,  and  that  he  had  no  lawful  or  reasonable 
excuse  or  impediment  to  the  contrary  (Amtv  v.  Lotifi,  9  East,  473). 
An  attorney  in  possession  of  a  deed  to  which  he  is  an  attesting 
witness,  and  on  which  he  has  a  lien,  will  not  be  compelled  by  the 
Court  to  produce  it ;  the  mode  of  proceeding  is  by  writ  of  ntJ^Nsna 
d%u:€S  ttcum^  as  in  any  other  case.    Buske  v.  Lewis,  6  Mad.  29. 

(9)  Ibid. 
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swers  to  which  may  subject  him  in  penal  responsibility,  so        part 
he  is  not  compellable  to  produce  any  document  in  his  pos-         iv. 
session,   where  the  production  would  be  attended    with  «.-^-_ 
similar  consequences  (r).  Subpcena 

There  seems  however,  in  one  respect,  to  be  a  distinction  ^"*^*"  '•cu'"* 
between  compelling  a  witness  to  answer  a  question  orally, 
and  obliging  him  to  produce  a  written  document.  lie 
must  answer  questions,  although  the  answer  may  render 
him  civilly  responsible;  but  it  seems  that  he  is  not  com- 
pellable to  produce  title-deeds,  or  any  other  documents 
which  belong  to  him,  where  the  production  might  preju- 
dice his  civil  rights.  And  this  is,  as  it  seems,  a  rule  of 
legal  policy  founded  upon  a  consideration  of  the  ^reat  in- 
convenience and  mischief  to  individuals  which  might  and 
would  result  to  them  from  compelling  them  to  disclose 
their  titles,  by  the  production  of  their  title-deeds,  or  other 
private  documents  («). 

(r)  See  ffkitaker  v.  Izod,  2  Taunt.  115.  Id  R.  v.  Dixon  (3  Burr. 
1687),  an  attorney  had  been  served  with  a  stibpana  duces  tecum 
to  produce  certain  vouchers  which  his  client,  Mr.  Peach,  had 
produced  and  relied  upon  before  a  master  in  Chancery,  in  order 
to  form  a  prosecution  for  forgery  against  his  client,  and  it  was 
held  that  he  was  not  bound  to  produce  them.  [See  Vol.  II.  399, 
note  (1).] 

($)  In  general,  a  plaintiff  has  no  right  to  the  production  of  a 
deed  not  connected  with  his  own  title,  and  which  gives  title  to  the 
defendant  {Sampson  v.  Swettenham^  5  Madd.  16);  and  the  Court  will 
not  compel  an  mspection  where  the  parties  have  an  adverse  inte- 
rest.    TkrelfaU  v.  fFebHer,  1  Bing.  161. 

In  Miles  v.  Dawson,  1  Esp.  C.  405  [and  see  Mr.  l^sy*^  note], 
which  was  an  action  of  trespass  for  seizing  the  plaintiff's  ship. 
Lord  Kenyon,  in  analogy  to  the  practice  of  the  Court  of  Chancery, 
would  not  compel  a  witness  (who  was  called  to  prove  that  he  had 
seized  the  ship  under  a  written  authority  from  the  defendant)  to 
produce  the  power  of  attorney  under  which  he  had  acted. 

In  Bateson  v.  HartsiUke,  4  Esp.  C.  43,  in  an  action  on  a  bill  of 
exchange,  where  one  of  the  defendants  pleaded  his  bankruptcy 
and  certificate,  and  the  plaintiff  sought  to  impeach  the  certificate, 
Lord  Kenyon  held  that  the  solicitor  under  the  commission  was 
not  bound  to  produce  the  proceedings ;  they  were  not  his  papers, 
but  those  of  his  clients. 

In  the  case  of  James  Laing  v.  Barcky,  3  Starkie's  C.  38,  Abbott, 
C.  J.  held  that  the  solicitor  to  the  assignees  under  a  commission 
of  bankruptcy  against  George  Laing,  and  who  had  been  served 
with  a  mbpana  duces  tecum  by  the  plaintiff  to  produce  the  pro- 
ceedings under  the  commission,  was  justified  in  refusing  to  produce 
them,  an  action  being  then  pending  against  the  same  defendants,  in 
which  his  clients  were  plaintiffs. 

In  the  case  of  Harris  v.  JtfiM,  3  Starkie's  C.  140,  his  lordship  also 
ruled  that  a  solicitor  to  the  Manchester  Water-works  Company 
was  not  bound  to  produce  a  deed  of  composition  between  the 


1723  WITNESS. 

PABT  *The  same  principle  applies  where  the  document  is 

IV.         in  the  bands  of  an  attorney ;  he  will  not  be  compelled 
*  to  produce  it  to  be  read,  where  the  disclosure  would  be 


dice. 


•  1724  prejudicial  to  his  client  {t), 
WritioKs  to  b«  Where  these  objections  do  not  apply,  it  seems  that  the 
produced  writings  in  a  man's  possession  are  as  much  liable  to  the 
prod'ttcUon  ^^^'^  ofjustice,  as  the  faculties  of  his  speech  and  memory 
wiu  not  preju-  are.  lliere  can  be  no  difference  in  principle  between 
obliging  a  roan  to  state  his  knowledge  of  a  fact,  and  com- 
pelhng  him  to  produce  a  written  entry  in  his  posses- 
sion which  proves  the  same  fact.  Not  only  a  man's 
estate,  but  even  his  liberty  or  life,  may  depend  upon 
written  evidence,  which  is  the  exclusive  property  of  a 
stranger  («). 

company  and  their  creditors,  the  produetion  of  which  would,  he 
apprehended,  be  prejudicial  to  his  clients. 

Where  a  defendant  had  woi^ed  coal-miles  without  interruption, 
under  a  special  agreement,  and  on  an  action  on  the  agreement,  the 
defendant  called  a  trustee  who  had  been  aerred  with  a  tuhprnna 
duces  tecum  to  produce  the  deeds  under  which  he  held  the  legal 
estate,  in  order  to  show  that  the  plaintiff  had  no  longer  any  legal 
title,  Richards.  C.  B.  held  that  he  could  not  be  compelled  to  pro- 
duce them.    KaherU  v.  Simpson,  3  Starkie's  C.  203. 

And  in  j^neral  the  Court  will  not  in  any  case  compel  a  party  to 
produce  his  title-deeds,  where  the  production  can  occasion  any 
prejudice  to  him ;  Ftdbmng  ▼.  Aoyet,  1  B.  &  C.  263 ;  and  the 
Court  will  not  make  an  oj3er  for  the  production  of  deeds  but 
where  they  have  been  deposited  with  the  holder  as  a  trustee  for 
others  only,  or  as  a  trustee  for  others  jointly  with  himself;  Ibid. 
Where  the  Court  observed  that  parties  are  never  compelled  to  pro- 
duce their  title-deeds :  That  if  a  nApana  duces  tecum  be  served,  the 
party  must  bring  his  deeds ;  but  that  if  be  state  that  they  are  his 
title  deeds,  no  Judge  will  compel  him  to  produce  them. 

As  between  two  persons  aamitting  themselves  to  be  tenants  in 
common,  a  Court  or  equity  will  order  the  production  of  the  title 
deeds  of  either  for  the  inspection  of  the  other.  Lambert  v.  Rogers, 
2  Meriv.  489.  ♦ 

But  a  mortgagee  has  no  right  to  disclose  the  title  of  bis  mortga- 
gor, and  therefore  the  Court  wiU  not  compel  a  tenant  in  common, 
who  has  sold  his  interest,  and  who  is  a  mere  mortgagee,  to  pro- 
duce his  title  deeds.    Ibid. 

An  heir  at  law  cannot  support  a  bill  for  title  deeds,  unless  he 
show  that  tbey  are  essential  to  enable  him  to  recover  at  law. 
Jones  v.  Jones,  3  Mer.  172.  See  Lady  She^Usbury  v.  ArrowsmOky 
"  w  es.  oo. 

(t)  Copdand  v.  ff^atts,  1  Starkie's  C.  95.  If,  however,  the  client 
would  have  been  compelled  to  produce  the  document,  it  seems  that 
the  agent  would  also  be  compellable  to  do  so,  otherwise  by  parting 
with  the  possession,  he  might  exclude  the  party  from  the  benefit  of 
the  evidence. 

(u)  As  for  instance,  where  a  man's  title  depends  upon  the 
precise  time  of  his  birth,  and  the  executor  of  an  accoucheur  is 
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It  is,  in  all  cases,  the  duty  of  the  witness  to  bring  the       vaslv 
document  with  him,  according  to  the  exigency  of  the  writ;       *  if. 

and  it  a  question  of  law  for  the  Court,  wl^ther,  upon  prin^ 

ciples  of  justice  and  equity,  the  production  of  the  instru- 
ment ousht  to  be  enforced  {x). 

*  Disobedience  of  the  writ  by  the  witness  will  not  war*  *  1725 
rant  the  reception  of  parol  evidence ;  but  where  the  wit-  Notice  to  pro- 
cess, in  fraud  of  the  suhpcmay  transferred  the  document  to  ^^^^  ^  <^^^* 
the  adverse  party  in  the  cause,  it  was  held  that  parol  evi- 
dence was  admissible  (y). 

Where  insufficient  notice  has  been  ffiven  to  the  attor*- 
ney  of  a  party  to  produce  the  deed,  me  attorney  is  not 
bound  to  produce  it,  although  he  has  the  deed  in  his  pock^ 
at  the  trial  {z). 

• 

In  possession  of  an  entry  made  by  the  latter  which  would  be 
legal  evidence  to  prove  the  time  of  birth.  iS^jMti,  P.  II.  p. 
318.  In  a  criminal  case,  proof  that  the  prisoner  at  a  paiticu- 
lar  time  and  place  signed  an  instrument,  may  be  decisive  as  to 
his  innocence. 

(x)  In  the  case  of  Copdand  v.  ffatts  (1  Starkie's  C.  95),  which 
was  an  action  by  the  lessor  for  breech  of  covenants  in  the  lease, 
the  plaintiff,  to  prove  the  execution  of  the  coonterpert,  which  was 
missinff,  called  upon  the  solicitor  of  a  sub-lessee  to  produce  an 
under-lease  by  the  lessee  of  the  same  premises  in  which  the  original 
lease  was  recited.  The  solicitor  demurred  to  the  production,  con" 
ceiving  it  to  be  doubtful  whether  the  interest  of  his  client  might 
not  be  prejudiced  by  the  production  of  the  under-lease.  ButGibbs, 
C.  J.,  aner  inspecting  the  under-lease,  was  of  opinion  that  the  read- 
ing of  it  would  not  prejudice  the  sub-lessee,  and  it  was  accordingly 
read. 

Bee  also  Corstn  v.  Dubois  (1  Hoh's  C.  239),  which  was  an  action 
on  a  bill  of  exchange,  to  which  the  defendant  pleaded  his  buik- 
niptcy  and  certificate.  In  order  to  defeat  the  certificate,  the  plain- 
tin  cidled  on  the  defendant's  solicitor  to  produce  the  proceedings 
under  the  first  of  two  commissions  against  the  defendant,  which 
had  been  left  in  his  custody  by  the  assignees  under  the  first  com* 
mission.  The  solicitor  demurred  to  the  production ;  and  Gibbe, 
C.  J.  said,  that  if  the  production  were  likely  to  be  prejudicial  to  the 
assignees,  he  would  intercept  them ;  but  as  he  could  not  see  any 
prejudice  to  the  persons  who  had  intrusted  the  soHcitor  with  the 
proceedings,  he  could  not  withhold  them,  even  although  the  dociH 
ments  might  have  been  procured  4}y  other  means  (Ibid.).  In  the 
case  of  Pearson  v.  Fletcher y  (5  Esu.  C.  90,)  which  was  somewhat 
similar  to  that  of  Corsen  v.  Dutois^  Lord  Ellenborough  ruled  that 
the  solicitor  to  the  commission  was  bound  by  public  duty  to  produce 
the  proceedings. 

In  the  case  of  Reed  v.  James^  (1  Starkie's  C.  132),  Lord  EUenbo* 
rou^h  said,  that  the  witness,  who  was  the  petitioning  creditor,  could 
not  in  an  action  by  the  assignees  with  propriety  refuse  to  produce 
the  promissory  note  on  which  the  debt  was  founded. 

fy)  Leeds  v.  Cook  fy  ux.,  4  £sp.  C.  256. 

(z)  Doe  d.  WaHney  v.  Grey,  1  Starkie's  C.  283. 
VOL.  in.  83 
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PART  As  a  witness  is  bound  to  attend  in^Court  in  obedience  to 

IT.         the  writ,  so  is  he  under  an  obligation  to  be  sworn  and  give 
evidence  on  his  appearance. 


*  X726  If  A  witness  for  the  Crown  refuse  to  be  sworn,  be  *  is 
Attendance,  guilty  of  a  Contempt  of  Court,  and  may  be  fined,  and  com- 
loddents.        mitted  till  he  has  paid  the  fine  (a)  (1). 

A  clerk  to  the  commissioners  of  taxes  is  bound,  when 
subpoenaed,  to  produce  his  books,  and  answer  all  questioqp 
relevant  to  the  issue,  notwithstanding  bis  oath  of  oflice  (&). 
PiotectioD.  A  witness  is  protected  by  the  law  in  his  attendanec 

eundo  marando  et  redeundo  {c).  Where  a  party  being  sum- 
moned to  attend  an  arbitrator  at  Plymouth,  and  toproduce 
*^s  books,  &c.  left  London  for  that  purpose,  and  stopped 
^^lifton  to  procure  papers  left  there  in  the  custody  of  bis 
ii4k,  and  remained  there  for  two  days,  employed  with  the 
professional  person  who  accompanied  him  in  examining, 
assorting  and  arranging  them,  and  was  arrested  before  he 
had  finished,  the  Court  held  that  be  was  protected  {d)  (2). 
This  protection  does  not  extiend  to  one  who  has  abscond- 
ed from  his  bail,  for  it  is  not  an  arrest,  but  a  mere  re-taking 

*  1727  of  a  prisoner  who  has  escaped  (e) ;  *  nor  to  a  witness  taken 

by  his  bail  to  be  surrendered  (/). 

(a)  Lord  PttxtorCs  case,  1  Salk.  278 ;  Vin.  Ab.  Y.  Lord  FresroD 
was  committed  by  tbe  Court  of  Quarter  Sessions  for  refusiog-  to 
be  sworn  before  the  Grand  Jury  on  an  indictm^t  for  hifh  treason. 
But  a  witness  may  refuse  to  be  sworn  in  a  civil  case,  if  his  expen> 
ses  have  not  been  paid.  * 

(h)  Lee  v.  BirreU,  3  Camp.  337.  • 

(e)  Supra^  P.  JL  119.  So  is  a jpIaintifT  in  attending  the  exeeution 
of  a  writ  of  inquiry  {ffaliers  ▼.  Rees^  4  Moore,  34) ;  but  the  under- 
sheriff  is  not  bound  to  notice  his  privilege.  (Ibid.)  The  Court  alone 
can  discharge  him.  [See  Brookes  v.  Ckesleyy  4  Har.  &  M^Hen. 
295.]  Where  the  writ  of  inquiry  issued  from  the  Common  Pleas^ 
and  the  process  on  which  he  was  arrested  out  of  the  Excfaecraer,  it 
was  held  that  either  Court  might  discharge  him.  Ibid.  See  ifaiker 
V.  fVehby  3  Anst.  941 ;  Camtron  v.  lAghifoot^  2  Bl.  Rep.  1190;  Tari- 
ton  V.  FiaheTy  Doug.  671. 

(d)  Ricketts  v.  (htmeyj  in  the  Exchequer,  7  Price,  699,  Garrow. 
B.  dissent. 

(e)  Per  Richards,  C.  B.  Horn  v.  Swin/ord,  1  D.  &  R.  Rep.  on 
Duty,  &c.  of  Magistrates,  361. 

(f)  Ex  parte  Lyne,  3  Starkie's  C.  132. 


(1)  [See  United  States  v.  Coolidge,  2  Gallison,  364.] 

(2)  [In  New  York,  a  witness  attending  from  another  State  was 
discharged  from  arrest  on  a  capias,  without  being  required  to  file 
common  bail.  San/ord  v.  Chase,  3  Cowen,  381.  See  Vol.  1.  IIP, 
note{l).] 
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Where  a  witness  neglects  to  attend  in  obedience  to  the  part 

writ  of  subpctna,  the  course  of  proceeding  against  him  is  nr. 
either  by  attachment  (g),  or  by  action  (A)  (I). 


J  — ^^ ^^  —  _^  —        ^  ^^  ^ 

A  witness  in  a  civil  case  may  refuse  to  be  sworn,  unless  incidents  to 
his  expenses  have  been  paid  or  tendered.     And  he  may  A*cUonVor 
maintain  an  acti(m  for  his  expenses,  although  he  has  re-  ezpenseg. 
fused  to  give  evidence  at  the  trial  because  they  have  not 
been  paid  (t),  or,  as  it  seems,  although  *  the  cause  has  not  *  1728 
been  called  on  (k) ;  but  he  cannot  recover  for  loss  of  time 
evtfn  upon  an  express  assumpsit  (I). 

A  witness  who  has  been  summoned  before  commissioners 

(g)  The  Court  will  not  grant  an  attachment,  unless  a  clear  case 
of  contempt  be  made  out.  An  attachment  has  been  refused  where 
the  whole  of  the  expensesof  the  journey,  and  of  the  necessary  stay 
at  the  place  of  trial,  were  not  tendered  at  the  time  of  serving  the 
subpana.  Fuller  v.  Prentice,  1  H.  B.  49.  So  where  the  witness 
living  at  the  distance  of  thirty-four  miles  from  the  assize  town,  the 
expenses  were  not  tendered  to  him  till  the  evening  before  the  trial. 
Home  V.  Smithy  6  Taunt.  9.  S.  C.  1  Marsh.  410.  So  whore  the  wit- 
ness, in  the  course  of  the  third  day's  attendance,  led  the  Court  to 
attend  to  urgent  business  of  his  trade,  although  the  consequence 
was  a  nonsuit,  no  notice  having  been  given  him,  when  the  swptBna 
was  served,  when  the  trial  would  come  on  ;  Blandfardy.  De  Tastet^ 
5  Taunt.  260,  S.  C.  1  Marsh.  43  -,  even  although  the  witnc^  was 
induced  to  leave  Court  by  the  representations  of  the  defendant's 
attorney. 

A  witness  is  guilty  of  a  contempt  of  Court  in  not  attending  at 
the  assizes  under  a  subpana^  although  the  cause  be  not  called  on. 
Barrow  v.  HumpkreySy  3  B.  &  A.  596,  P.  C.  doubting  the  case  of 
Bland  v.  Swaford,  Peake's  C.  60. 

The  affidavit  to  found  an  attachment  in  the  C.  P.  must  state  that 
the  witness  was  duly  called  at  the  trial.  Malcolm  v.  Ray^  3  Moore, 
922.  It  seems  that  the  name  of  the  witness,  inserted  in  the  copy 
of  the  svhpana  at  the  time  of  service,  may  be  inserted  in  the  ori- 
ginal writ  of  subpana  when  the  witness  is  called.  Wakefield  v.  Golly 
Holt's  C.  526,  Cor.  Gibbs,  C.  J. 

(h)  It  has  been  said  that  no  action  lies  unless  the  cause  were 
called  on,  and  the  Jury  sworn.  Bland  v.  Swaffordy  Peake's  C.  60. 
But  ^a.  and  see  the  observations  of  the  Court  in  the  case  of  Bar- 
row V.  HumphreySy  3  B.  &  A.  598. 

(i)  HaUeU  v.  Mears,  13  East,  15. 

(k)  Barrow  v.  HumphreySy  3  B.  &  A.  596,  doubting  Bland  v. 
Swaffordy  Peake's  C.  60.    See  HalUtt  v.  MearSy  13  East,  15. 

(I)  fViUis  v.  Peekkamy  1  B.  &  B.  515.  Unless  he  be  an  attorney, 
or  medical  practitioner.  SuprOy  P.  II.  p.  111.  Willis  v.  Peckhamy 
1  B.  &  B.  515.  But  expenses  of  subsistence  to  a  seafaring  man, 
thoueh  an  Englishman,  have  been  allowed.  Berry  v.  Praity 
1  B.  &  C.  276.  The  expenses  of  making  scieutiiic  experiments 
with  a  view  to  evidence  are  not  allowable.  Severn  v.  0/tve,  3  B. 
^B.  72.    • 

(1)  [See  Vol.  J.  109,  note  (g)  112,  n<rfc  (1\] 


|7at(  WITNESS. 

PABT       of  a  bankrupt  may  recover  the  expenses  allowed  by  the 
lY.         cominiBuoners,  although  he  was  a  creditor,  and  .the  allow- 

ance  was  by  parol  (n). 

Objection  to         Sdlv.  In  general  any  one  may  be  examined  as  a  witness 
eompettnej.     ^y^^  ^  understanding  and  memory,  and  is  capable  of  > 
being  bound  by  an  oath  (o). 

But  a  person  of  sufficient  discreti<Hi  tcTbe  a  witness  may 
be  generally  disqualified  by  want  of  religious  belief  (p),  ^h* 
by  m&my  of  character  (9).  He  may  be  specially  disquali- 
fied in  respect  of  the  particular  cause  firom  bei^g  a  party 
in  the  cause  (r),  or  firom  the  interest  under  which  he  la- 
bours («)• 

An  interest  to  disqualify  must,  it  has  been  seen,  be  either 
an  interest  in  the  result  of  the  cause,  or  of  an  interest  in 
the  record  as  an  instrument  of  evidence  (t).    It  may  iiirw 
ther  be  observed,  that  it  must  be  an  interest  in  the  result^ 
as  opposed  ta  an  interest  in  the  particular  question  propos- 
ed to  the  witness.    If  the  witness  be  interested  in  the  im- 
*  1729  mediate  result  of  the  cause,  it  is  *  obvious  that  he  is  inle- 
intarefi  ia  Um  rested  in  every  answer  which  he  gives  which  te.ids  to  Chat 
'""'  ^  result,  and  therefore  is  incompetent  to  answer  any  question 

in  &vour  of  the  party  who  calls  him.  If  he  be  interested 
eithe^n  the  immediate  result,  or  in  the  record,  he  is  in- 
eomp^nt  to  answer  any  question  in  &voor  of  the  party 
who  calls  him,  whether  he  be  or  be  not  interested  in  the 
particular  jguesdon ;  for  being  interested  in  the  resuUj  he  is 
interested  in  every  answer  which  in  any  way  tends  to  that 
result.  And  therefore,  in  such  cases,  the  nature  of  the 
particular  question  put  to  him  is  perfectly  immateriaL 

It  is  now  clearly  established^  that  no  interest  in  any  dis- 
puted question  will  render  a  witness  incompetent  who  is 
not  interested  in  the  particular  result,  or  in  the  record  («). 
And  therefore  an  underwriter  of  a  policy  is  a  competent 
witness  for  another  underwriter  in  an  action  on  the  same 

(n)  Yorker  v.  Bctham^  1  Esp.  C.  65.    Under  the  stat  1  Jac.  1. 
c.  15^  8. 10. 

(o)  Supra^  392,  3,  4.  [and  wAt8,'\ 

(p)  Supra,  P.  I.  p.  80 ;  B.  N.  P.  292.    So  if  he  be  excomhiuni-    . 
cated.    Ibid. 

{q)  Suprcty  714.  [&  acq.  and  notes.] 

(r)  Supra,  tit.  Parties,. 

(s)  Supra,  tit.  Interest. 

(t)  Supra,  744. 

(u)  Jardaine  v.  LasUnwfke,  7  T.  B.  601 ;  Smith  v.  Prager,  7  T.  R. 
60;  Bent  V.  Baker,  3  T.  R.  27 ',  Abrahams '^.  Bunn,  4  Bart.  2SiSl. 


% 


mCOMPETENCY.  1729 

» 

policy,  ^ItfaoQgh  his  testimony  shows  that  no  underwriter       mev 
of  th^t  policy  is  liable  («r).  IF» 

,  There  is,  however,  a  considerable  clasp  of  cases  where  a  . 
witness  is  not,  by  reaspn  of  his'  connexion  with  the  parties, 
or  the  subject-matter  of  litigation,  generally  incompetent^ 
but  where  he  may  be  rendered  incompetent  by  the  nature 
of  the  oqrticular  question  agitated  at  the  trial.  This  hap- 
pens wnere  the  event  of  the  cause  turns  upon  a  questioa 
which,  if  decided  one  way,  would  render  the  witness  liable 
over  to  one  of  the  parties,  but  where  a  contrary  decision 
would  protect  him: 

Thys,  in  an  action  on  a  policy  of  insurwce  on  goods, 
thecafitaiii  of  the  vessel  has  not  in  the  abstract  any  inte* 
rest  either  in  the  inimediate  result  of  the  cause,  or  in  tli^ 
.  record  ;  and  if  4he  question  were  merely  to  be,  *  what  was  ♦^730 
the  original  destination  of  the  ship,  he  would  be  a  compe- 
^  tent  witness  for  the  plaintiff,  to  show  that  he  acted  under 
his  direction.  But  if  the  question  turned  upon  a  deviation, 
he  would  be  incompetent  to  prove  that  he  had  not  been 
guilty  of  a  deviation  ;  for  if  the  plaintiff  failed,  he  would 
be  responsible  to  him  for  the  consequences  of  such  devia- 
tion (y),  and  he  would  then  labour  under  an  interest  in  the 
event  of  the  suit. 

In  this  and  similar  cases,  it  is  to  be  observed  that  the 
incompetency  does  not  arise  from  the  general  relation  of 
the  witness  to  the  parties,  or  from  a  direct  interest  in  the 
immediate  event  of  the  suit,  or  in  the  record,  for  he  is 
competent  for, general  purposes.  It  is  the  particular  ques* 
tion,  and  the  consequent  liability^  of  the  witness  in  one 
event,  turning  upon  that  question,  which  generates  the 
objection. 

when  the  event  of  the  cause  depends  on  the  question  of 
the  witness's  misconduct,  the  case  is  the  same,  as  far  as 
regards  his  competency,  as  if  the  sole  issue  had  been  joined 
upon  that  qiiestion.  in  the  above  case,  the  witness  is  not 
incompetent  on  the  ground  that  a  verdict  against  the  plain- 
tiff would  generdte  any  new  liability,  for  his  liability  exists, 
if  at  all,  independently  of  the  particular  action,  and  the 
plaintiff  would  have  been  entitled  to  recover  from  him  for 
all  the  consequences  of  his  misconduct,  without  bringing 
any  action  on  the  policy  ;  but  he  is  incompetent  because, 
by  procuring  for  the  plaiiltiff^  a  verdict  on  the  policy,  he 

(x)  Beni  V.  BaJur^  3  T.  &.  97.  In  an  action  for  damage  done  to 
the  reversion,  the  tenant  is  a  competent  witness.  Ihadiugton  v. 
Hudson,  1  Bing.  257. 

fif)  Dt  Symwida  v.  Dt  la  Cour,  2N.  R.  374. 
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would  no  longer  be  responsible  to  him  for  the  loss  of  the 
benefit  of  bis  policy.  And  therefore  to  this  extent  the 
witness  has  an  interest  in  the  record  which  would  conclu- 
sively prove  that  the  plaintiff  had  not  been  precluded  by 
the  witness's  feult  from  recovering  on  the  policy  (1). 

*  And  in  general,  where  the  plaintiff,  in  order  to  reco- 
ver, must  prove  the  performance  of  9ome  duty  or.  contract 
by  a  party  whom  he  has  employed,  the  latter  is  not,  it 
seems,  a  competent  witness  for  the  plaintiff  to  prove  the 
performance  of  that  duty  or  contract ;  for  upon  failure  in 
such  proof  he  would  be  responsible  to  the  plaintiff  for  the 
consequences  *of  his  own  misconduct  or  breach  of  con- 
tract (;;),  or,  perhaps  more  properly,  it  should  be  said  that 
0y  means  of  such  proof  he  would  avert  the  consequence 
of  his  misconduct. 

Where,  however,  the  party  so  emploved  was  the  actual 
agent  who  transacted  the  business  of  the  principal,  he  is, 
as  has  been  seen,  competent  on  the  score  of  necessity  (a)  ; 
but  although  an  agent  who  actually  executed  the  business 

(z)  See  Rffthevoe  v.  Elton,  Peake's  C.  84 ;  supra,  1184. 

(a)  Supra,  767.  [&  seq.  and  nates.]  A  joumeymao  is  competent 
to  prove  the  delivery  of  goods  (Mams  v.  Davis,  3  Esp.  C.  48).  So 
where  a  clerk  or  servant  has  received  money,  he  is  a  com- 
petent witness  for  the  party  who  paid  it  (Matthews  v.  Haydan,  3 
£ep.  €.  509).  And  per  Lord  Kenyon,  (Ibid.)  it  is  the  constant 
course  at  Nisi  Prius,  ex  necessitate  rei,  to  admit  the  evidence  of 
clerks  and  porters  who  were  alone  privy  to  the  receipt  of  money, 
or  the  delivery  of  goods.  (And  see  Theobald  v.  TregoU,  11  Mod. 
261.)  So  a  book-keeper  is  a  good  'witness  without  a  release  (iS)iffi- 
cer  V.  Goulding,  Peake's  C.  llS).)  And  where  a  carrier  who  was 
directed  to  deliver  money  to  A.,  delivered  it  by  mistake  to  B^  it 
was  held)  that  in  an  action  by  the  employer  against  B.  to  recover  the 
money,  he  was  competent  without  a  release  (Barktr  v.  Maerae,  3 
Camp.  144 ;  B.  N.  P.  289.  And  see  ttderton  v.  AAinson,  7  T.  R. 
480;  Evans  v.  Williams,  7  T.  R.  481,  ti. ;  supra,  ]649.)  But  a 
debtor  to  the  plaintiff  is  not  competent  to  prove  that  he  paid  the 
debt  to  the  defendant,  the  servant  of  the  plaintiff,  for  his  master 
(Theobald  v.  Tregott,  11  Mod.  361,  Cor.  Holt,  C.  J.),  for  he  swears 
in  his  own  discharge. 

(1)  [Where  a  witness  stated  in  the  course  of  his  examination* 
that  he  had  been  sent  by  the  plaintiff,  in  whose  service  he  was, 
with  goods  to  the  defendant,  and  received  orders  to  brine  them 
back  unless  the  money  was  paid,  but  that  the  defendant  obtained 
possession  of  the  goods  by  strataj^em,  and  reAised  to  pay  for  them 
unless  he  would  receive  a  note  of  A.  B.  in  payment — it  was  held 
that  as  it  appeared  from  the  whole  of  his  evidence  that  he  did  not 
voluntarily  sunender  the  possession  of  the  goods,  and  was  there* 
fore  not  liable  to  an  action  by  the  plaintiff  for  a  breach  of  orders, 
his  competency  was  not  affected.  WHmartk  St  al,  v.  Mountfird  StifL, 
8  Perg.  &  Rawle,  124.] 
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of  his  principal  is,  it  seems,  in  all  cases  competent  to  prove       pabt 
that  he  acted  according  to  the  directions  of  his  principal  (i),*        iy. 
on  the  ground  of  *  necessity,  and  because  the  principal  — — ~— 
can  never  maintain  an  action  against  his  agent  for  acting  *  17S2 
according  to  his  own  directions,  whatever  may  be  the  re-  Liability  of 
suit  of  the  cause  Tc),  yet  if  the  cause  depend  upon  the  principal? 
question  whether  tne  a^ent  has  been  guilty  of  some  tor- 
tious act,  or  some  negligence  in  the  course  of  executing 
the  orders  of  tbe  •principal,  and  in  respect  of  which  he 
would  be  liable  over  to  the  principal  if  he  failed  in  tbe 
action,  the  agent  is  not  competent  without  a  release  {d). 

(b)  S^e  preceding  note. 

(c)  See  the  observations  of  Mansfield,  C.  J.  in  De  Symonds  v.  De 
la  Caur,  2  N.  R.  374. 

(d)  Stan-ay  767.  See  Rotheroe  v,  ^ton^  Peake's  C.  84 ;  s^upra, 
1184.  In  Miller  t.  FcUconer{l  Camp.  251),  on  an  action  on  the 
case  for  negligence  in  running  against  the  plaintiff's  cart  with  a 
dray,  the  servant  who  drove  the  cart  was  held  to  be  incompetent 
as  a  witness  for  the  plaintiff  without  a  release. 

In  Moorish  v.  Foote  (2  Moore,  506  ;  8  Taunt.  454),  in  an  action 
for  negligently  driving  a  mail-coach  against  the  plaintiff's  waggon, 
the  plaintiff's  waggoner  was  held  to  be  incompetent  without  a  re- 
lease, although  he  swore  that  he  lefl  sufficient  room  for  the  defen- 
dant's mail,  and  although  the  Jury  found  by  their  verdict  that  he 
was  not  to  blame. 

In  the  case  of  CtUhberi  v.  CrosUing  (3  Camp.  515),  issue  was 
taken  on  a  replication  of  excess,  to  a  plea  of  license  in  trespass 
,  for  breaking  a  wall  of  the  plaintiff's  house.  The  trespasses  com- 
plained of  had  been  committed  in  repairing  the  defendant's  house. 
The  defence  was,  that  the  plaintiff  having  given  l^ave  to  do  what 
was  necessary  for  repairing,  nothing  more  than  ^as  necessary  had 
been  done ;  and  to  prove  this,  the  evidence  of  the  workmen  em-  « 

ployed  was  admitted  on  behalf  of  the  defendant;  Lord  Ellenbo- 
rough  observing,  that  it  by  no  means  followed  that  the  witnesses 
would  be  Uable  to  the  defendant  if  the  plaintiff  had  a  verdict ;  and 
that  the  case  was  very  different  from  an  action  for  negligence  in 
driving  against  carriages,  or  running  down  ships,  for  there,  if  the 
master  be  liable  to  the  plaintiff,  the  servants  are  necessarily  liable 
to  the  master,  and  they  have  a  direct  interest  to  defeat  the  action. 
Here,  it  is  to  be  remarked,  that  there  was  no  evidence  to  show  that 
the  agents  had  done  any  thing  beyond  the  scope  of  the  master's 
direction,  and  consequently  it  did  not  appear,  that  in  the  event  of 
a  recovery  against  him,  he  would  be  entitled  to  recover  over  from 
them. 

The  case  of  a  witness  called  for  the  defendant,  in  an  action  for 
the  negligence  of  the  witness,  Offers  from  that  of  a  witness  who, 
having  the  care  of  the  plaintiff's  carriage,  is  called  to  prove  negli- 
gence on  the  part  of  the  defendant,  in  this  respect ;  in  the  former 
case  a  verdict  and  judgment  for  the  plaintiff  create  a  liability  on 
the  part  of  the  witness  which  did  not  previously  exist,  and  he  is 
therefore  interested  in  the  record,  which,  in  the  event  of  a  verdict 
for  the  plaintiff,  would  establish  tbe  measure  of  his  liability,  and  he 
is  consequently  incompetent  to  prove  any  part  of  the  defendant's 
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*  Unless  there  be  some  legislative  provision  to  the  con* 
trary,  it  is  no  objection  that  a  witness  called  to  support  the 
appellant's  case  before  a  court  of  appeal  was  not  examin* 
ed  before  the  original  court  (e),  even  although  the  party 
who  obtained  the  conviction  is  liable  to  double  costs  on  a 
reversal  of  the  conviction  (/). 

It  is  usual  for  the  Court,  at  the  instance  of  either  party, 
in  criminal  as  well  as  civil  cases,  to  order  the  witnesses  to 
withdraw  from  the  Court,  in  order  that  «flch  may  be  eia- 
mined  separately ;  and  if  any  witness  infringe  the  order 
by  remaining  in  Court,  he  cannot  afterwards  be  examin- 
ed (g)j  although  he  be  the  'attorney  in  the  cause  (A). 


.<fi 


Want  of  reli- 
(ious  belief. 


*  It  has  been  seen,  that  an  objection  to  the  competency 
of  a  witness  may  be  taken  in  any  stage  of  the  proceed- 
ing (t) ;  but  this,  it  seems,  is  to  be  understood  of  those 
cases  only  where  the  objection  could  not  have  been  taken 
in  the  first  instance  (k). 

Where  the  incompetency  of  a  witness  appeared  on  the 
face  of  his  answers  to  interrogatories,  it  was  held  that  the 
objection  was  waved  by  putting  cross^interrogatories,  and 
could  not  be  insisted  on  at  the  trial  (Z). 

The  most  correct  and  proper  time  for  asking  a  witness 
whether  the  form  in  which  the  oath  is  about  to  be  admi- 

cmse.  On  the  contrary,  the  liability  of  the  witness  in  the  latter 
case,  where  he  has  been  guilty  of  neffligence,  abrt&dy  ezutj,  and  he 
is  not,  as  it  seems,  wholly  disqualified,  but  only  on  the  paitieular 
question  of  negligence  on  his  part. 

For  other  illustrations  of  the  incompetency  of  witnesses  by  rea- 
son of  their  liability  over,  vide  aupra,  tit.  Vendor  and  Vmdu. — 
Wettranhf, 

(e)  R.  V.  Commusioners  of  Appeale,  3  M.  &  S.  133.  Breedon  v. 
GO/,  1  Ld.  Raym.  219 ;  S.  C.  2  Salk.  555  ;  5  Mod.  272.  The  stat. 
48  Geo.  3.  c.  74,  s.  15,  upon  convictions  relating  to  malt,  enacts 
that  the  same  witnesses,  and  no  other,  shall  be  examined  upon  ap- 
peal. On  a  writ  of  attaint  no  other  evidence  can  be  given  before 
the  Grand  Jury  than  that  which  was  before  given  before  the  Petit 
Jury.  But  there  the  question  is  whether  the  Jury  gave  a  false  ver- 
dict on  the  evidence  before  them. 

(f)  Ibid. 

(g)  Mom^  Hhfieral  v.  BulpU^  9  Price,  4.  This  is  a  general  rule 
by  the  law  of  Scotland  in  all  criminal  prosecutions.  Hume's  Comm. 
on  Grim.  Law  of  Scotland,  vol.  II.  365 ;  Burnet's  Treatise,  AST ; 
Phillipps  on  Ev.  vol.  I.  258.  The  same  rule  prevails  in  the  Exehe- 
quer  in  revenue  cases,  as  to  witnesses  for  the  defendant. 

(h)  R.  V.  fFebh,  Sarum  Summ.  Ass.  1819,  Cor.  Best,  J. 

(i)  Supray  Vol.  I.  p.  124.  Moorish  v.  FooU,  2  Moore,  508.  8 
Taunt.  454. 

(k)  Ibid. 

(t)  Ogle  V.  Ptdeski,  Holt's  C.  485. 
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nistered  to  him  is  one  that  will  be  binding  on  his  con-'       fa&t 
science,  is  before  that  oath  is  administered.     But  although         iv. 
a  witness  shall  have  taken  the  oath  in  the  usual  form  wiu-  .—«.....«.— 
out  making  any  objection,  he  may  nevertheless  be  after- 
wards asked  whether  he  considers  the  oath  he  has  taken 
to  be  binding  on  his  conscience.     But  if  the  witness  an- 
swer in  the  affirmative,  that  he  does  consider  the  oath 
which  he  has  taken  to  be  binding  upon  his  conscience,  he 
cannot  then  be  further  asked  whether  there  be  any  other 
mode  of  swearing  that  would  be  more  binding  upon  his 
conscience  than  that  which  has  been  used  {m\. 

*  A  Jew  who  has  never  formally  renouncea  the  religion  *  1735 
of  his  ancestors,  but  considers  himself  to  be  a  member  of 
the  established  church,  may  be  sworn  on  the  Gospels  (n). 

Notwithstanding  the  prima  facie  appearance  ot  interest 
on  the  part  of  the  witness  On  the  face  of  the  record,  yet  it 
seems  that  his  evidence  ouffht  not  to  be  rejected  without 
examining  him  on  the  voir  air€  as  to  his  real  situation  (0). 

3d)y,  Upon  the  examination  of  a  witness  in  chief,  it  has  Ezamin^tion 
been  seen  that  a  counsel  cannot,  but  in  some  excepted  ca-  "*  ^^^^' 
ses  (p),  ask  a  leading  question  (9),  and  *  that  ne  must  *  1736 

(m)  The  Queen^s  case  (2  B.  &  B.  984).  According  to  the  opi^ 
nioQ  of  the  Judges,  as  delivered  by  Abbott,  C.  J.  in  answer  to 
questions  proposed  by  the  Lords,  Abbott,  C.  J.  after  delivering  this 
opinion,  added,  "Speaking  for  myself  (not  meaning  thereby  to 
pledge  the  other  Judges,  though  I  believe  their  sentiments  concur 
with  my  own),  1  conceive,  that  if  a  witness  says  he  considers  the 
oath  as  binding  upon  his  conscience,  he  does  in  effect  aflfirm  that  in 
taking  that  oath  be  has  called  God  to  witness  that  what  be  shall 
say  will  be  the  truth ;  and  that  be  has  imprecated  the  Divine  ven- 
geance upon  his  head  if  what  he  shall  afterwards  say  is  false ;  and 
having  done  that,  it  is  perfectly  unnecessary  and  irrelevant  to  ask 
any  further  questions." 

(n)  R,  V.  GiViam,  1  Esp.  C.  285.  A  member  of  a  religious  sect 
which  objects  to  the  ceremony  of  kissing  the  book  may  be  sworn 
without  it.  Mee  v.  Rtid^  Fealce^s  C.  23 ;  MUdront's  case.  Leaches 
C.  C.  L.  459 ;  CoU  v.  DutUmy  2  Sid.  6. 

(o)  Bunier  v.  Warre,  1  B.  &>  C.  689.  Replevin ;  avowry  alleging 
a  joint  holding  by  the  plaintiff,  and  T.  B.,  who  was  no  party  to  the 
record,  and  the  testimony  of  T,  B.  having  been  rejected,  without 
any  examination  on  the  voir  dire  to  enable  him  to  explain  his  situa- 
tion, a  new  trial  was  granted.    Ibid. 

(p)  As  where  he  is  caU^  to  contradict  a  former  witness  as  to 
the  contents  of  a  written  instrument,  and  cannot,  without  sugges- 
tion, 

(q)  The  objection  in  principle  applies  to  those  cases  only  where 
the  question  propounded  involves  an  answer  immediately  conclud- 
ing the  merits  or  the  case,  and  indicating  to  the  witness  an  answer 
which  will  best  accord  with  the  interests  of  the  party.  See  2  Po- 
thier  by  Evans,  265. 

VOL.  III.  84 
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PABT       examine  as  to  facts,  and  not  as  to  the  opinions  or  ccuichi- 
17.         sions  of  the  witness,  for  these  are  to  be  made  by  a  Jury, 
except  indeed  where  the  conclusion  is  an  inference  of 
skill  and  judgment  (r). 

The  opinion  of  a  witness  as  to  the  effect  of  a  clause  in 
a  policy  ie  not  admissible  {s) ;  neither  is  the  opinion  of  a 
broker,  whether  particular  facts  ought  to  have  been  dis- 
closed to  the  underwriter,  admissible  (0- 

But  in  general,  wherever  the  inference  is  one  of  skill 
and  judgment,  the  opinion  of  experienced  persons  is  adr 
missible,  for  by  siich  means  only  can  the  Jury  be  enabled 
to  form  a  correct  conclusion. 

An  engineer  may  be  examined  as  to  his  judgment  on 
the  effect  of  an  embankment  on  a  harbour,  as  collected 
from  experiment  (tc). 

Upon  the  question  whether  a  seal  has  been  forged,  the 
testimony  of  a  seal^n^raver  as  to  the  difierence  between 
the  impression  in  question  and  a  genuine  one,  is  also  ad- 
missible (x). 
1737  *  So  tne  testimony  of  medical  men  is  constantly  admit- 
ted with  respect  to  the  cause  of  disease,  or  of  death,  in  or- 
der to  connect  them  with  particular  acts,  and  as  to  the 
general  sane  or  insane  state  of  the  mind  of  the  patient,  as 
collected  from  a  number  of  circumstances.  Such  opinions 
are  admissible  in  evidence,  although  the  professional  wit- 
nesses found  them  entirely  on  the  facts,  circumstances 

tion,  recollect  the  contents  (Vol.  I.  p.  126 ;  Courteen  v.  TWfc,  1 
Camp.  43).  Where  a  witness  was  called  to  contradict  a  former 
witness,  as  to  a  conversation  which  he  had  denied,  it  waa  held  that 
the  terms  might  be  suggested  to  him  in  the  first  instance  [Edmondt 
V.  ffaVter,  Cor.  Abbott,  C.  J.  Westm.  Sitt.  after  Mich.  Term,  1890). 
And  this  seems  to  be  the  general  practice.  But  see  the  observa- 
tions on  this  subject,  Phillipps's  Evidence,  vol.  I.  p.  257,  8. 

It  has  been  seen,  ^Part  II.  sec.  xiv.)  that  leading  questions  may, 
at  the  discretion  or  the  Court,  be  put  to  an  unwilling  witness. 
The  situation  of  the  witness,  and  the  inducements  under  winch  he 
may  labour  to  give  an  unfair  account,  are  material  considerations 
in  this  respect.  A  son  will  not  be  very  forward  in  stating  the  mis- 
conduct of  his  father,  of  which  he  has  been  the  only  witness.  A 
servant  will  not,  in  an  action  against  the  master,  readily  admit  his 
own  negligence.    See  2  Evans's  Pothier,  267. 

(r)  4  T.  R.  497. 

(a)  Syers  v.  Bridge^  Dougl.  527 ;  suprat  1148.  But  the  mradUt 
under  similar  circumstances  would  be  legal  evidence.    Ibid. 

(t)  Carter  v.  Boehm,  3  Burr.  1905. 

(u)  FMea  v.  Chad,  Mich.  23  G.  3,  cited  in  GaodtiUt  v.  Brakam, 
4  T.  E.  498. 

^  (x)  By  Lord  Mansfield,  in  Fdkta  v.  Chad,  cited  4  T.  R.  498 :  ^' 
vide  supra,  tit.  Handwriting. 
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and  symptoms  established  in  evidenqe  by  others,  and  with*  part 

out  being  personally  acquainted  with  the  fieicts.  iv. 
Although  a  witness  be  not  bound,  even  upon  cross-ex* 


amination,  to  answer  a  question  which  tends  to  his  crimi-  Estoppel  of 
nation,  yet  upon  examination  in  chief,  he  may  be  asked  wi^n<^"s. 
such  questions,  and  is  in  no  case  estopped  from  answering 
them. 

It  seems  to  be  a  general  rule,  that  a  witness  is  in  no 
case  legally  incompetent  to  alle^^  his  own  turpitude,  or  to 
give  evidence  which  involves  his  own  infamy  (y),  or  im- 
peaches his  most  solemn  acts  (z),  unless  he  be  rendered 
incompetent  by  a  legal  interest  in  the  event  of  the  cause, 
or  in  the  record. 

A  witness  for  the  Crown,  on  a  charge  of  conspiracy, 
who  admits  that  she  has  on  a  former  occasion,  at  the  in- 
stance of  the  defendant,  sworn  falsely  to  the  fact  which' 
she  is  called  to  prove,  is  still  competent  (a). 

In  the  case  of  Curry  v.  Walter  (6),  Eyre,  C.  J.  held  that  PriTiiege. 
it  is  at  the  opinion  of  a  barrister,  whether  he  will  give 
evidence  of  what  he  stated  to  the  Court  upon  making  a 
motion. 

It  has  been  seen,  that  the  law,  upon  grounds  of  policy, 
in  some  instances  precludes  a  witness  from  *  revealing  *  1738 
matters  of  professional  or  political  confidence  (c). 

Although  it  be  an  invariable  rule,  that  a  witness  cannot  EMmination 
be  examined  in  chief  as  to  the  contents  of  a  written  docu-  ^  writte""*^* 
ment,  yet  documents  in  themselves  inadmissible  may  be  documenu. 
used  collaterally  for  the  purpose  of  aiding  the  memories  of 

(y)  Suproj  717. 

(z)  Supray  17, 18.    Randa  y.  Thomas,  5  M.  &  S.  244. 

(a)  R.  V.  Ttal,  11  East,  309;  ff  supra,  17,  18.  Contra,  WaUm  v. 
Shelley,  1  T.  R.  296 ;  5  T.  R.  579 ;  7  T.  R.  601.  TUlt  v.  Chreoett, 
2  Ld.  Raym.  1008. 

(h)  1  Esp.  C.  456. 

(c)  Supra,  tit.  ConfidenticU  CommuniccUion,  395;  and  Vol.  I. 
p.  107.  To  the  instances  there  adduced  may  be  added  the  follow- 
ing : — ^Where  a  commander-in-chief  directed  the  defendant  (a  ma- 
jor-general), with  six  other  officers,  to  inquire  into  the  conduct  of 
the  plaintiff,  and  to  report  the  opinion  of  those  officers,  which  was 
done  accordingly,  and  the  plaintiff  brought  an  action  for  aji  alleg- 
ed libel  contained  in  that  report,  and  the  secretary  of  the  comman- 
der-in-chief attended  with  the  minutes  of  the  renort,  the  Court 
refused  to  allow  it  to  be  read  (Home  v.  Bentinck,  2  B.  &  B.  130). 
So  official  communications  between  the  governor  and  law-officer 
of  a  colony  as  to  the  state  of  the  colony  (ff^^  ^*  ^^^^  Holt's  C. 
299),  or  between  an  agent  of  government  and  a  secretary  of  state 
{Anderson  v.  Sir  fV.  Hamilton,  2  B.  &  B.  156,  n.),  are  privileged. 
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PAET       witneBses  (d).    Thus  a  deposition  formerly  made  by  ao 
IV.         aged  witness  was  allowed  to  be  read  to  him  at  the  trial,  in 
»  order  to  refresh  his  memory  {e).    And  where  a  witness 


EzamiBatioii    who  had  receiTod  money,  and  given  a  receipt  for  it,  which 
^^^  itte'**^*  could  not  be  read  in  evidence  for  want  of  a  proper  stamp, 
documeiito.      bad  become  blind,  the  receipt  was  read  to  him  in  Court 
for  a  similar  purpose  (/)• 
And  where  the  plaintiff  had  entered  an  account  in  writ- 
*  1739  ing  of  ffoods  and  money  from  time  to  time  forwarded  *  to 
the  defendant,  and  the  defendant  had  by  his  signature  at 
the  foot  of  each  page  admitted  the  truth  of  the  items,  but 
the  writing  itseli  could  not  be  given  in  evidence  for  want 
of  receipt-stamps,  as  the  cash  items  in  each  page  exceed* 
ed  40s.,  yet  it  was  held  that  the  plaintiff  might  prove,  that 
upon  calling  over  each  article  to  the  defendant,  he  admit- 
ted the  receipt,  and  that  the  witness  who  heard  him  might 
refresh  his  memory  by  referring  to  the  account  {g). 

Where  a  witness  refreshes  his  memory  from  memoran- 
dums, it  is  usual  and  reasonable  that  the  adverse  counsel 
should  have  an  opportunity  of  inspecting  them  for  the 
purpose  of  cross-examining  the  witness  (A). 

Although  a  witness  cannot  be  examined  as  to  the  con- 
tents of  a  written  document  not  produced,  yet  he  may  in 
some  instances  be  examined  as  to  the  general  result  from 
a  great  number  of  documents  too  volummous  to  be  read  in 
Court  (i). 
CrMt-exaiiii-  The  general  principles  by  which  the  cross-examina- 
BattoD.  iiqh  ^4J  of  witnesses  is  regulated,  Uie  nature  of  the  ques- 

(d)  Rambert  v.  Cohen,  4  Esp.  C.  213 ;  supra,  1383.  So  a  person 
who  has  from  time  to  time  examined  entries  in  a  log-book  whilst 
the  events  were  fresh  in  his  recollection,  may  refer  to  tlie  book  to 
refresh  hb  memory,  when  examined  as  to  a  fact  recorded  there,  and 
which  he  remembers  to  have  seen  there  when  he  bad  a  clear  re- 
collection of  the  circumstances.  Burrough  v.  Mart%n,2  Caxap,  112. 
And  see  Doe  v..  Perkins,  3  T.  R.  750 ;  supra,  Vol.  1. 129.  Tanner 
V.  Taylor,  cited  3  T.  R.  754. 

(e)  Faughan  v.  Martin,  1  Esp.  C.  440.  See  Doe  v.  Perkins, 
3  T.  R.  749. 

(f)  CaU  V.  Howard,  3  Starkie's  C.  3. 

(g)  Jacob  V.  Lindsay,  1  East,  460.    Supra,  tit.  Stamp, 

(h)  Per  Eyre,  C.  J.  Hardy's  case,  24  Howell's  St.  Tr.  824. 

(%)  JIfeyer's  ^signets  v.  Sejlon,  2  Starkie's  C.  276;  Roberts  v. 
Doxon,  Peake's  C.  83. 

(k)  See  the  judicious  remarks  on  this  subject  by  Sir  D.  Evans, 
in  his  edition  of  Pothier,  vol.  2,  p.  268.  In  the  case  of  Hunter  v. 
Kthoe  (before  the  King's  Bench  in  Ireland,  Mich.  1794,  Ridg.  150), 
Lord  Clonmell  observed  that  cross-examination  had  gone  to  an 
unreasonable  length ;  but  he  had  in  general  permitted  gentlemen  to 
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tions  which  may  be  pat  (Z),  especially  with  respect  to  col-        part 
lateral  facts  (m)  (1),  and  the  obligation  of  a  witness  to  an-         iv. 
swer  questions  tending  to  his  discredit  (n),  have  already  ^-...i.-_i. 
been  adverted  to.  Cross-^xami- 

*  A  mere  assertion  by  counsel  without  any  attempt  at  i'*'!*^^^ 
proof  does  not  warrant  a  cross-examination  as  to  a  fact     ^^jnalin 
which  wotild  otherwise  be  irrelevant  (s),  questions. 

It  has  been  seen  that  the  law  compels  no  one  to  answer 
a  question  where  the  answer  will  subject  him  to  penal 
consequences  (o).  It  may  be  observed  further,  that  the 
principle  extends  not  only  to  question^  where  the  answer 
would  immediately  criminate  the  witness,  but  to  all  ques- 
tions which  tend  collaterally  to  his  conviction  ( »; ;  but  he 
is  bound  to  answer  all  questions  connected  with  the  sub- 
ject of  inquiry,  notwithstanding  their  tendency  to  render 
him  civilly  responsible,  or  even  to  disgrace  him.  Whether 
he  be  bound  to  answer  mere  collateral  questions  tending 
to  disgrace  him,  though  not  to  subject  him  to  penal  conse- 
quences, is  a  point  upon  which  some  observations  have 
already  been  hazarded  {q).    . 

go  as  far  as  they  pleased,  because  if  there  was  an  honest  case  on 
the  other  side,  it  would  do  them  no  good. 

(I)  Supra^  Vol.  I.  p.  132. 

(m)  Supra,  Vol.  I.  p.  134. 

(n)  Supra,  Vol.  I.  p.  137. 

(m)  Lwxu  v.  ^ovosUieski,  1  Esp.  C.  296. 

(o)  Supra,  Part  II.  sec.  xxii.  Even  an  accomplice  who  gives 
evidence  for  the  Crown,  and  who  is  bound  to  make  a  full  and  fair 
disclosure  of  the  whole  transaction,  is  not  bound  to  answer  as  to 
any  other  offences  in  which  he  has  been  concerned.  O.  B.  Sess. 
afler  Easter  Term,  1821. 

(p)  CaJtea  v.  Hardacre^  3  Taunt.  484.  In  strictness,  hovVever,  it 
is  no  ground  of  legal  objection  by  the  party  in  the  cause,  that  the 
answer  to  a  proposed  question  may  place  the  witness  in  jeopardy; 
it  is  peculiarly  the  objection  of  the  witness  himself,  who  is  under 
the  protection  of  the  law,  and  is  always  apprised  of  his  situation 
by  the  presiding  Judge.  [See  Torrt  v.  Summers,  2  Nott  &  M*Cord, 
267.] 

(q)  Supra,  Vol.  I.  p.  138,  Sf  sequeni.  To  the  authorities  there 
referred  to  may  be  added  that  of  fVo^  v.  Holkncay  (K.  B.  Sittings 
after  Hil.  Term,  1818J,  where  Lord  Ellenborough,  C.  J.  compelled 
a  witness  to  answer  wnether  he  had  not  been  confined  for  theft  in 


(1)  [In  Odiome  v.  Winkley,  2  Gallison,  53,  it  was  held  that  a 
witness  cannot  be  asked  a  collateral  quesdon  not  relevant  to  the 
matter  in  issue,  in  order  to  draw  from  him  an  answer  which  might, 
by  other  evidence,  be  shown  to  be  incorrect,  and  the  witness 
*  thereby  be  discredited.  S.  P.  Hit  State  v.  Mexander^  2  Rep.  Con. 
Ct.  171.] 
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PABT  *  It  may  again  be  proper  to  observe,  that  it  seems  to  be 

IV.         admitted  that  such  questions  may  be  put  to  the  witness, 
,  and  it  is  of  very  httle  practical  importance  whether  he  be 

QuMtioue        bound  to  answer  them  or  not.     Where  the  question  is  so 
**"^*°  A^  '^*"  connected  with  the  point  in  issue  that  the  witness  may  be 
(race,  «c.       contradicted  by  other  evidence  if  he  deny  the  fact,  the 
law  itself  requires  that  the  question  should  be  put  to  the 
witness,  in  order  to  afford  him  an  opportunity  for  explana- 
tion, although  the  answer  may  involve  him  m  consequent 
ces  highly  penal  (r). 
It  was  lately  held  by  aU  the  Judges,  not  only  that  a 
^  question,  as  to  an  act  done  by  the,  witness,  the  answer  to 

which  might  criminate  him,  might  be  put,  in  order  to  af- 
ford  a  foundation  for  contradicting  him,  if  he  denied  the 
fact,  but  even  that  the  adverse  party  could  not  without 
asking  the  question  adduce  such  evidence  to  impeach  the 
credit  of  the  witness  (s). 

If  a  witness  voluntarily  answer  questions  tending  to 
criminate  him  on  his  examination  in  chief,  he  is  bound  to 
answer  on  cross-examination,  however  penal  the  conse- 
quence may  be  (t). 
As  to  writings.  A  witucss  canuot  properly  be  asked  upon  cross-exami- 
nation whether  he  has  written  such  a  thing ;  the  correct 
course  is  to  put  the  paper  into  his  hands,  and  to  ask  him 
whether  it  be  his  writing.  And  if  a  witness  be  asked 
whether  he  has  represented  such  a  thing,  the  Court  will 
direct  the  counsel  to  ask  whether  the  representation  has 
been  made  in  writing  or  in  words  (u). 

In  the  course  of  the  late  proceedings  in  the  House 
of  Lords  in  the  Queen^s  case,  Louisa  Dumont,  a  witness 
*  1742  *  in  support  of  the  charge,  having  been  asked,  upon  cross- 
examination,  whether  she  did  not  use  certain  expressions 
which  the  counsel  read  from  a  supposed  letter  from  the 
witness  to  her  sister,  it  was  objected  by  the   Atrorney- 

Reading  gaol,  although  his  lordship  said  he  should  not  be  compel- 
led to  say  whether  he  was  guilty  or  not;  (See  Phillipps  on  Evid. 
vol.  1,269.)  Upon  the  trial  of  O'Cotgly  and  O'Connor  (24  How- 
ell's St.  Tr.  135i3],  the  witness  having,  upon  a  question  being  put 
which  threw  an  imputation  on  him,  appealed  to  the  Court  for  pro- 
tection in  the  first  Instance,  the  Court  would  not  permit  the  ques^ 
tion  to  be  repeated. 

(r)  The  Queen's  case,  2  B.  &  B.  311 ;  infra,  1753. 

(s)  Ibid. 

(t)  Per  Dampier,  J.  Winch.  Summ.  Ass.  1815,  Mann.  Ind.  ttt. 
Witness,  222. 

(u)  The  Queen's  case,  2  B.  &.  B.  286. 

(x)  By  the  Judges,  in  the  Queen's  case,  2  B.  &  B.  292. 
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gieneral,  that  the  letter  itself  ought  to  be  put  in  before       part 
any  use  could  be  made  of  its  contents.  iv. 

The  following  questions  were  in  cpnsequence  proposed  — — — ^ 

to  the  Judges  :   (x).  Crots-ezami- 

First,  Whether,  in  the  courts  below,  a  party,  on  cross-  ^}^  ^  *° 
examination,  would  be  allowed  to  represent,  in  the  state-  ""  °^'" 
ment  of  a  question,  the  contents  of  a  letter,  and  to  ask 
the  witness  whether  the  witness  wrote  a  letter  to  any  per- 
son with  such  contents,  or  contents  to  the  like  effect, 
without  having  first  shown  to  the  witness  the  letter,  and 
having  asked  that  witness  whether  the  witness  wrote  that 
letter,  and  his  admitting  that  he  wrote  such  letter  ? 

Secondly,  Whether,  when  a  letter  is  produced  in  the 
courts  below,  the  Court  would  allow  a  witness  to  be  ask- 
ed, upon  showing  a  witness  only  a  part  of,  or  one  or  more 
lines  of  such  letter,  and  not  the  whole  of  it,  whether  he 
wrote  such  part,  or  such  one  or  more  lines ;  and  in  case 
the  witness  shall  not  admit  that  he  did  or  did  not  write 
the  same,  the  witness  can  be  examined  to  the  contents  of 
such  letter  f 

The  first  question  was  answered  in  the  negative,  for  the 
following  reasons  : — "  The  contents  of  every  written  paper 
are,  according  to  the  ordinary  and  well  established  rules 
of  evidence,  to  be  proved  by  the  paper  itself,  and  by  that 
alone,  if  the  paper  be  in  existence.  The  proper  course, 
therefore,  is  to  ask  the  witness  whether  or  no  that  let- 
ter is  of  the  hand-writing  of  the  witness?  If  the  wit« 
ness  admits  that  it  is  of  his  or  her  hand-writing,  the 
cross-examining  counsel  may,  at  his  proper  season,  read 
*  that  letter  as  evidence ;  and  when  the  letter  is  pro-  *  174$ 
duced,  then  the  whole  of  the  letter  is  made  evidence* 
One  of  the  reasons  for  the  rule  requiring  the  production  of 
written  instruments  is,  in  order  that  the  Court  may  be  pos- 
sessed of  the  whole<i  If  the  course  whichv  is  here  proposed 
should  be  followed,  the  cross-examining  counsel  may  put 
the  Court  in  possession  only  of  a  part  of  the  contents  of 
the  written  paper ;  and  thus  the  Court  may  never  be  in 
possession  of  the  whole,  though  it  may  happen  that  the 
whole,  if  produced,  may  have  an  effect  very  different  from 
that  which  might  be  produced  by  a  statement  of  a  part." 

To  the  second  question,  the  Judges  returned  the  follow- 
ing answer  : — "  In  answer  to  the  first  part,  namely,  '  Whe- 
ther, when  a  letter  is  produced  in  the  courts  below,  the 
Court  would  allow  a  witness  to  be  asked,  upon  showing 
the  witness  only  a  part,  or  one  or  more  lines  of  such  letter, 

(x)  Tbe  Queen's  case,  2  B.  &  B.  ^(i. 
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PART       and  not' the  whole  of  it,  whether  he  wrote  such  partr*  tbe 
IT.         Judges  are  of  opinion,  that  that  question  should  be  an* 
swered  by  them  in  the  affirmative  in  that  form  ;  but  in  an- 


CroscHsxaim-  swer  to  the  latter  part,  which  is  this,  '  And  in  case  the 
wriuL"  *^  witness  shall  not  admit  that  he  did  or  did  not  write  such 
part,  whether  he  can  be  examined  as  to  the  contents  of 
such  letter  ?'  the  learned  Judges  answer  in  the  negative, 
for  the  reason  already  given,  namely,  that  the  paper  itself 
is  to  be  produced,  in  order  that  the  whole  may  be  seen^ 
and  the  one  part  explained  by  the  other." 

Upon  the  further  question  proposed,  "  Whether,  wh^n 
a  witness  is  cross-examined,  and  upon  the  production  of  a 
letter  to  the  witness  under  cross-examination,  the  witness 
admits  that  he  wrote  that  letter,  the  witness  can  be  exa- 
mined in  the  courts  below,  whether  he  did  or  did  not  make 
*  1744  statements  such  as  *  the  counsel  shall,  by  questions  ad- 
dressed to  the  witness,  inquire  are  or  are  not  made  therein ; 
or  whether  the  letter  itself  must  be  read  as  the  evidence  U> 
manifest  that  such  statements  are  or  not  contained  in  the 
letter  .^"  the  Judges  were  of  opinion,  that  the  counsel  can- 
not, by  questions  addressed  to  the  witness,  inquire  whe- 
ther or  no  such  statements  are  contained  in  the  letter,  bat 
that  the  letter  itself  must  be  read  to  manifest  whether  such 
statements  are  or  are  not  contained  in  that  letter.  They 
found  their  opinion  upon  what,  in  their  opinion,  is  a  rule 
of  evidence  as  old  as  any  part  of  the  coounon  law  of  Eng- 
land, namely,  that  the  contents  of  a  written  instrument,  if 
it  be  in  existence,  are  to  be  proved  by  that  instrument 
itself,  and  not  by  any  parol  evidence. 

T  another  part  of  the  question,  viz.  ''  In  what  stage  pf 
the  proceedings,  according  to  the  practice  of  the  courts 
below,  such  Tetter  could  be  required  by  counsel  to  be 
read,  or  be  permitted  by  the  court  below  to  be  read,"  the 
learned  Judges  answered,  that  according  to  the  ordinary 
rule  of  proceedings  in  the  courts  below,  the  letter  is  to  be 
read  as  the  evidence  of  the  cross-examining  counsel,  as 
part  of  his  evidence  in  his  turn,  after  he  shall  have  <^ned 
his  case :  that  that  is  the  ordinary  course ;  but  that,  if  the 
counsel  who  is  cross-examining  suggests  to  the  Court  that 
he  wishes  to  have  the  letter  read  immediately,  in  order 
V  that  he  may,  after  the  contents  of  that  letter  shall  have  been 
made  known  to  the  Court,  found  certain  questions  upon 
the  contents  of  that  letter,  which  could  not  well  or  effec- 
tually be  done  without  reading  the  letter  itself,  that  be- 
comes an  accepted  case  in  the  courts  below ;  and  for  the 
convenient  administration  of  justice  the  letter  is  permitted 
to  be  read  at  the  suggestion  of  the  counsel ;  but  consider- 
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iog  it,  bowever,  as  part  of  the  eyidence  of  the  counsel       fam 
propoiQiig  it,  and  subject  to  *  all  the  consequences  of  Ikfx?'^         fr. 
iDg  such  totter  <sonsiaered  as  part  of  his  eTidence.  •  — - 

it  seems  to  be  perfectly  clear,  that  if  it  appear  from  tM  «  fff^^ 
cross-e]tamination  of  the  witness,  or  from  any  antecedent  Cross-exami- 
evidence,  that  the  writing  in  question  has  been  destroyed',  n^^^ip"  ^s  to 
the  objection  founded  on  the  reasons  alleged  by  the  leam^  wntings- 
ed  Judges  ceases ;  and  as  the  defendant  may  at  alt  events, 
in  his  turn,  adduce  secondary  evidence  of  the  contents^ 
there  is  no  objection  to  his  proving  the  contents  in  theCrst 
instance  by  means  of  the  adversary's  witness. 

It  is  to  be  observed,  that  the  opinions  delivered  by  die 
learned  Judges  upon  the  preceding  questions,  were  founds 
ed  wholly  on  the  application  of  the  principle,  that  the  best  I 

evidence  must  be  adduced  which  the  case  admitB  of,  and 
on  the  supposition  that  the  object  of  thecrois^Jteirinafion 
is  to  establish  in  evidence  the  contents  of  a  written- docn-^ 
ment  as  material  to  the  cause.  Where  that  is  the  case  Ae 
objection  is  invincible. 

But  it  frequently  happens  that  the  cross-exaihination  of 
a  witness  as  to  what  he  has  before  said  or  written  on  the 
subject  of  inquiry  is  material  only  as  a  test  to  try  his  me* 
mory  and  his  credit. 

As  the  decisions  of  the  Judges  have,  according  to  the 
opinion  of  a  cotemporary  writer  of  great  ability,  left  the 
question,  whether  a  witness  may  not  be  cross-examined  as 
to  the  contents  of  a  written  document  for  the  purpose  of 
impeaching  his  credit,  still  open,  it  may  not  perhaps  be 
deemed  presumptuous  to  offer  a  very  tew  remarks  upon 
this  subject. 

Upon  every  question  of  this  nature  two  considerations 
arise :  in  the  first  place,  whether  the  practice  be  advantar 
geous  and  desirable  with  reference  to  some  particular  ob- 
ject ;  and  if  so,  still  whether,  on  the  other  hand,  it  may  not 
be  politic  to  exclude  it,  in  order  to  avoid  some  inconve- 
nience which  would  result  from  *  its  reception  greater  than  #  174s 
that  which  would  accrue  from  its  rejection. 

That  the  permitting  of  such  a  cross-examination  may 
frequently  afford  a  desirable  test  for  trying  the  memory 
and  the  credit  of  the  witness,  admits  of  little  doubt.  If, 
for  example,  a  witness  profess  to  give  a  minute  and  de* 
tailed  account  of  a  transaction  long  past,  such  as  the  par^ 
ticulars  of  a  conversation,  or  the  contents  of  a  written  do^ 
cnnient,  and  consequently  where  much  depends  upon  the 
strength  of  his  memory,  it  is  most  desirable  to  put  that 
memory  to  the  test  by  every  fair  and  coittpetent  meailK 
Hi»  iniA>ilitf  under  thoite  circomiHances  to  stater  whetb^ 
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PART       he  afterwards  committed  the  details  of  the  transaction  to 
IV.         writing,  or  if  he  admit  that  he  did  so,  his  inability  to  state 
whether  he  then  gave  the  same  or  a  different  account,  or 


Cro88-esaiiii-    [|ig  admission  that  he  gave  a  different  account,  without 
wrVtrtD^!  "*      being  able  to  explain  why  he  did  so,  must  necessarily 
operate  to  a  greater  or  less  extent  to  show  the  imperfection 
of  his  memory. 

If  a  witness  be  called  to  prove  the  contents  of  a  docu- 
ment written  by  another,  which,  it  may  be,  he  has  seen 
but  once,  and  that  at  a  distant  time,  must  it  not  be.  of  the 
highest  importance  to  ascertain  whether  his  powers  of 
memory  are  sufficiently  strong  to  enable  him  to  swear  to 
the  contents  of  a  document  written  by  himself  at  a  later 
period,  relating  to  the  same  subject-matter  ?  If  he  either 
deny  tlmt  he  has  made  any  representation  on  the  subject, 
or  be  unable  to  recollect  what  statement  he  has  made,  the 
circumstance  tends  to  impeach  the  faithfulness  of  his 
memory,  even  to  a  greater  extent  than  if  the  representation 
had  been  merely  oral,  inasmuch  as  the  act  of  writing  is 
more  deliberate,  and  more  likely  to  remain  impressed  on 
the  memory,  than  a  mere  oral  communication ;.  and  the 
contradiction  which  the  witness  receives  from  the  writing 
*  1747  itself  is  also  more  important  *  and  more  complete  than  that 
which  results  from  the  testimony  of  another,  whose  memo- 
ry may  be  as  liable  to  imperfection  as  that  of  the  witness. 

A  cross-examination  of  this  nature  affords  also  no  mean 
test  for  trying  the  integrity  of  the  witness.  An  insincere 
witness,  who  is  not  aware  that  his  adversary  has  it  in  his 
power  to  contradict  him,  will  frequently  deny  having  made 
declarations,  and  used  expressions  which  he  is,  on  cross- 
examination,  ultimately  forced  to  avow ;  and  it  often  hap- 
pens, that  by  his  palpable  and  disingenuous  attempts  to 
conceal  the  truth,  he  betrays  his  real  character ;  and  thus 
his  denials,  his  manner  and  conduct,  beccHneof  &r  greater 
im[>ortance,  and  much  more  strongly  impeach  his  credit, 
than  the  answer  itself  does  which  he  is  at  last  reluctantly 
constrained  to  give. 

Where  the  party  is  confined  to  the  mere  production  and 
reading  of  the  paper,  without  previous  cross-examination, 
all  inferences  of  this  nature  are  obviously  excluded,  and 
the  opportunity  of  contradicting  him  by  the  production  of 
the  document  m  opposition  to  his  statement  on  oath,  can- 
not occur. 

These  observations  apply  even  although  the  writing  con- 
taining the  contradiction  be  in  the  possession  of  the  party 
who  cross-examines ;  but  it  may  u'equently  happen  that 
the  document  may  have  boon  lost,  but  that  proof  of  the  loss, 
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and  of  the  contents  of  the  document,  are  in  the  power  of  part 

die  party  cross-examining.  vr. 
In  such  a  case,  if  the  rule  were  strictly  adhered  to,  a 


dilemma  would  occur,  the  effect  of  which  might  be  to  ex-  Cross-exami- 
elude  the  contradicting  evidence  altogether.    The  adverse  °*||?°  "  **^ 
party  would  not  be  able  to  go  into  evidence  of  the  contra-  ^^  '"*  ' 
dictory  document  before  he  had,  upon  cross-examination, 
given  an  opportunity  of  explanation  to  the  witness,  and  he 
could  not,  according  to  the  rule,  examine  the  contents  of 
the  writing  before  *  he  had  proved  the  contents.     At  all  *  1*^48 
events  he  would  labour  under  a  difficulty  in  securing  the 
attendance  of  an  adverse  witness  until  such  time  as  he  had 
established  the  necessary  proof  (j?). 

Such  a  cross-examination  would  also  frequently  af- 
ford a  test  of  credit  where  the  writing  could  not  be 
produced,  or  its  loss  proved ;  for  if  the  witness  has 
in  fact  made  statements  in  writing  which,  if  produced, 
would  impeach  his  credit,  and  either  out  of  regard  to 
*  his  oath,  or  for  fear  of  consequences,  be  induced  to  ad-  *  1749 

{x)  It  has  been  suggested,  that  for  the  purpose  of  warranting  the 
cross-examination  of  a  witness  as  to  the  contents  of  a  writing  which 
has  in  fact  been  destroyed,  it  is  fit  that  the  party  proposing  to  cross- 
examine  should  be  allowed  to  interpose  evidence  out  of  his  turn  to 
prove  the  fact  of  destruction,  or,  that  if  any  inconvenience  should 
result  from  pursuing  this  course,  the  Court  should,  in  the  exercise 
of  its  discretion,  either  admit  the  witness's  statement  in  the  first 
instance,  or  defer  the  cross-examination  until  the  adversary  shall 
have  entered  on  his  case.  Without  presuming  to  anticipate  what 
course  the  Court  might  in  its  discretion  adopt  when  the  case  oc- 
curred, it  may  be  observed,  that  either  to  allow  a  party  to  break  in 
upon  the  adversary's  case  by  adducing  proof  to  sanction  the  ad- 
mission of  secondary  evidence,  or  to  allow  him  to  enter  upon  se- 
condary evidence,  as  it  were,  de  bene  esse,  and  subject  to  be  esta- 
blished or  defeated  by  the  subsequent  proof  or  failure  of  proof, 
would  be  going  farther  than  any  existing  precedent  seems  to  war- 
rant. It  has,  indeed,  been  not  unusual,  aner  proof  of  a  document 
by  a  witness  under  cross-examination,  for  the  party  cross-examin- 
ing to  have  it  read  in  that  stage  of  the  proceeding,  by  way  of  iinti- 
cipation,  as  part  of  his  own  evidence ;  but  there  the  proof  is  com- 
plete, and  nothing  remains  but  to  read  the  instrument.  On  the 
contrary,  in  the  case  proposed,  the  proof  is  incomplete,  and  the 
party  may  with  much  more  reason  object  to  the  admitting  of  se- 
condary evidence,  which  may  in  the  result  turn  out  to  have  been 
wholly  inadmissible,  nay,  which  perhaps  his  opponent  might  render 
inadmissible,  if  it  served  his  purpose,  by  afterwards  omitting  to 
support  it  by  legal  evidence.* 


*It  has  been  frequently  riilefl,  that  a  defendant  having  given  the  plaintiff 
notice  to  produce -writings  in  his  possession,  cannot  cross-examine  the  plain- 
tiflf^s  witnesses  as  to  their  contents.  Qraham  v.  Djtfslery  2  Starkin^s  C.  23; 
JSideways  v.  Dyson,  Ibid.  49. 
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FAftT       mit  the  fiict,  his  aniwer,  subject  to  the  explanation  which 
IV.         he  may  be  able  to  give,  must  produce  the  same  effect. 
,  I  The  objections  on  the  score  of  policy  are,  on  the  con- 

Crotf-«zanri     trary,  of  a  limited  nature,  it  being  admitted  on  all  hands 
■^^M*  ^^     ^*^  ^®  answers  given  cannot  be  received  as  any  evidence 
"*"  of  the  writing  itself  for  the  purposes  of  the  cause.     It  is 

possible  that  the  witness  having  written  what  was  true, 
may  not  reeollect  what  he  has  written,  or,  to  go  to  the  great- 
est extent,  may,  even  mistakinffly  and  from  defect  of  me- 
mory, admit  (even  contrary  to  the  truth)  that  he  has  given  a 
description  of  the  transaction  inconsistent  with  his  present 
testimony ;  but  even  this  would  operate  as  a  test  to  tiy  his 
memory,  and  the  result  would  show  that  his  recollecticMi 
was  imperfect :  a  consideration  of  the  highest  importance 
where  the  witness  is  called  to  detail  conversations,  or  the 
contents  of  a  written  document ;  a  task  to  which  few  me- 
mories are  adequate. 

And  instances  may  be  cited  where  evidence  is  admitted 
for  one  purpose  and  object  to  which  it  is  applicable,  al- 
though with  reference  to  other  purposes  and  objects  to 
whicA  the  evidence  relates,  it  is  inadmissible  and  wholly 
inoperative.  Thus  in  the  ordinary  case,  where  a  witness 
is  cross-examined  as  to  oral  declarations  made  by  him, 
and  connected  with  the  cause,  evidence  is  constantly  of- 
fered to  prove  those  declarations,  where  he  denies  them, 
not  with  a  view  to  prove  tlie  truth  of  the  declaration,  but 
in  order  to  impeach  his  credit.  If,  for  instance,  in  an  ac- 
tion for  goods  sold  and  delivered,  a  witness  called  to  prove 
the  delivery  of  goods  were  to  deny  that  he  said  to  A.  B. 
that  the  defendant  in  fact  never  had  the  goods,  it  would 
be  competent  to  the  defendant  to  call  A.  B.  to  prove 
*  1750  that  the  witness  did  in  fact  make  that  declaration,  *  not 
with  a  view  to  affect  the  plaintiff  by  making  the  declara- 
tion evidence  of  the  non-delivery,  (for  it  is  no  evidence  of 
the  feet,)  but  to  impeach  the  credit  of  the  witness. 

Here  the  question  is  allowed  for  the  purpose  of  impeach- 
iug  the  testimony  of  the  witness,  although  it  involves  a 
fact  of  which  the  answer  would  be  no  evidence.  If  so, 
why,  if  the  very  same  statement  were  in  writing,  nught  not 
the  question  also  be  allowable  for  the  same  identical  and 
limited  purpose,  that  is,  to  impeach  the  witness's  credit, 
although  to  establish  the  truth  of  the  written  statement, 
viz.  that  the  gopds  had  nX)t  been  delivered,  it  would  afford 
no  evidence  whatsoever  f 

Again,  upon  the  ordinary  examination  of  a  witness  €m 
the  voir  dirty  he  may,  with  a  view  to  show  that  he  is  whol- 
ly incpmpetent,  be  examined  as  to  the  contents  of  a  writ- 
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ten  document  not  produced ;  and  the  reason  is,  that  it  is  pakt 

not  probable  that  the  writing  which  creates  his  incompe-  nr* 
tency  would  be  in  the  possession,  or  within  the  knowledge 


of  the  adversary  :  a  reason  which  would  frequently  apply  Crosfr^Mwi- 
in  full  force  in  the  present  instance  (y).  writinc"  * 

If  a  witness  be  called  merely  to  produce  a  document 
which  can  be  proved  by  another,  and  be  not  sworn,  he  is 
not  subject  to  cross-examination  (z). 

4thly.  As  the  object  of  re  examining  a  witness  is  to  Re-examina- 
*  explain  the  facts  stated  by  the  witness  upon  cross-exami*  «°i75i 
nation,  the  re-examination  is  of  course  to  be  confined  to 
the  subject-matter  of  cross-examination. 

Where  the  witness  has  been  cross-examined  as  to  de- 
clarations made  by  him,  a  counsel  has  a  right,  on  re-exa- 
mination, to  ask  all  questions  which  may  be  proper  to 
draw  forth  an  explanation  of  the  sense  and  iheaning  of  the 
expressions  used  by  the  witness  on  cross-examination,  if 
they  be  in  themselves  doubtful,  and  also  of  the  motive  by 
which  the  witness  was  induced  to  use  those  expres- 
sions; but  he  has  no  right  to  go  farther,  and  to  intro- 
duce matter  new  in  itself,  and  not  suited  to  the  purpose 
•f  explaining  either  the  expressions  or  the  motives  of  the 
witness  (a). 

Where  a  witness  has  been  cross-examined  as  to  a  con- 
versation with  the  adverse  party  in  the  suit,  whether  crimi- 
nal or  civil,  the  counsel  for  that  party  has  a  right  to  lay 
before  the  Court  the  whole  which  was  said  by  his  client  in 
the  same  conversation,  not  only  so  much  as  may  explain 
or  qualify  the  matter  introduced  by  the  previous  examina- 
tion, but  even  matter  not  properly  connected  with  the 
part  introduced  upon  the  previous  examination,  provided 
only  that  it  relate  to  the  subject-matter  of  the  suit,  because 
it  would  not  be  just  to  take  part  of  a  conversation  as  evi- 
dence against  a  party,  without  giving  him  at  the  same 
time  the  benefit  of  the  entire  residue  of  what  he  said  on 
tho  same  occasion  (A). 

(y)  It  is  true,  that  if  the  witness  upon  examination  on  the  voir 
dire  has  the  iDstrument  with  him,  it  must  be  produced,  for  the 
reason  for  dispensing  with  its  actual  production,  vtz.  the  difficulty 
of  procuring  it,  has  ceased.    Butler  v.  Carver^  2  Starkie's  C.  433. 

But  where  a  witness  is  cross-examined  in  relation  to  a  writing  to 
try  his  credit,  the  reasons  for  permitting  such  cross-examination  do 
not  cease,  although  the  party  cross-examining  be  in  possession 
of  that,  instrument. 

(z)  Simwin  v.  Smithy  Nott.  Summ.  Ass.  1822,  Cor.  Holroyd,  J. 
PhiL  L,  Ci.  260,  and  per  Bayley,  J.  Lancaster  Spring  Asa.  1624. 

(a)  The  Queen^a  ease,  2  B^  &  B.  297/ 

(h)  Ibid.  298. 
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PART  But  in  the  Queen's  case  eleven  of  the  Judges  were  of 

IV.  opinion,  that  the  conversation  of  a  witness  with  a  third 

person    stood  upon  a  different  footing,  and  was  distin- 


Re-ezamioa-    guishable  from  the  case  of  a  conversation  with  a  party,  on 
**°"'  the  following  grounds,  viz.  "The  conversation  of  a  wit- 

*  1752  ness  with  a  tnird  person  is  not  in  itself  ^evidence  in  the 
suit  against  any  party  in  the  suit.  It  becomes  evidence 
only  as  it  may  affect  the  character  and  credit  of  the 
witness,  which  may  be  affected  by  his  antecedent  declara- 
tions, and  by  the  motive  under  which  he  made  them ;  but 
when  once  all  which  had  constituted  the  motive  and  in- 
ducement, and  all  which  may  show  the  meaning  of  the 
words  and  declarations,  has  been  laid  before  the  Court, 
the  Court  becomes  possessed  of  all  which  can  affect  the 
character  or  credit  of  the  witness,  and  all  beyond  this  is 
irrelevant  and  incompetent  (c)." 

(c)  Upon  these  grounds,  eight  of  the  Judges  (Best,  J.  dissenHenU) 
were  of  opinion,  that  if  on  the  trial  of  an  action  or  indictmeik, 
a  witness  examined  on  behalf  of  the  plaintiff  or  prosecutor,  upon 
cross-examination  by  the  defendant's  counsel,  states  that  at  a  time 
specified  he  told  A.  that  he  was  one  of  the  witnesses  to  be  examined 
against  the  defendant,  and  being  re-examined  by  the  plaintiff's  or 
prosecutor's  counsel,  states  what  induced  him  to  mention  this  to 
Jl.,  the  plaintiff  or  prosecutor's  counsel  cannot  further  re-examioe 
the  witness  as  to  such  conversation,  even  as  far  only  as  it  relates 
to  his  being  one  of  the  witnesses. 

Abbott,  C.  J.  in  delivering  the  opinion  of  the  Judges,  observed, 
^*  The  question  as  proposed  by  the  House  contains  these  words, 
'  and  being  re-examined,  had  stated  what  induced  him  to  mention 
,  to  A.  what  he  had  so  told  him  ;'  by  which  I  understand  that  the 

witness  had  fully  explained  his  whole  motive  and  inducement  to 
inform  A,  that  he  was  to  be  one  of  the  witnesses;  and  so  under- 
standing tlie  matter,  and  there  being  no  ambiguity  in  the  toonU, 
*I  am  to  be  one  of  the  witnesses;'  I  think  Uiere  is  no  distinc- 
tion between  the  previous  and  subsequent  parts  of  the  conver- 
sation, and  I  think  myself  bound  to  answer  your  lordships  question 
in  the  negative." 

His  Lordship  then  gave  the  reasons  of  the  eight  Judges  for 
distinguishing  between  a  conversation  between  the  witness  and 
a  party,  and  one  between  the  witness  and  a  third  person,  to  the 
effect  above  stated. 

Best,  J.  was  of  opinion  that  tl^e  rule  which  was  acknowledged 
to  have  been  settled  as  to  conversations  of  a  party  to  the  suit, 
applied  with  equal  reason  and  force  to  the  statements  and  conver- 
sations of  a  witness;  and  held,  that  if  one  part  of  the  conversation 
of  a  witness  has  been  drawn  from  him  by  cross-examination  with 
a  view  of  disparaging  his  testimony,  the  whole  of  what  passed  in 
that  cross-examination  ought  to  be  admitted  on  re-examination. 
That  this  is  justly  due  to  the  character  of  the  witness,  who  is 
entitled,  in  vindication  of  his  character,  to  have  the  entire  conver- 
sation fairly  and  fully  detailed  in  evidence ;  it  was  due  to  him  also 
AS  a  security  against  proceedings  which  might  otherwise  be  insti- 
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*  The  credit  of  a  witness  may  be  impeached  eitlier  by       fart 
cross-examination  subject  to  the  rules  already  mentioned,         iv. 
or  by  general  evidence  alffecting  his  credit  («?^,  or  by  evi-       ■ 
denoe  that  he  has  before  done  or  said  that  which  is  incon-  Credit  of  wit- 
sistent  with  his  evidence  on  the  trial,  or,  lastly,  by  contra-  U^pg^i^d. 
ry  evidence  as  to  the  facts  themselves. 

It  is  perfectly  settled,  on  the  grounds  already  adverted 
to,  that  the  credit  of  a  witness  can  be  impeached  by  gene- 
ral evidence  only,  and  not  by  evidence  as  to  particular 
facts  (e). 

It  is  also  a  general  rule,  that  whenever  the  credit 
of  a  witness  is  to  be  impeached  by  proof  of  any  thing 
that  he  has  said  or  declared,  or  done  in  relation  to  the 
cause,  he  is  first  to  be  asked,  upon  cross-examination, 
whether    he  has   said    or    declared  (/),    or    done    that 

tuted  against  him  on  statements  partially  extracted  on  cross-ex- 
amination. 

The  Lord  Chancellor  and  Lord  Redesdale  also  differed  from 
the  majority  of  the  Judges.  As  the  learned  Judges  were  pleased 
to  guard  their  opinion  by  stating  that  they  understood  the  question 
to  assume  that  the  witness  had  fully  explained  his  wMole  motive 
and  inducement  to  inform  A.j  the  decision  in  the  particular  instance 
thus  presented  to  them  cannot  be  drawn  into  precedent  as  a  very 
general  rule,  inasmuch  as  in  many  instances  the  coteroporary  state- 
ment made  by  the  witness  would  be  the  best  exposition  of  his  real 
motives. 

(d)  Suproy  Vol.  I.  p.  145 ;  De  SaiUy  v.  Mm-gan,  2  Esp.  C.  691 ; 
Christian  v.  Coombe^  2  Esp.  C.  489. 

(e)  Supra,  Vol.  I.  p.  146 ;  Delamotte's  C.  21  Howell's  St.  Tr. 
811.    Sharp  V.  Scoging,  Holt's  C.  541. 

(P  The  Queen's  case  (2  B.  &  B.  300),  where  the  following 
questions  were  proposed  to  the  Judges : — 

First,  If  in  the  Courts  below  a  witness,  examined  in  chief  on  the 
part  of  the  plaintiff,  being  asked  whether  he  remembered  a  quarrel 
taking  place  between  m,  and  B.,  answered  that  he  heard  of  a 
quarrel  between  them,  but  he  did  not  know  the  cause  of  it ;  and 
such  witness  was  not  asked,  upon  his  cross-examination,  whether 
he  had  or  had  not  made  a  declaration  stated  in  the  question  touch- 
ing the  cause  of  it ;  and  in  the  progress  of  the  defence,  the  counsel 
for  the  defendant  proposed  to  examine  a  witness  to  prove  that  the 
other  witness  had  made  such  a  declaration  to  him  touching  'the 
cause  of  such  quarrel ;  according  to  the  practice  of  the  courts  be- 
low, would  such  proof  be  received  ? 

Secondly,  If  in  the  Courts  below  a  witness,  examined  in  chief  on 
the  part  of  the  plaintiff,  being  asked  whether  he  remembered  a 
quarrel  taking  place  between  •^.  and  B.,  answered  that  he  did  not 
remember  it ;  and  such  witness  was  not  asked,  on  his  cross-exami- 
nation, whether  he  had  or  bad  not  made  a  declaration  stated  in  the 
question  respecting  such  quarrel ;  and  in  the  progress  of  the  de- 
ronce,  the  counsel  for  the  defendant  proposed  to  examine  a  witness 
to  prove  that  the  other  witness  had  made  such  a  declaration,  in  or- 


z' 


*  1754  WITNESS. 

PAST       *  which  is  intended  to  be  ptoTed  (1).    If  the  witans  ad- 

IV.         mits  the  words,  declaration  or  act,  proof  on  the  otbei 

— — — —  *  side  becomes  unnecessary,  and  an  opportunity  is  aficNii' 

*  1755  ed  to  the  witness  of  giving  such  reasons,  explanations^  or 

impeacbnMQt    exculpations  of  his  conduct,  if  any  there  be,  as  the  cir« 

o  credit.         cumstances  may  furnish ;  and  thua  the  whole  nwttcr  is 

brought  before  the  Court  at  once,  which  is  the  most  cen- 

renient  course  {g). 

If  the  witness  deny  the  words,  declaration,  or  act  im* 
puted  to  him,  then  if  it  be  not  a  matter  collateral  la  the 
cause,  witnesses  ma}  be  called  to  contradict  hini  (A). 

So  if  the  witness  decline  to  answer  on  account  of  the 
tendency  of  the  question  to  criminate  him,  the  adveise 
party  is  still  at  liberty  to  adduce  the  same  proof  (i).  And 
the  possibility  that  the  witness  may  on  that  ground  decline 
to  answer  aitords  no  sufficient  reason  for  not  giving  him 
the  opportunity  of  answering  with  a  view  to  explain  the 
circumstances,  and  to  exculpate  himself  (A:).     And  it  is  <^ 

der  to  proye  that  he  rnust  remember  it ;  according  to  the  practice 
of  the  Courts  below,  would  sucb^roof  be  received? 

The  Judges  answered  both  questions  in  the  negatire. 

The   following   questions    were    afterwards   proposed  to  thif 
Judges : 

First,  Whether,  according  to  the  practice  and  usage  of  the  Courts 
below,  and  according  to  law,  when  a  witness  in  support  of  a  pro« 
secution  has  been  examined  in  chief,  and  has  not  been  adced  in 
cross-exatnination  as  to  any  declarations  made  by  fahn,  or  acts  done 
by  him,  to  procure  persons  corruptly  to  give  evidence  in  support  of 
the  prosecution,  it  would  be  competent  to  the  party  aocused  to 
examine  witnesses  in  his  defence  to  prove  such  declaratioDs  or  aetsj 
without  first  calling  back  such  witness  examined  in  chief  to  be 
examined  or  cross-examined  as  to  the  fact  whether  he  ever  made 
such  declarations,  or  did  such  acts  ? 

Secondly,  Whether  it,  on  any  trial  in  any  Court  below,  a  witness 
is  called  on  the  part  of  the  plaintiff  or  prosecutor,  and  gives  evidence 
against  the  defendant  in  such  cause;  and  if,  after  the  crosts- 
examination  of  such  witness  by  the  defendant's  counsel,  they  dis- 
cover that  the  witness  so  examined  has  corrupted  or  endeavoured 
to  corrupt  another  person  to  give  false  testimony  on  such  catrae, 
the  counsel  for  such  defendant  may  not  be  permitted  to  give 
evidence  of  such  corrupt  act  of  such  witness^  without  calling  back 
such  witness  ? 

(g)  By  the  Judges,  in  the  Queen's  case,  9  R  &  B.  313. 

(h)  Ibid,  ^mpro.  Vol.  1.  p.  134,  135. 

(i)  The  Queen's  case,  2  B.  &  B.  314. 

(k)  Ibid. 


(] )  [This  rale  has  never  been  adopted  in  Masaacfausetts.  ZWft- 
erv.  Wdeky  17  Aiass.  Rmb.  100.  Qfft  Stakk-y.  SMm^BQsrg.  & 
R*wte,  317.] 
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S^reat  importance  that  this  opportunity  should  be  thus  af-  pabt 

orded,  not  only  for  the  reasons  already  suggested,  but  iv. 
because  such  explanation,  if  not  given  in  the  first  instance, 


m&y  be  rendered  impossible ;  for  a  witness  who  has  been  impf achment 
examined,  and  has  no  reason  to  suppose  that  his  further  °  ^"  ^ 
attendance  is  requisite,  often  departs  the  Court,  and  may 
not  be  found  or  brought  back  until  the  trial  be  at  end  (2). 

There  is  no  distinction  for  these  purposes  between  de- 
clarations made  by  the  witness,  and  acts  done  by  him 
which  relate  to  the  cause  (m) ;  in  the  one  case  *  as  well  *  1756 
as  the  other,  an  opportunity  must  be  afforded  the  witness 
of  explaining  his  conduct  before  evidence  is  adduced  to 
impeach  his  credit  by  proof  of  the  fact. 

If  the  adverse  counsel  has  omitted  to  lay  such  a  founda- 
tion by  previously  interrogating  the  witness  on  the  subject 
of  those  declarations,  the  Court  will,  of  its  own  authority, 
call  back  the  witness  in  order  that  the  requisite  previous 
questions  may  be  put  (n). 

And  even  although  the  fact  to  be  adduced  in  order  to 
impeach  the  witness's  testimony  be  not  discovered  until 
after  the  conclusion  of  the  cross-examination,  the  rule  still 
holds ;  and  evidence  cannot  be  given  for  the  purpose  of 
thus  impeaching  his  testimony  without  previous  examina- 
tion of  the  witness,  even  although  the  witness  should  have 
departed  the  Court,  and  cannot  be  brought  back  after  the 
discovery  has  been  made  (0). 

In  order  to  impeach  the  credit  of  a  witness  for  a  defen- 
dant upon  an  information  for  assaulting  revenue  officers, 
by  proving  that  on  an  information  before  two  magistrates 
against  the  same  defendant  for  having  smuggled  goods  in 
his  possession,  proof  of  the  conviction  containing  the  tes- 
timony of  the  witness  is  insufficient ;  it  is  necessary  to 
prove  it  by  the  testimony  of  those  who  heard  what  was 
said  (p). 

The  record  of  conviction  is  conclusive  for  the  purpose 
for  which  it  is  intended^  that  is,  to  prove  the  condemnation ; 
but  it  is  no  evidence  to  prove  the  testimony  of  >the  wit- 
nesses. 

After  proof  in  a  criminal  proceeding  that  the  prosecutor 
has  employld  A.  JS.,  an  agent,  to  procure  and  examine 
witnesse^m  support  of  the  charge,  it  is  not  competent  to 

(l)  By  the  Judges,  in  the  Queen's  case,  2  B.  &  B.  314. 

(t^)  The  Queen's  case,  Ibid.  . 

(n)  By  the  Judges,  in  the  Queen's  case,  2  B.  &  B.  314. 

{0)  The  Queen's  case,  2  B.  &  B.  213. 

If)  R.  V.  Howe,  1  Cump.  461,  Cor.  Lord  Ellenborough. 
TOL.  III.  86 
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PART 
IV. 


Impeachment 
of  hif  credit. 


the  defendant  to  examine  a  witness  to  *  prove  that «/}.  B.^ 
who  is  not  examined  as  a  witness,  had  offered  a  bribe  to 
ffive  evidence  upon  the  trial,  or  to  bring  papers  with  him 
belonging  to  the  defendant ;  for  the  mere  employment  of 
an  agent  for  the  purpose  of  procuring  and  examining  wit- 
nesses is  in  itsellan  innocent,  and  in  many  cases  a  neces- 
sary act,  and  it  is  not  to  be  presumed  that  the  prosecutor 
directed  the  agent  to  use  any  unlawful  means  for  the  pur- 
pose ;  neither  can  any  legitimate  inference  or  conclusion 
be  drawn  from  this  fact  against  the  credit  and  veracity  of 
the  witnesses  who  are  examined ;  for  it  is  not  to  be  pre- 
sumed, in  the  absence  of  all  proof,  that  they  were  either 
{>arties  to  the  illegal  act,  or  privy  to  it,  or  to  any  act  of  the 
ike  nature  (q). 

As  upon  an  indictment  for  a  conspiracy  it  is  competent 
to  the  prosecutor  to  prove,  in  the  first  instance,  the  exist- 
ence of  a  conspiracy  by  general  evidence,  without  proving 
participation  by  the  defendant  (r),  so  it  is  competent  to  a 
defendant  on  a  criminal  charge,  first  to  prove  a  conspiracy 
to  suborn  witnesses  for  the  destruction  of  his  defence,  and 
afterwards  to  affect  the  prosecutor  by  proof  of  his  partici- 
pation («),  providedproof  of  such  a  conspiracy  would  afford 
a  legitimate  ground  of  defence  (t). 

5tnly.  Where  the  character  of  a  witness  is  impeached 
by  general  evidence,  the  party  who  calls  him  is  at  liberty 
to  examine  the  witnesses  as  to  the  grounds  of  their  belief; 
and  in  all  cases  where  the  credit  of  a  witness  has  been  at- 
tacked, whether  by  general  evidence,  or  by  particular 
questions  put  upon  cross^xamination,  it  seems  that  the 
1768  party  who  called  him  is  at  liber^  to  *  support  his  testimo- 
ny by  general  evidence  of  good  character  («).  So  if  the 
character  of  the  attesting  witness  to  a  deed  or  will  be  im- 
peached on  the  ground  of  fraud,  evidence  of  his  general 
good  character  is  admissible  (x).  But  the  mere  contrarie- 
ty between  the  testimonies  of  adverse  witnesses,  without 
any  direct  imputation  of  fraud  on  the  part  of  either,  sup- 


Credit  of  the 
witneei  how 
•upported. 


(q)  By  the  Judges,  ia  the  Queen*s  case,  2  B.  &  B.  303. 

(r)  Suproy  405.    2  B.  &  B.  303.  « 

(«)  The  Queen's  case,  2  B.  &  B.  303.  309.  « 

(t)  2  B.  &  B.  311.  But  qu,  in  what  cases  proof  of  a  crime  com- 
mitted by  a  prosecutor  in  so  conspiring  can  afford  any  legal  defen<5e 
to  a  defendant. 

(u)  See  R.  v.  Clarke,  2  Starkie's  0.  241. 

(x)  Doe  d.  Walker  v.  Stephenson,  3  Esp.  C.  284 ;  1  Camp.  210 :  4 
Esp,  C.  50. 
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plies  no  ground  for  admitting  general  evidence  as  to  cha-  part 

racter  (yj.  iv. 
The  general  rule  has  already  been  noticed,  that  former 


statements  made  by  a  witness  whose  credit  is  impeached  Confirmatory 
are  not  admissible  for  the  purpose  of  confirmation  (z),  ex- 
cept in  particular  instances  where  the  statement  was  made 
at  a  tihie  when  the  witness  laboured  under  no  interest  or 
influence  to  misrepresent  the  fact. 

Where  a  register  of  baptism  stated  the  child  to  be  seven 
years  of  age  at  the  time  of  baptism,  it  was  held  that  the 
entry  was  no  evidence  to  prove  the  age,  on  an  issue  to  try 
whether  the  party  was  of  age  when  he  was  arrested.  But 
Bayley,  J.  expressed  an  opinion,  that  if  it  could  have  been 
shown  that  the  entry  had  been  made  upon  the  representa- 
tion of  the  mother,  who  was  called  as  a  witness  for  her 
son,  in  order  to  prove  his  minority,  the  fact  would  have 
been  admissible  to  support  her  testimony  upon  its  being 
impeached  (a)  (1). 

6thly.  The  nature  of  the  evidence  sufficient  to  excuse 
the  attendance  of  an  instrumentar^  witness  has  already 
been  adverted  to  (6).  Where  a  bail-bond  had  been  wit- 
nessed by  the  defendant's  clerk,  who,  upon  being  *  sub-  «  2759 
poenaed  at  the  defendant's  counting-house,  said  that  he 
should  not  attend,  and  the  trial  had  been  put  off  twice  on 
account  of  his  absence,  and  search  had  been  made  for  him 
at  the  defendant's  house,  and  at  Margate,  in  consequence 
of  information  received  at  the  defendant's  house  that  he 
was  gone  thither,  without  effect,  and  that  search  had  con- 
tinued up  to  the  time  of  the  trial,  it  was  held  that  secon- 
dary evidence  was  admissible  (c). 

It  seems,  however,  that  the  practice  of  admitting  secon- 
dary evidence  in  such  cases  does  not  extend  beyond  mere 
instrumentary  witnesses.  Where  the  plaintiff,  in  order  to 
prove  his  possession  of  a  house,  proposed  to  prove  receipts 
for  taxes  given  by  the  tax-gatherer,  who  had  attended  under 

(y)  Bishop  of  Durham  v.  Beaumont,  1  Camp.  207. 

(z)  Vol.  I.  p.  147,  8. 

(a)  Wihtn  v.  Law,  3  Starkie's  C.  6.3. 

(h)  Supra,  Part  II.  p.  337,  8. 

(c)  Burt  V.  jralker,  4  fi.  &  A.  (j9r. 


(1)  ||The  record  of  a  suit  between  other  parties  is  evidence  on 
behalf  of  the  defendant,  as  introductory  to  evidence  to  prove  that 
a  witness  who  was  examined  on  the  trial  of  that  suit,  and  whose 
credit  is  impeached,  gave  the  same  evidence  he  had  given  in  the 
last.     Fhster  6(  al.  v.  Shai0  if  al,  7  Ser?.  &  Rnwle,  1S6.1 
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WITNESS. 


FART       a  subptmia  to  give  evidence,  but  had  been  seized  with  an 

IV.         apoplectic  fit,  and  taken  home  dangerously  ill  before  the 

.— ^-.-^  trial  came  on,  and  it  was  proved  that  he  was  in  extrewus, 

the  secondary  evidence  was  rejected  {d). 
WitiMM  ran-        7thly.  The  practice  as  to  the  examination  of  witnesses 
dent  abroad,    resident  abroad  has  already  been  adverted  to  (e). 
Intarrogatomi      The  defendant,  as  well  as  the  plaintiff,  may  apply  for  a 
Geo'V****  *^   mandamus  to  examine  witnesses  under  the  stat.  13  Geo.  3, 
c.  63,  s.  44.  (/). 

Where  the  commission  directed  the  commissioners  to 
examine  the  witnesses  on  interrogatories,  and  to  reduce 
the  examinations  into  writing  in  the  English  language,  and 
to  swear  an  interpreter  to  interpret  the  depositions  of  such 
witnesses  as  did  not  understand  the  English  language,  and 
it  appeared  by  the  return  that  the  depositions  in  the  first 
instance  were  reduced  into  writing  in  the  foreign  language, 
and  translated  by  the  interpreter  into  English  within  an 
*  1760  interval  of  six  *  weeks,  it  was  held  that  the  commission 
was  well  executed  {g). 

Where  A.  the  captain  of  an  Indian  country  trader,  con- 
tracted in  laiditL  witn  B.  for  a  crew  according  to  the  cus- 
tom of  the  country,  and  A.  arrived  in  England  with  the 
crew,  and  then  made  a  voyage  with  them  to  the  West  In- 
dies and  back  again,  on  an  action  being  brought  by  one  of 
the  crew  for  wages  due  on  the  West  India  voyage,  it  was 
held,  on  a  motion  for  a  mandamus  under  the  stat.  13  Geo. 
3,  c.  68,  s.  44,  that  the  cause  of  action  did  not  arise  in 
India  (A). 

Where  the  witnesses  for  a  defendant  indicted  for  a  mis- 
demeanor resided  in  Scotland,  the  Court  obliged  the  pro- 
secutor  to  consent  to  the  examination  of  the  witnesses 
befi)re  one  of  the  Courts  there  (i). 
DapMitioo.  It  has  becH  seen,  that  the  objection  which  may  be  taken 

Letdinf  qaes-  to  depositions  made  in  a  cause  then  pending  at  the  trial, 
^°*  that  the  questions  were  leading  ones,  is  not  applicable 

where  the  adverse  party  might  have  had  them  expunged, 
but  has  not  done  so,  but  has  allowed  the  evidence  to  be 
exemplified  {k)  (1 ), 

(d)  By  Lord  Ellenborougb,  Harrison  v.  Blades,  3  Camp.  457: 

(e)  Supra,  Vol.  1.  p.  276.       * 

Cn  GriUard  v.  Hogue,  1  B.  &  B.  519 ;  4  Moore,  313. 

(g)  JHkins  V.  Palmer,  4  B.  &  A.  377. 

(h)  Francisco  v.  OUmore,  1  B.  &  P.  177 ;  supra,  VoL  I.  p.  278. 

(i)  Per  Lord  Mansfield,  in  Mostyn  v.  Fabrigas^  Cowp.  174. 

(k)  WtUiams  v.  WOUams,  4  M.  ^  S.  497. 

/  - 

(1)  [See  Skeeler  v.  Speer,  3  Binney,  130.    fSnjfdcr  v.  Smfder,  6  ib. 
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Where  a  subject-matter  is  likely  to  be  litigated  in  fu-       part 
ture,  but  cannot  be  made  the  subject  of  immediate  invea-     '  ly. 
tiffation,  a  bill  in  equity  lies  to  perpetuate  the  testimony       ■ 
of  witnesses,  in  order  to  prevent  the  hardship  which  might  ^^^^  ^  P«fP«- 
accrue  to  a  party  from  an  investigation  at  a  remote  period,  ^"^^* 
when  death  had  deprived  him  of  his  witnesses  (I). 

Where    an    old    witness    has    been    examined,    it    is 
*  sometimes  made  part  of  the  rule  for  a  new  trial  that  the  «  |i./*| 
Judge's  note  of  his  evidence  shall  be  read  upon  the  new       ^ 
trial  (f»i^. 

A  bill  for  a  commission  to  examine  witnesses  abroad  in 
aid  of  a  trial  at  law,  where  a  present  action  may  be  brouflht, 
is  demurrable,  unless  it  aver  that  an  action  is  pending  (n). 


Work  and  Labour. 

In  an  action  to  recover  for  work  and  labour  done  under  Special 
a  special  contract,  the  proofe  are,  contract. 

1st.  Of  the  Contract  {o); 

2dly .  TTie  performance  of  the  work  ; 

3dly.  Where  the  plaintiff  proceeds  on  a  quantum  meruit, 
the  wdue. 

4thly,  Proofs  in  Defence, 

1st.  T%e  Contract  (a). — ^The  rule,  that  where  the  parties  Contract. 
have  made  an  express  contract,  none  can  be  implied,  has 

(I)  See  Angdl  v.  JingeU,  1  Sim.  &  St.  89.  The  bill  will  be  de- 
fective unless  it  state  that  the  matter  in  question  cannot  be  made 
the  subject  of  immediate  investigation.  Ibid.  See  also  Dew  v. 
CUrke,  1  Sim.  &  St.  114. 

(m)  ShiUitoe  v.  Claridge,  2  Chitty*8  R.  426.  [Otherwise  a  judge's 
notes  of  the  testimony  of  a  witness  are  not  Evidence  for  any  pur- 
]K)se.   Foster  8(  al.  v.  Sliaio  Sc  al.,  7  Serg.  &  Rawle,  156.] 

(n)  AngeU  v.  AngeU^  I  Sim.  &  St.  91.  But  see  Moodalay  v.  Mor- 
tony  2  Dick.  652 ;  1  Bro.  C.  C.  469.  Dub.  PhiUips  v.  Carew^  1  P. 
Wms.  117. 

(o)  Suproj  84.  As  to  the  stamp,  supra^  78. 1362.  As  to  the  ne- 
cessity of  a  contract  in  writing,  see  the  Stat,  of  Frauds,  sec.  4 ; 
suproy  592.  601. 

(a)  Where  an  Act  of  Parliament  for  re-building  a  bridge  empow- 
ered justices  of  the  peace  to  contract  for  its  erection,  and  also  di- 
rected that  all  actions,  &c.  to  be  prosecuted  or  defended  in  pursu- 
ance of  the  Act  should  be  brought  by  and  against  the  clerk  of  the 

483.    PaUer  y.  Leeds  if  al.  i  Pick.  309.    Anon,  2  ib.  165.     Crad- 
doek  V.  Craddocky  3  littell's  Rep.  77.    Jones  v.  Lucasy  1  Randolph, 

368.] 
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FitBT       mvailed  ao  long  that  it  has  become  a  legal  axiom  {p). 
nr.         Where  partial  deviations  have  been  made  hy  consent,  alter 
—ii^.—  part  execution,  the  contract  is  binding  as  mr  as  it  can  be 
tracedi  and  the  plaintiff  is  to  recover  on  a  fuanium  memk 
as  to  the  additioncd  work  (9). 
A  lessor  contracted  to  pay  his  tenant  at  a  valuation  for 
•    *  1762  certain  erections,  pursuant  to  a  plan  to  *  be  agreed  upon, 
provided  they  were  completed  in  two  months,  no  plan  was 
agreed  upon,  and  aft^  the  condition  had  been  broken,  the 
lessor  encouraged  the  lessee  to  proceed  with  the  work,  and 
It  was  held  that  the  lessee  might  recover  for  work  and  la- 
bour, on  an  implied  promise  arising  out  of  such  part  of  the 
former  agreement  as  was  applicable  to  the  work  (r). 
Indebiutuf  Where  a  specific  contract  is  entered  into  as  to  the  na- 

anumpuL  ^^^^  ^f  ^|jg  service  and  the  terms  of  payment,  and  the  work 
has  been  executed,  the  plaintiff  may  recover  for  work  and 
labour  generally,  unless  the  terms  of  the  agreement  be  of 
such  a  nature  as  to  preclude  a  recovery,  except  upon  the 
contract  itself;  as  where  there  are  particular  stipulations 
as  to  the  times  and  mode  of  payment,  and  the  whole  time 
has  not  elapsed.  But  where  the  work  has  been  executed, 
the  plaintiff  may  recover  on  the  general  inddntatus  count ; 
for  where  the  terms  of  an  agreement  have  been  performed, 
a  duty  is  raised  for  which  a  general  indMtatus  tusumpsit 
will  he  (s).  And  it  is  settled,  that  the  plaintiff  is  entitled 
to  recover  on  the  general  count  where  the  work  has  been 
performed,  althouffh  he  has  also  declared  on  a  special 
agreement,  and  failed  in  the  proof  (t). 

peace  ;  and  the  justices  at  sessions,  covenanted  with  the  builder, 
that  the  justices,  or  treasurer  of  the  county,  would  pay  him  speci- 
fied sums  by  iostahnents,  it  was  held  tliat  the  justices  were  not  ia- 
diyidually  liable,  and  that  the  remedy  was  by  action  against  the 
clerk  of  the  peace.  Men  v.  Waldtgravt^  2  Moore,  62]  ;  and  see 
MacUath  v.  Haldimcmd,  1  T.  R.  172 :  Unmn  v.  Wohdey,  Rnd.  674, 
It  is  a  question  of  fact  for  the  Jury,  whether  business  done  by 
one  attorney  was  done  on  the  credit  of  another  attorney,  or  on  the 
credit  of  his  principal.  Scrace  v.  Whittington,  2  B.  &  C.  11.  See 
■  BurrtU  v.  Jonts,  3  B.  &  A.  47 ;  htson  v.  Conington,  1 B.  &  C.  160; 
Hartop  V.  Juckes,  2  M.  &  S,  438 ;  HaH  v.  fThiUy  Holt's  C.  376, 

(p)  Per  Lord  Kenyon,  in  CuUer  v.  Powell,  6  T.  R.  334. 

{q)  Rohson  v.  Godfrey,  1  Starkie's  C.  275 ;  Pepper  v.  Burland, 
Peake's  C.  103 ;  Bum  v.  MUter,  4  Taunt.  745.  [Wrirhi  v.  WrighU 
1  Littell's  Rep.  181.    AfCormiek  v.  Connolly,  2  Bay,  401.) 

(r)  Bum  V.  Mller,  4  Taunt.  745.  [See  Linningdale  v.  Living- 
ston, 10  Johns.  36.] 

(3)  Gordon  v.  Marlin,  Fitzg.  302;  B.  N.  P.  139. 

(t)  Harris  v.  Oke,  Winch.  Summ.  Ass.  1759,  Cor.  Lord  Mans- 
field, B.  N.  P.  139.     Weaver  v.  Burrows,  1  Str.  648 :  B.  K.  P.  139, 
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Where  an  entire  contract  has  been  entered  into  for  ^  work  part 
and  labour,  and  for  materials  to  be  supplied,  the  plaintiff  may         if. 
recover  the  whole,  on  the  several  general  counts,  for  work 


and  labour,  and  materials  found  (u),  which  are  applicable  to  indebitatus 
the  several  parts  of  the  contract ;  but  where  the  contract  aMwropsit. 
is  to  build  a  house,  he  cannot  recover  for  materials  sup- 
plied, on  a  count  for  goods  sold  and  delivered  {x\ 

Under  the  indAikitus  count,  in  the  absence  ot  a  special 
contract,  the  plaintiff  must  prove,  as  alleged,  that  he  per- 
formed the  work  upon  the  defendant's  request^  either  by 
proof  of  a  contract,  or  by  direct  or  presumptive  evidence 
of  a  request. 

In  general,  the  re^e^i  may  be  inferred  from  the  defen-  Request. 
dant's  acquiescence  m  the  work  which  is  carrying  on  upon 
his  own  premises,  or  from  his  voluntarily  availing  himself 
of  the  benefit  of  the  plaintiff's  services  (1). 

A  request  to  a  tradesman  to  show  the  house  of  the  de- 
fendant, who  intimated  that  he  would  make  him  a  hand- 
some present,  is  evidence  of  a  contract  to  p^  a  reasonable 
compensation  for  the  services  of  the  plaintiff  (y). 

Where  services  are  rendered  upon  an  understanding  ihat 
the  remuneration  is  to  be  at  the  entire  discretion  of  the 
employer,  no  action  is  maintainable.  Thus,  where  a  com- 
mittee of  persons  resolved  "  that  the  services  to  be  ren- 
dered by  n^.  should  be  taken  into  consideration,  and  such  - 

contra.  It  fans  been  said,  that  if  the  plaintiff  prove  a  special  agree- 
ment and  the  work  done,  but  not  pursuant  to  such  agreement,  he 
shall  recover  on  the  quantum  menttt,  for  otherwise  he  would  not  be 
able  to  recover  at  all  (B.  N.  P.  139 ;  Mr.  Keck^s  case,  Oxon.  1744, 
Ibid.)  But  this,  it  seems,  must  be  understood  of  cases  where  the 
defendant,  notwithstanding  the  defect  of  performance,  has  not  re- 
scinded the  contract  in  toto ;  for  performance  is  a  condition  prece- 
dent to  the  claim  for  pavment.  Vide  infra,  1765 ;  and  see  Ellis  r. 
HanUen,  3  Taunt.  52.     [See  Vol.  II.  ?5,  &>  seq.  and  notes.] 

(u)  Cotterdl  v.  ^psey,  6  Taunt.  322.    1  Marsh.  581. 

(x)  Ibid.  Gibbs,  C.  J.  observed  that  the  objection  was  a  captious 
one. 


(y)  Jewry  v.  Busk,  5  Taunt.  302.    And  see  Lamb  v.  Bwue,  4  M. 
275 ;  infra,  1764. 


&S. 


(1)  [See  Farmington  Jieademy  V.  Men,  14  MtiiBS.  Rep.  174.  iit- 
kdbitants  of  Boxbury  v.  fforeester  Tummke  Corporation,  2  Pick.  38. 
Yelv.  41.  a.  note  (I),  and  cases  there  collected. 

Indebitatus  assumpsit  on  a  quantum  meruit,  for  work  and  labour, 
wiU  Ue  for  a  free  negro  against  a  person  who  held  him  in  service 
by  constraint,  claiming  him  as  a  slave.  Peter  v.  Steel,  3  Yeates, 
250.] 


■* 

p 


1763  WORK  AND  LABOUR. 

PAKT       remuneration  made  as  should  be  deemed  right,"  it  was 
IV.         held  that  fV.  could  not  recover  (a)  (2). 
—.»..—.      It  has  been  seen  that  the  plaintiff  may  recover  on  *  an 
inAibitatuf      express  promise  founded  on  a  l^gal  and  moral  obliga- 

vT^^  tion  (h). 
^^«  |.^^  Where  a  pauper  during  his  confinement  in  another 
parish,  suflering  under  a  fracture  of  his  leg,  was  attended 
by  the  parish  surgeon  of  that  parish,  with  the  knowledge 
of  the  overseer  of  his  own  parish,  who  attended  him  during 
his  confinement,  it  was  held  that  the  overseer's  not  repu- 
diating the  services  of  the  surgeon  was  equivalent  to  a  re* 
quest  (cV 

In  other  caaes  there  must  be  some  privity  between  the 
plaintiff  and  defendant  to  enable  the  former  to  maintain 
the  action.  If  jf.  employ  B.  to  perform  certain  services, 
and  B.  without  the  -privity  of  A.,  employ  C  to  perfonn 
them,  C.  cannot  recover  firom  A.  {d\.  So  one  who  is  elect- 
ed and  nominated  to  serve  in  parliament,  but  who  nei- 
ther proposes  himself  as  a  candiaate,  nor  in  any  way  inter- 
feres in  the  election,  is  not  liable  for  the  expenses  of  the 
hustings,  although  he  afterwards  takes  his  seat  in  parlia- 
ment {e). 

(a)  Taylor  y.  Brewer^  1  M.  &  8.  290. 

(h)  Sv,pra,^\  and  Wing  v.  MSU,  1  B.  &  A.  104. 

(e)  Lamb  v.  Buncty  4  M.  &  S.  975 ;  tiipra,  94.  [See  Dwi&ar  v. 
Wimams,  10  Johns.  249.    EnttU  If  <d.  v.  Adam9, 12  ib.  352.] 

(d)  Sehmaling  v.  Thamlimanj  6  Taunt.  147.  1  Marsh.  500;  CuU 
V.  Backkoun,  6  Taunt.  148.  n.     [Pinehon  v.  JMon^,  2  Yeates,  22l] 

(e)  Morris  v.  Bvrdett,  2  M.  &  S.  212. 


(2)  [Where  services  are  rendered  merely  in  exptdation  of  a  l^a- 
cy,  without  any  contract,  express  or  implied,  but  relyinj^  impticit- 
ly  on  the  testator's  generosity ;  an  action  for  compensation  cannot 
be  maintained  against  the  executors.  LUtU  v.  Dmnon  Sr  aL,  4 
Dallas,  111.  But  though  services  may  be  rendered  in  expectation 
of  a  legacy,  yet  if  done  at  the  request  of  the  testator,  or  he  pro- 
mises to  pay  for  them  (whether  before  or  after  thev  are  rendered) 
an  action  lies  for  compensation.  Roberts  y.  Swift  or  «{.,  1  Yeates, 
200.    Snyder  v.  Castor,  4  Yeates,  353. 

Where  a  young  man,  at  the  request  of  his  uncle,  went  to  live 
with  him,  and  the  uncle  promised  to  do  by  him  as  his  own  child ; 
and  he  lived  and  worked  with  him  more  than  eleven  years,  and  his 
uncle  said  his  nephew  must  be  one  of  his  heirs,  and  spoke  of  ad- 
vancinff  a  sum  of  money  to  purchase  a  farm  for  him,  as  a  compen- 
sation for  his  services,  but  died  without  devising  any  thing  to  him, 
or  making  him  any  compensation ;  it  was  held  that  an  action  on 
an  implied  assumpsit  would  lie  against  the  executors,  for  the  work 
and  labour  performed  for  the  testator  by  the  nephew.  Jaeobson  t. 
Ex'ors  of  he  Grange^  3  Johns.  199.] 


! 
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Bat  notwithstanding  an  agreement  between  A*  and  B.       part 
that  B.  shall  remunerate  .4.,  an  agreement  by  C,  a  third         iv. 
person,   to  pay  him,  may  be  implied  from  the  circum*  ■ 

stances.  RequesU 

A  master  of  a  ship  contracts  by  the  bill  of  lading  with 
the  shippers  to  deliver  goods  to  their  assigns,  he  or  they 
p^inff  freight  for  the  same ;  if  the  purchaser  of  the  goods  . 
take  them,  this  is  evidence  of  a  new  agreement  by  him, 
as  the  ultimate  appointee  of  the  shippers,  for  the  por^ 
pose  of  delivery,  to  pay  the  freight  due  for  the  carriage  (/). 

*  Where  one  illegally  avails  himself  of  the  labour  of  «  1755 
another's  servant,  the  latter  may  wave  the  tort,  and  main- 
tain an  cusumpsit  for  the  services ;  as  where  a  man  harbours 
and  employs  the  apprentice  of  another  *  after  his  deser- 
tion (g). 

Under  the  general  count  for  work  and  labour  (and  ma- 
terials found,  if  requisite),  the  plaintiff  may  give  in  evi- 
dence any  particular  species  of  work  and  labour ;  as  of 
attendance  as  a  farrier,  and  for  medicines  administered  (A), 
or  as  an  attorney  (t). 

2dly.  Performance. — Unless  there  be  some  express  sti-  Performance, 
pulation  to  the  contrary,  whenever  an  entire  sum  is  to  be 
paid  for  the  entire  work,  the  performance  or  service  is  a 
condition  precedent;  being  one  consideration,  and  one 
debt,  it  cannot  be  divided  (A)  (1).     This  *  holds  equally  *  176G 

Cf)  Cock  V.  Ttn/Un-f  13  East,  399,  overruling  the  case  of  Artata 
V.  SmaUpiece^  1  Esp.  C.  23;  and  that  of  the  Theresa  Bonita,  4  Rob. 
Ad.  R.  236. 

(g)  Fbster  v.  Stetoart,  3  M.  &  S.  191 ;  mpra,  1763. 

(h)  dark  V.  Mumfordj  3  Camp.  37. 

(i)  Meeke  v.  (hOade  S(  a^ers,  1  N.  R.  289. 

(k)  Per  Lawrence,  J.  in  Cutter  v.  PoweUy  6  T.  R.  326.    And  see 

(1)  [Where  A.  agreed  to  work  for  B.  a  year  for  $120,  but  before 
the  expiration  of  the  year  voluntarily  left  B.'s  service  without  any 
fault  on  B.*8  part,  and  against  his  consent,  it  was  held  that  the  con- 
tract was  entire ;  that  A.  must  perform  the  whole  year's  service  as 
a  condition  precedent  to  his  right  to  recovei^  any  thing  on  the  con- 
tract ;  and  that  he  could  not  renounce  the  contract  and  recover  on 
a  quafOum  meruit.  Stark  v.  Parker,  2  Pick.  267.  S.  P.  APMUlan 
tf  ai.  V.  Fanderlijp,  12  Johns.  165.  Jennings  v.  Camp,  13  Johns.  94. 
Eeab  v.  ilfoor,.  19  Johns.  337.  Thorpe  v.  White  8t  at.,  13  Johns.  53. 
Hoar  V.  Clute,  15  Johns.  224.  Faxon  v.  Mansfidd  it  trustee,  2  Mass. 
Rep.  147.  But  where  an  infant  made  a  similar  agreement,  and 
thus  left  his  employer,  it  was  held  that  he  might  nevertheless  reco- 
ver on  a  quantum  m/erimJt  for  the  services  performed :  But  if  the  em* 
ployer  is  injured  by  the  sudden  termination  of  the  contract  without 
notice,  a  deduction  is  to  be  made  on  that  account.  Moses  v.  iSlte- 
vens,  2  Pick.  332.] 
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PiBT       whether  a  specific  price  has  been  agreed  or  not.    It  is 
IV.        universally  incumbent  on  the  plaintiff  to  pi»ove  peifer- 
——....-.  mance. 


the  obMrvations  of  Lawrence  and  Le  Blanc,  is.  in  BaJrien  v.  Better, 
7  Eiast,  484 ;  tuproy  64a 

In  EUii  v.  HamUn^  (3  Taunt  52),  it  was  held  that  a  builder  who 
undertook  a  work  of  specified  dirnensions  and  materials,  and  devi- 
ated firom  tKe  specification,  could  not  recover  on  a  quantum  vdU- 
bant  fbt  die  work,  labour  and  materials. 

In  the  case  of  Cutter  v.  P&wdl  (6  T.  R.  986),  where  the  employer 
eBAMd  in  writing;  to  nay  a  sailor  the  sum  of  thirty  gui»MA^  pro- 
vi<Md  he  proceeded  ana  continued  and  did  his  duty  on  board  for 
the  voyage,  and  before  the  end  of  the  voyage  the  saitor  died,  it  was 
held  that  the  contract  was  entire,  and  that  as  the  service,  whidh 
was  a  cdnditioh  precedent,  had  not  been  performed,  notlung  c6tt)d 
be  recovered. 

in  the  C<mnie$s  of  P^fmauGi  v.  TAi  ogitioffeii,  in  error,  (1  Salk.  65,) 

i^which  was  cited  by  Lawrence,  J.  in  the  preceding  caae^)  the  de- 
endant's  testator  had  appointed  the  plaintiff  to  receive  his  rents, 
and  pr6n\ised  to  pay  1001.  a  year  for  th6  denriii<$,  and  l9k^  teM^tor 
died  aifter  the  plamtitf  had  served  kifai  for  thr^e  qnartera  Cff  a  yehr, 
and  the  Court  held  that  the  contract  being  eiltfii^^  could  not  fee 
cBvided. 

The  Court,  in  the  case  of  Cutter  v.  Poioett,  seem  to  have  been  of 
opinion,  that  if  a  mercantile  custom  to  that  effect  could  have  l^n 
shown,  the  contract  might  have  b^en  treated  as  divisibte.  tn  that 
case  also,  Lawrence,  J.  said  that  a  common  servant,  atthoogb  bimd 
in  a  general  way,  was  to  be  eonsidered  as  hired  with  reference  to 
the  general  understanding  upon  the  subject,  that  the  aervant  shall 
be  entitled  to  his  wages  tor  the  time  he  served,  though  he  do  not 
continue  in  the  service  for  a  year. 

In  H  V.  fVhdttUbury,  (6  T.  R.  467,)  Lawrence,  J.  observed  that 
nothinff  could  be  due  to  the  servant Jwho  was,  it  seems,  a  servant 
in  husbandry)  till  the  completion  ot  the  yBta,  or  the  end  of  the 
service 

In  Dalton,  c.  58,  (Com.  Dig.  JwHcesofihe  Peace,  B.  63)^  it  isl^d 
down,  that  if  a  servant  shall  of  his  own  accord  depart  from  &is 
ftiaster  before  his  time  expire,  he  shall  not  have  hi3  wag^s ;  bat  if 
AlS  depart  with  the  consent  of  his  master,  he  shall  have  wages-fbr 
die  time  he  served.  Com.  Dig.  Juitices  0/  ikt  Peoitf  A  6^;  5 
Bum's  J.  183. 

in  %n«i  V.  JimeU,  (2  Stariiie's  C.  3S6),  v^lMe  A  Mrvant  in  hii«>* 
bandry  refused  t6  obey  his  master's  reas6ntf)te  ord^n,  and  tl» 
master  fold  him  to  go  about  his  businesiB,  aad  the  stm^i  fall  tfttf 
e^rvice  without  omring  submiirton,  or  to  obey  th^  oi^deN^  Lortf 
£ll8nb6rou^h  held  that  the  servant  was  not  entitle  to  i^ccv^,  and 
stod  that  the  year  muTst  bid  completed  befe^  tiito  mttim  Wair  eUtT- 
tied  to  be  fraud. 

Acc6rditig  to  the  usual  practice  and  andefstanditoj^  96$M^be  hi^- 
fng  of  donflestic  servants,  It  seems  that  aHlMM^  miliar  or  MryttH 
may  pvtt  an  eml  t6  tfa^  contract  by  a  month's  notiea ;  and  tAMI^Mf 
if  the  serVam  give  sttoh  fiotice,  frnd  mtv^  tbt^tl^fmji^tmfmBilaMti^t 
h)s  #0ttid  probably  he  coniid^red  as  entilM  t6  Wftf^s  tp  t»  HiM 
tfme.  Bm  it  seems  to  be  cfear,  tfatkt  if  a  ^rtaAt  WitfM  t6  dd|>a»t  #te 
service  without  notice,  he  would  not  be  entitled  to  any  wi^s,  for 
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la   an    action    for   maJcing    a  coat  which  has  been  pabt 

*  returned,  the  plaintiff  must  show  that  i^  was  made  ac*  iv. 
cording  to  the  order  given  (/). 


A  herald,  in  an  action  for  making  out  the  defendant's  *  i767 
pedigree,  must  adduce  general  evidence  to  show  that  it  Performance. 
was  made  out  according  to  the  laws  of  heraldry  (m). 

In  an  action  by  one  who  has  contracted  to  serve  for  a 
stipulated  time  as  a  clerk  or  servant,  it  is  sufficient  to  show 
ihat  he  was  ready  to  render  his  services,  if  called  upon, 
although  during  part  of  the  time  he  was  not  actually  em- 
ployed (n). 

Where  a  clerk  employed  at  a  certain  salary,  payable 
quarterly,  waa  dischargedi  in  the  middle  of  a  quarter,  but 
waa  ready  and  tendered  himself  to  serve  for  the  remainder 
of  the  quarter,  it  was  held  that  he  was  entitled  to  recover 
for  the  whole  quarter  (o). 

Upon  an  indebitatus  assumpsit  to  recover  for  the  board 
and  schooling  of  the  defendant's  son,  at  his  request,  the 
plaintiff  is  entitled  to  recover  in  r^pect  of  a  Quarter  which 
has  elapsed  after  the  son  mis  removed  frpm  the  school,  a 
quarter's  notice  beine  requisite  by  the  terms  of  the  con- 
tract, and  no  notice  having  been  given  (p). 

And  a  servant  is  entifled  t6  recover  for  wages,  al- 
though during  part  of  the  time  for  which  he  contracted 
to  serve  he  was  incapacitated  from  actual  service  by  sick- 
ness {q).  ^ 

But  m  this,  as  well  as  in  all  other  cases,  unless  *  the  *  1768 
contract  has  been  actually  performed,  or  unless  that  has 
been  done  which  is  equivalent  to  performance,  and  the 
contract  has  not  been  wholly  rescinded,  the  plaintiff  is  not 

he  would  not  have  performed  the  contract,  either  by  actual  service, 
or  by  givinj^  the  usual  notice  for  dissolving  the  contract ;  and  the 
same  principle  applies  where  the  master  dismisses  the  servant  im< 
mediately  for  refusing  to  obey  his  reasonable  orders,  or  for  conduct 
so  immoral  as  to  warrantthe  discharge. 

(I)  Htofden  v.  Ha^toardy  1  Camp.  180. 

(m)  Townsend  8(  another  v.  yecdef  2  Camp.  191. 

(n)  2  Starkie's  C.  198. 

(o)  GandaU  v.  Pontigny,  1  Starkie's  C.  198.  [4  Camp.  375.  S.C. 
and  Mr.  Howe^s  note,] 

(p)  Bardies  v.  Price^  2  N.  R.  3a3.  The  Court  observed,  that  the 
Qioment  the  son  was  removed  without  notice,  the  quarter's  payment 
became  due,  which  showed  that  it  was  due  in  respect  of  the  things 
previously  furnished. 

(a)  R.  v.  WinJterstU,  Cald.  298 :  4  Burn's  J.  S.'l^.  H,  v.  Suttouy 
5  T.  R.  657. 
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PABT       entitled  to  recover  on  the  general  counts,  but  must  de- 
IV.         clare  for  breach  of  the  special  contract  (r). 

Where  a  sailor  contracted  to  serve  on  a  vojrage  from 


Performaoce.  Altona  to  London  and  back  again,  but  it  was  stipulated 
that  he  should  not  be  entitled  to  his  wages  till  the  end  of 
the  voyage,  and  upon  the  arrival  of  the  ship  in  London 
the  captain  dismissed  the  plaintiflf,  but  in  a  few  days  after- 
wards required  him  to  go  on  board  again,  which  be  refiis- 
ed  to  do ;  the  Court  held  that  he  was  not  entitled  to 
recover  pro  rata^  on  the  ground  that  the  contract  had 
not  been  rescinded  by  the  defendant,  but  remained  still 
open  (s). 

Value.  3dly.  Although  a  certain  price  be  agreed  for,  yet  it  is 

incumbent  on  the  plaintiff  to  show  that  nis  work  was  pro- 
perly done  according  to  the  contract,  if  that  be  disputed, 
in  order  to  prove  that  he  is  entitled  to  his  reward ;  other- 
wise he  has  not  performed  that  which  he  undertook  to  do, 
and  the  consideration  fails  (t)^  even,  as  it  seems,  although 
no  notice  has  been  given  that  his  performance  of  the  con- 
tract will  be  disputed  (u). 

Where  the  work  has  been  defectively  performed,  it 
*  1769  seems  to  be  now  (x)  settled  that  he  cannot  *  recover  be- 
yond the  amount  of  the  benefit  actually  derived  by  the 
defendant  from  the  work  and  materials ;  and  it  seems,  that 
where  the  work  is*so  ill  executed  as  to  be  wholly  inade- 
quate to  the  purpcfes  for  which  it  was  intended,  the  plain- 
tiff is  not  entitled  to  recover  at  all  (y). 

But  notwithstanding  the  universality  of  the  position, 
that  performance,  when  it  is  the  consideration  for  the  pay- 
ment of  the  stipulated  price,  is  a  condition  precedent,  yet 
the  conduct  of  the  employer  in  adopting  tlie  contract, 
when,  if  he  disputed  the  performance,  he  had  it  in  his 
power  to  rescind  it  in  ioto  by  placing  the  parties  in  statu 

(r)  HvJUt  V.  Heightman,  2  East,  145 ;  WuUm  v.  Dowtus,  Doug. 

(s)  HuUe  V.  Heighiman,  2  East,  145. 

(t)  Per  Le  BlaDc,  J.  in  Baaten  v.  Butter,  7  East,  484.  EUis  v. 
Handen,  3  Taunt.  52,  where  a  builder  undertook  a  work  of  specifi- 
ed dimensions  and  materiab,  and  deviated  from  the  specification. 
Supra,  1765. 

(u)  Basten  v.  Butter,  7  East,  479. 

(x)  It  was  formerly  the  course  to  allow  the  plaintifiT  to  recover 
the  stipulated  price,  and  to  drive  the  defendant  to  a  cross-action. 
See  Brawn  y.  Davis,  cited  by  Lawrence,  J.  in  Basten  v.  Butter, 
7  East,  484;  eupra,  642. 

(y)  See  Famiwm^  r.  Oarrard,  I  Camp.  38 ;  supra,  644.  [643» 
note  in] 
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quo,  affords,  as  against  him,  a  conclusive  presumption  that       pabt 
the  work  has  been  properly  executed,  or  at  all  events  ex-         iv. 
eludes  the  party  acquiescing  from  taking  the  objection.        .........^ 

Instances  to   this  effect  have   alree^y  been  cited  [z).  vahie. 
The  principle  extends  to  all  cases  of  executory  contracts 
for  works  of  art  to  be  deUvered   in  a  complete  state. 
The  party  receiving  the  work  under  a  specific  contract 
must  abide  by  it,  or  rescind  it  in  toto. 

Where  such  a  complete  return  and  rescinding  of  the 
contract  is  from  the  nature  of  the  case  impracticable,  as 
where  the  contract  is  to  build  a  wall,  or  a  house,  on  the 
premises  of  the  employer,  and  the  contract  cannot  be 
rescinded  in  toto^  then,  althou^  the  defendant  has  par- 
tially availed  himself  of  the  plaintiff's  labour,  and  the 
materials  supplied  by  him,  and  nas  not  rescinded  the  con- 
tract in  toiOj  yet  it  seems  now  to  be  settled,  that  if  the 
work  has  been  defectively  performed,  the  plaintiff  cannot 
recover  but  on  a  qtuifUum  meruit  for  the  labour,  and  quanr 
turn  vaUbani  *  for  the  materials,  to  the  amount  of  the  bene-  *  1770 
fit  actually  derived. 

Where  the  defendant  had  ordered  a  number  of  pans  to 
be  made  by  the  plaintiff  for  the  manufacture  of  vitriol, 
and  upon  trial  they  were  found  to  be  wholly  inadequate  to 
the  purpose  for  which  they  had  been  ordered,  it  was  held, 
diat  after  the  defendant  had  found,  afler  a  reasonable 
triid,  that  the  pans  were  wholly  ineffectual,  he  should 
have  given  notice  to  the  defendant  to  take  them  away, 
who  would  then  have  been  bound  to  take  them  away; 
but  that  as  the  defendant  had  retained  the  pans  without 
giving  notice,  he  would  be  liable  to  pay  as  much  as  the 
pahs  were  -worth  (a). 

If  a  party  who  has  contracted  for  a  specific  work  for  a  Defenct 
stipulated  price  fail  to  execute  it  according  to  the  con- 
tract, or  execute  it  improperly,  as  the  performance  is  the 
consideration  for  the  payment  of  the  price,  the  considera- 
tion fails ;  and  it  is  competent  to  the  employer  to  rescind 
the  contract  in  toto,  as  far  as  lies  in  his  power.     But  if  he 

• 

(z)  Grimaldi  v.  fFhite,  4  Eep.  C.  95 ;  mprOj  641.  Fisher  v.  Samu- 
da^  1  Camp.  190;  aupra^  641.  Qnming  ▼.  Mendham,  1  Starkie's  C. 
S^ ;  sxipra^  641. 

(a)  OkeU  v.  Smiihj  1  Starkie's  C.  107.  See  also  Fisher  v.  Samuda^ 
1  Camp.  190,  where,  in  an  action  for  furnishing  the  plaintiff  with 
unsound  beer,  Lord  Ellenborouvh  said  that  it  was  the  duty  of  the 
purchaser  of  any  commodity,  immediately  upon  discovering  that 
it  was  not  according  to  order,  and  unfit  for  the  purpose  for  which 
ft  was  intended,  to  return  it  to  the  vendor,  or  give  him  notice  to 
take  it  back.    [See  Warner  v,  Wheder,  1  Chip.  Rep.  159.] 
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^ABT       4oeB  iKiC  mcind  it  as  aoon  as  he  diacoTen  the  defiact,  he 

IT.         w,  it  fleems,  li^le  to  the  whole  price,  if  he  ni^t  upon 

j.M«MMM»-  discoyering  the  defect  hitve  returned  the  articloB,  and  in 

Defencf  •         Other  cases  is  liable  to  the  amount  of  the  benefit  deoTed. 

Where,  however,  he  seeks  to  reduce  the  plaintiff's  claim 

to  recover  the  stipulated  price,  on  the  ground  id  mat-pes- 

fanmace^  it  is  advisable^  although  not  peihaps  atmdy 

necessary,  to  apprize  the  plaintiff  of  his  intentiea,  in  osder 

^at  he  flaajr  not  be  taken  by  surprise  (a). 

*  1771      *In  an  action  upon  an  attorney's  biU,  negligence  cao- 

Ne^iiience.     not  be  set  up  as  a  defence,  unless  it  has  been  so  grcMs  as 

to  deprive  the  defendant  of  all  possible  benefit  fiom  the 

aarvice  (6^,  if  it  can  «ven  then. 

It  was  held  to  be  no  defence  to  an  action  oq  an  aUoi- 
ney's  bill  for  prosecuting  a  suit  for  the  defendant,  that  no 
b^efit  had  been  derived  by  the  defendant,  where  the 
fikUure  did  not  result  wholly  from  the  plaintiff's  negli* 
gence,  but  partly  firom  accident  (c). 

Wheie  a  person  is  employed  in  a  work  of  skill,  the  ear 
ployer  buys  both  the  judgment  and  labour  id  the  other, 
apd  if  the  attempt  feil  for  wai^  of  skill,  the  plaintiff  can- 
not recover  (d).  It  is  otherwise  where  the  employer  sub- 
atitutes  his  own  judgment  (e). 

Where  the  demand  is  compounded  of  skill  and  Mam 
adaoinistered,  if  fircm  want  of  skill  no  benefit  .is  deriiseo, 
the  plaintiff  cannot  recover.  Thus,  to  an  action  by  an 
apothecary  for  work  and  labour,  and  medicioea  adnumsr 
tered,  it  is  a  good  defence  to  show  that  the  plaintiff  treat- 
ed his  patient  ignorantly  and  improperly  (/).  But  it 
would  be  otherwise  if  the  medicines  had  been  SHp^ed 
according  to  a  physician's  prescriptions  (g). 

(a)  Fide  mipra,  6ii. 

(b)  TempUr  v.  AfLachlan,  2  N.  R.  136.  This  detexminatias 
was  previous  to  that  ofBoiUn  y.  ButUr,  7  East,  484. 

(e)  Dax  v.  Waard^  1  Starkie's  C.  409.  See  also  Pamort  v.  Btrai^ 
2  Starkie's  C.  59. 

(d)  Pev  Bayley,  J.  in  Duncan  v.  BlundeU,  3  Starkie's  C.  6,  where 
the  plaintiff  had,  by  the  defendant's  order,  erected  a  stove  in  the 
shop  of  the  latter,  and  laid  a  tiibe  under  the  floor  lo  carry  off  the 
smoke,  but  the  plan  had  entirely  failed.  And  Bayley,  J.  said,  that 
as  this  was  a  work  of  skill,  the  party  who  uudertoo|L  it  was  bound 
to  know  whether  it  would  suceeed  or  not. 

(e)  Ibid. 

(P  Kmnnen  v.  JIf  Afutfen,  Peake's  C.  59,  Cor.  Lord  KenyoD. 
[See  Bli89  4*  al.  v.  JVegus,  8  Mass.  Rep.  46.] 

^  (f^)  Per  Lord  Kenyon,  Ibid.    [See  Spauldin^  v.  Inhahitantw  of 

Jlford,  I  ?ick,  m.] 
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It  is  a  good  defence  to  prove  that  the  plaintiff  induced       part 
the  defendant  to  employ  him  b^  false  and  *  fraudulent  iv. 

professions  o(  his  skill.    An  empiric  who  pretends  to  cure 

Dy  sovereign  medicines,  and  who  by  felse  representations  *  1772 
induces  the  defendant  to  employ  him,  cannot  recover  for 
medicines  and  attendance  (A). 

Writ  of  Inquiry. 

The  only  question  upon  the  execution  of  a  writ  of  in- 

auiry  is  as  to  the  amount  of  the  damages ;  the  plaintiff, 
lerefore,  need  adduce  no  proof  to  establish  his  claim  to 
damages,  but  only  as  to  the  quantum.  If  he  sue  on  a  bill 
of  exchange  or  promissory  note,  proof  of  signatures  is  un- 
necessary ;  the  only  use  in  producing  the  instrument  is 
to  show  whether  the  payment  of  any  interest  is  indorsed 
upon  it  {%). 

If  the  plaintiff  give  no  evidence  on  one  or  more  of  the 
counts,  he  mav  afterwards  sue  for  the  causes  of  action 
contained  in  those  counts.  Where  the  plaintiff  declared 
on  a  promissory  note,  and  also  for  goods  sold,  but  gave 
no  evidence  on  the  latter  count,  it  was  held  that  the 
judgment  was  no  bar  to  a  subsequent  action  for  the  goods 
sold  {k). 

The  defendant  can  ffive  no  evidence,  except  in  reduc- 
tion of  damages.  Where  judgment  had  been  given 
against  the  defendant  on  demurrerj  and  proof  was  given 
that  she  had  acknowledged  the  debt  to  a  certain  amount, 
it  was  held  that  she  could  not  give  evidence  to  show  that 
she  was  acting  merely  as  agent  for  her  husband,  who 
was  abroad  (l). 

(h)  Hope  V.  Phdp$,  2  Starkie's  C.  480. 

(i)  Bevis  v.  LindieU,  3  Str.  1149 ;  3  Wils.  155.  Shepherd  v.  Char- 
<er,  4  T.  R.  275.     Green  ▼.  KeotTie,  3  T.  R.  901. 

(k)  Seddon  y.  Tidop^  6  T.  R.  607.  [See  Baekua  v.  AteAardfon, 
5  Johns.  47&]  ^ 

(I)  De  GaiUon  y.  Ftcfoire  Hard  L*MU,  1  B.  &  P.  368.  [S.  P. 
Afum.  2  Hayw.  34.    JIT OenocAan  v.  M^Cmty^  1  Dallas,  377.] 


THE     END. 
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